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The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 
ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 
book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 
products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 
seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 
remainder of this mandate and to inform the priorities for the incoming Parliament in 2014.  All interested 
stakeholders, including academics and informed individuals, are invited to complete the Committee's 
questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-
secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send 
any confidential material with your response. Please make sure you indicate the identity of the contributor.  
Anonymous contributions will not be taken into account. 

 

IDENTITY OF THE CONTRIBUTOR 

Individuals 

Name of respondent: 

Position: 

Contact details: 

Organisations 

Name of organisation: UBS AG 

Name of contact point for response: Andrew Bell 

Contact details: Address: 1 Finsbury Avenue, London, EC2M 2PP.  

Email: andrew.bell@ubs.com  

Telephone: +44 20 7568 1385 

Main activity of organisation: Banking  

Registration ID in the Transparency register (where applicable): 

 

QUESTIONS 

1. Are there specific areas of EU financial services legislation which contain overlapping requirements?  If 
so, please provide references to the relevant legislation and explain the nature of the overlap, who is 
affected and the impact. 

Yes, we believe there are several areas of EU financial services legislation that contain overlapping 
requirements. We discuss these below. 
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Reporting obligations  

 Reporting, both publicly and to competent authorities, is a requirement of many pieces of EU legislation 
including the Capital Requirements Directive (CRD) both CRD III and CRD IV, European Market 
Infrastructure Regulation (EMIR), Markets in Financial Instruments Directive (MiFID) both MiFID I and the 
proposed MiFID II, Market Abuse Regulation (MAD) both the current MAD and the proposed MAD/MAR, 
proposed EU Financial Transactions Tax (FTT), Transparency Directive (TD) both current TD and proposed 
revised TD and Alternative Investment Fund Manager’s Directive (AIFMD). But in many cases there is no 
alignment between the reporting requirements which results in multiple cases of duplicative requirements. To 
the extent such duplication does not result in better quality information being available to the relevant 
recipients (indeed it can result in lower quality information being available if it is necessary to reconcile 
information reported on different bases), but additional costs are imposed on firms given the need to produce 
multiple sets of data, we do not consider this can be justified in cost benefit terms when considered on an 
aggregate basis.  

 A good example of such duplicative and conflicting requirements is the reporting of derivatives. EMIR, MiFID 
III and the proposed amended TD all require information to be reported on derivative transactions but the 
calculation methodology and the recipients of the data are specified differently across each. This makes it 
impossible for firms to build a single system and process for automating reporting. It requires firms to either 
build multiple systems at significant cost or manually produce data or both. In our view, this is clearly 
inefficient and does not serve increase transparency or make the available information more useful for its 
intended users. 

 Regarding EMIR, we also note that the potential for multiple trade repositories (TRs) to be registered or 
recognised which raises the possibility that the same trade will be reported multiple times to different TRs and 
regulators. We are supportive of competition in this space but would encourage TRs to work together with the 
industry to minimise duplication and fragmentation where possible and to look for interoperable standards. 

Interaction between asset management legislation      

 AIFMD/MiFID/UCITS overlap: Whilst an AIFM is outside the scope of MiFID, we anticipate that, as with 
UCITS, much of the investment management activity of alternative investment funds will in fact take place in 
investment firms that are covered by MiFID. Alternatively, a manager will manage funds that are caught by 
both MiFID and the AIFMD, and will therefore have to comply with both directives. This raises concerns with 
several areas of potential overlap, including (i) authorisation obligation for investment managers (ii) capital 
requirements for investment managers (iii) conduct of business and investor protection provisions (iv) 
outsourcing/delegation requirements (v) organisational requirements (vi) third country equivalence provisions. 
We believe the relevant legislation should cross refer to both UCITS and AIFMD where relevant so that the 
areas of overlap and how they are reconciled is expressly dealt with on the face of the directive. Where 
duplication is unavoidable, we consider it necessary to clearly indicate which directive should be followed.  

 PRIPs: Overlapping requirements can also be observed under the PRIPs initiative. Following the entry into 
force of Commission Regulation Nr. 583/2010, new requirements regarding the Key Investor Information 
Document (“KIID”) became legally binding in July 2011. These set out new standards for the pre-contractual 
documentation of UCITS. The KIID Regulation has established detailed and complex requirements which 
require fund management companies to readjust their documentation processes and to rearrange the 
contractual relationships within the existing distribution chains. Only one year later, the EC has published a 
proposal for a regulation on key information documents for investment products (“KID”) with a purpose of 
extending the existing KIID standards to all retail investor communication regarding packaged retail 
investment products. In addition to amplifying the scope of the KIDs, the PRIPs initiative is also seeking to 
introduce different formal and material requirements of the information contained in the document (e.g. 
restrictions on the contained information, predetermined title descriptions etc.) and stricter liability standards. 
These frequent overlapping regulatory changes substantially impact the fund management industry in the EU, 
causing frequent, and in our view unnecessary, readjustments of internal processes and marketing schemes. 

 The PRIPs initiative also raises concerns because of its overlapping effects with MiFID. MiFID contains a 
product disclosure information framework which is currently not in line with the PRIPs-KID regulation (e.g. 
disclosure of fees and costs). MiFID/UCITS/PRIPs provisions should therefore be aligned in order to avoid 
duplication which can undermine effective investor information.  

 Remuneration: The interlocking framework of UCITS/MiFID/AIFMD, as well as CRD IV, contains different 



remuneration provisions, which are not fully aligned. Where the investment management of AIFs or UCITS is 
delegated by the managing company to a MiFID firm which is licensed as portfolio manager, the portfolio 
manager would be in principle subject to both the remuneration rules of MiFID and the AIFMD /UCITS 
remuneration provisions. This conflict could produce legal uncertainties where multiple remuneration 
provisions have an impact on the same employees and it makes it very difficult to structure coherent 
remuneration policies for such employees.   

 

2. Are there specific areas of EU financial services legislation in which activities/products/services which 
have an equivalent use or effect but a different form are regulated differently or not regulated at all?  If so, 
please provide references to the relevant legislation and explain the nature of the difference, who is 
affected and the impact. 

Yes, we believe there are specific areas of EU financial services legislation in which activities/products/services 
which have an equivalent use or effect but a different form are regulated differently or not regulated at all. We 
discuss these below. 

Cross-border application of EU legislation to third country firms 

 There is no consistent approach to the cross border application of EU legislation to third country firms. For 
example, the Short Selling Regulation (SSR), the European Commission (EC) proposal for third country 
access under MiFID II and EMIR all include requirements that third country legislation be equivalent to the 
EU legislation in the same area. However, the nature of the criteria differ beyond that necessary to 
accommodate the different subject matter. For example, the EC’s MiFID II proposals including a recognition 
reciprocity requirement and EMIR including protection of professional secrecy requirements. It is also 
unclear in each piece of legislation as to exactly how equivalence will be determined and particularly 
whether the assessment will be outcomes focused or a detailed line by line requirement. Rather than the 
existing piecemeal approach, we believe an overarching principles based approach to cross border 
recognition should be devised that is outcomes focused and can be applied across different legislation in a 
consistent manner.   

 The substantial differences which exist between cross-border rules for third country entities can be 
highlighted by a comparison between the AIFMD and MiFID II. Whereas both Directives are addressing the 
access of third country firms to the EU market, the approaches of these initiatives are significantly different. 
The current draft MiFID II proposal is requiring third country firms to pass the investment services offered to 
retail clients through a branch established in the EU. The authorised branch would be subject to prudential, 
organizational and investor protection requirements in the respective Member State. Different views 
currently exist among EU institutions with respect to the possibility of the third country firm to obtain EU 
passport and regarding the equivalence assessment of the third country regulatory framework under the 
MiFID II regime. Contrary to this, the AIFMD is introducing a passporting option requiring the third country 
AIFM to be regulated in the EU Member State, without at the same time having a physical presence in the 
EU. These different approaches indicate that objectives such as investor protection and effective 
supervision and enforcement can be equally addressed by other means without requiring the third country 
firm to establish a branch as a local touch point in the Member States. As a result of the proposed restrictive 
MiFID II cross border provisions, and contrary to the declared goal of the EC to positively impact the access 
of third country firms to the EU market, MiFID II could produce negative effects on cross border activities of 
third country firms and restrict consumer choice and competition in the EU.  

Treatment of market making 

 We are concerned by the inconsistent treatment of market making across different EU legislation. For 
example, the Short Selling Regulation (SSR) includes a recital (recital 26) emphasising the crucial role 
played by market makers in creating market liquidity and provides for an exemption from certain obligations 
for market makers meeting the definition in Article 2, 1.(k). The ESMA Guidelines on the exemption for 
market making activities and primary market operations under the SSR then however introduce several 
restrictions on the application of the market making exemption which in our view materially narrow the Level 
1 market making definition and undermine the ability of market makers to go short and provide liquidity to 
the market (in cases where their competent authority sought to adopt the ESMA guidelines in full). The EC’s 
proposal for an EU FTT under the enhanced co-operation procedure does not include an exemption for 
market making transactions. Furthermore, the EC’s FTT impact assessment states that since the global 
financial crisis, the traditional paradigm of “the more the better” as regards liquidity and financial 
intermediation has been challenged. It goes on to say that this also holds for the role of market makers. In 



the ongoing MiFID II negotiations, we understand the EC and several member states are opposed to 
allowing the operators of Organised Trading Facilities (OTFs) to undertake matched principal trading which 
would place, in our view, unjustified restrictions on market making activities. The Liikanen High Level Expert 
Group report on bank structural reform proposes to separate market making activity from deposit taking 
business on the basis it is too difficult to try and distinguish between proprietary trading and market making. 
These inconsistencies are likely to undermine the effective operation of market making in the EU with 
negative consequences for market liquidity and the choice and trading costs for end-users of financial 
instruments.  

Preferable treatment of covered bonds vis-à-vis securitisation without risk based justification 

 Covered bonds and asset backed securities (ABS) are both characterised by the issuance of bonds 
collateralised by an identified pool of assets and offer alternative but broadly similar ways for banks to raise 
funding (key differences include that the assets are transferred from the bank’s balance sheet to an SPV in 
the case of ABS whereas they remain on the issuing bank’s balance sheet in the case of covered bonds and 
also that that covered bond holders have recourse to both the issuing bank and the ring fenced pool of 
assets). But covered bonds receive preferential treatment to ABS in many different areas of EU legislation 
including in the CRD IV where covered bonds are treated more favourably i) in the Liquidity Coverage Ratio 
(LCR) as the criteria for ABS to be included are significantly more stringent and ii) in their risk weighting as 
ABS are risk weighted based on their credit rating (or in the case of non rated positions, based on 
approaches that explicitly consider the quality of the collateral and the structure of the bond) whilst covered 
bond risk weights are based only on the creditworthiness of the issuing bank and ignore the quality of the 
collateral pool and structure of the bond. Furthermore, in order for ABS to be acceptable as eligible collateral 
for open market operation with the European Central Bank (ECB) it is necessary for the bond to have two 
credit ratings whilst only one credit rating is needed in order for a covered bond to be eligible. The level of 
haircuts applied by the ECB to covered bonds versus Residential Mortgage Backed Securities (RMBS) is 
also more favourable. This creates non-risk based regulatory incentives for covered bond issuance rather 
than ABS issuance and creates an unlevel playing field between broadly equivalent products. In our view, 
this has potential negative consequences such as undermining the level of bank funding diversification and 
creating higher levels of bank asset encumbrance as the ring fenced covered bond collateral is unavailable 
to other creditors of the bank. 

 
Inconsistent regime for retail packaged investment products  

 We note an unlevel playing field in the regulation of packaged investment products sold to retail consumers. 
UCITS subjects such products to both EU product and EU distribution regulation, whilst insurance products 
and bank structured products are subject to EU product regulation and different EU distribution regulation. 
Furthermore, structured deposits are subject to neither form of regulation. We do not consider such 
inconsistent treatment to be justified on a risk basis. 

Legislation that imposes a one-size-fits all approach when a tailored regime is necessary  
 
 Also, as well as equivalent activities/products/services being treated differently, we also have concerns with 

the reverse situation where products that should be treated differently are being regulated in the same way 
and a one-size-fits all approach applied. For example, we are concerned that the EC draft of MiFID II 
proposes to essentially apply the transparency regime designed for the equity markets to the non-equity 
markets. We consider this inappropriate as non-equities markets are fundamentally different from the equity 
markets and even within the very broad concept of non-equities the different asset classes differ 
enormously. We believe liquidity should be the most important factor considered when calibrating a 
transparency regime but note that such liquidity is difficult to measure and changes over time for fixed 
income instruments. Incorrect calibration may make the instruments less liquid and increase volatility.  

 
Post-trade regulations  
 
 We would very much appreciate a clear alignment of post-trade regulations and the avoidance of duplication 

of requirements across different legislation. This concerns for example i) the SSR and Central Securities 
Depository Regulation (CSDR) for harmonised buy-in rules ii) the CSDR and Securities Law Legislation  
(SLL) (plus the Unidroit convention on substantive rules for intermediated securities) regarding book-entries, 
conflict of law and other aspects iii) MiFID, AIFMD and UCITS V and SLL regarding safeguard of client 
assets, segregation and securities holding models and iv) CSDR alignment with CPSS-IOSCO Principles for 
Market Infrastructures as well as the proposed Recovery and Resolution framework for Financial Market 
Infrastructures (FMIs).  

 We believe collateral issues should be addressed in the Collateral Directive and not in the SLL.  

 Post-Trade regulation (especially SLL) should also take into consideration the industry developed Market 



Standards for Corporate Actions and Market Standards for General Meeting processes which represent 
detailed guidance for the smooth communication between issuers and investors and the duties of the 
intermediary chain to facilitate the exercise of rights flowing from securities. Those standards are a well 
balanced agreement among the different stakeholders and should therefore not be duplicated or overruled by 
EU legislation. However, a clear reference to those standards in the SLL or the relevant technical standards 
would support its pan-European implementation and application. 

 

3. Do you consider that the way EU financial services legislation has been transposed or 
implemented has given rise to overlaps or incoherence? If so, please explain the issue and where 
it has arisen, giving specific examples of EU financial services legislation where applicable. 

Yes, we do consider that the way EU financial services legislation has been transposed or implemented has 
given rise to overlaps or incoherence. We discuss our concerns below. 

Implementation of global standards  

 We are concerned that the EU implementation of the Basel III agreement via CRD IV has deviated from 
Basel III in several areas which we believe undermines the rigour of the EU implementation and undermines 
the global level playing field for capital and liquidity requirements (e.g. definition of capital rules, treatment of 
holdings in insurance company rules and CVA charge exemptions (there is a further concern that the CVA 
exemption for transactions with corporates offers a less favourable approach for non-EU corporates)). We do 
not believe the EU implementation of internationally agreed standards should deviate from the global 
approach unless justified for robust technical reasons.  

 
 Furthermore, we note that the interaction and cross referencing between different EU legislation may result in 

inconsistent approaches to globally agreed standards. For example, under CRD IV, the requirements for 
bank exposures to CCPs require the CCP to be authorised or recognised under EMIR to be a qualifying CCP 
(and thus for the bank with an exposure to the CCP to benefit from lower risk weights on that exposure) even 
if the CCP meets the global QCCP standards set by CPSS/IOSCO as is the requirement under the Basel III 
approach. This potentially disadvantages EU banks with exposures to non-EU CCPs who meet the global 
standards but who choose not to become recognised under EMIR. 

 

Punitive treatment or prohibition in legislation of actions that are incentivised or required by other 
legislation 

 We do not consider it appropriate to impose punitive requirements on types of 
behaviour/products/transactions etc that primarily result from the need to comply with other EU legislation. 
For example, the EC’s draft proposal for an EU FTT would tax each leg of a cleared OTC derivative trade 
even where the trade may only have been cleared to comply with an EMIR clearing obligation.  

 
 Also, the proposed EU FTT threatens to render at least 66% of the short-term repo market uneconomic 

according to a recent ICMA report and make 65% of the European securities lending market disappear 
according to the International Securities Lending Association. Yet an active securities lending and repo 
market is essential to providing a stock of eligible and appropriately priced collateral which both EMIR and 
CRD IV require to mitigate credit and liquidity risk. 

 CRD IV explicitly permits and gives capital benefit for hedging of CVA risk but the ESMA Guidelines on the 
exemption for market making activities and primary market operations under the SSR impose restrictions on 
the hedging of CVA risk resulting from market making activities via the trading venue requirements. This 
undermines the legitimate operation of CRD IV, impedes effective risk management and results in a 
disconnect between EU conduct and prudential requirements. 

 The EMIR intragroup exemptions from clearing and bilateral margining would potentially be redundant by the 
Liikanen High Level Expert Group proposals to separate deposit taking and trading activities into different 
entities as the relevant EMIR criteria to benefit from the exemptions would likely no longer be satisfied if the 
separate entities had to deal with each other on an arms length basis. This would undermine the effective 
operation of EMIR and the effective risk management of firms as the market risk of derivative positions could 
no longer be transferred between entities and centrally managed. 

Using legislation to achieve objectives it was not designed for  
 
 Where a piece of legislation has a clear purpose and scope, we do not consider it appropriate to use it to 



address non-related or only marginally related issues. For example, the changes to the CRD necessary to 
implement Basel III were frequently overshadowed in the CRD IV negotiations by discussions on 
remuneration and gender quotas which we do not consider to be appropriate. We believe this diverted 
resource from discussion of technical capital and liquidity issues (which are within the stated core scope of 
the CRD) and changed the nature of the political trade-offs between different policymakers leading 
suboptimal outcome technical outcomes in order to secure overall political agreement. This was also a major 
contributing factor to the EU failing to meet the Basel III implementation deadline.  

 

4. How has the sequence in which EU financial services legislation has been developed impacted 
your organisation? Please identify the relevant legislation and, where applicable, specific 
provisions and explain the nature of the impact. 

Yes. We discuss some examples below. 

Co-ordination between Level 1 and Level 2 timelines  

 There have been several cases where Level 1 requirements have entered into force before the related Level 
2 implementing measures have been finalised. Examples include (i) the SSR which entered into force on 1 
November 2012 whilst the proposed ESMA Guidelines on the exemption for market making activities and 
primary market operations under the SSR were not published until February 2013 (ii) EMIR where certain 
risk mitigation requirements for uncleared derivatives (e.g. exchange of collateral) came into force on 16 
August 2012 but the Level 2 implementing measures have not even been consulted on yet and (iii) 
potentially under CRD IV in respect of several issues (should it enter into force on 1 January 2014) as it will 
be highly challenging for the EBA to deliver all of the required technical standards by this date. Such cases 
result in significant market confusion as firms are unclear as to exactly how to comply with the requirements 
which can result in heightened legal risk and also make the building of systems and processes extremely 
difficult resulting in additional operational risk.  

Timing of finalising third country provisions 

 The Short Selling Regulation (SSR) includes an exemption that excludes market makers from several 
requirements relating to disclosure and the covering of positions provided the relevant market making 
criteria are satisfied. Where the market making occurs in an instrument within scope of the SSR on a third 
country market, it is necessary that the third country market has been deemed equivalent by the European 
Commission (EC) to the EU market in several areas. However, to our understanding, the EC has not yet 
undertaken equivalence assessments on any third country markets. This prevents market makers on third 
country markets benefiting from the market making exemption for such activity even when the other market 
making criteria are satisfied and thus effectively discriminates against non-EU firms. We believe that, in 
relation to the SSR, and EU legislation more generally, it is crucial that any third country equivalence 
assessments in relation to identified key third country markets are undertaken, and the decision published, 
at least 6 months in advance of the entry into force of the legislation. This would ensure a level playing field 
between firms headquartered inside and outside of the EU and ensure third country firms have sufficient 
lead-in time to prepare to be compliant with the final rules they face.   

Timing of EU implementation of global standards  

 The 2009 Pittsburgh G20 agreement required that “all standardised OTC derivative contracts should be 
traded on exchanges or electronic trading platforms, where appropriate, and cleared through central 
counterparties by end- 2012 at the latest. OTC derivative contracts should be reported to trade repositories. 
Noncentrally cleared contracts should be subject to higher capital requirements”. The EU implementation of 
this agreement has been split across different legislation with the trading requirement being included in 
MiFID II and the central clearing and reporting to trade repositories requirements being included in EMIR. 
Although there is a case to be made for the trading requirement to be covered in MiFID II given that MiFID 
already contains rules relating to trading, splitting the G20 requirements will likely result in the trading 
obligation coming into force on a different timeline to the central clearing and reporting requirements given 
the different stage of agreement on EMIR and MiFID II. This may undermine the initial effectiveness of the 
reforms in addressing systemic risk whilst also making it considerably more difficult for firms to take a 
globally coherent approach to becoming compliant with the G20 requirements from strategic and operational 
perspective. The timing of the MiFID review has also meant that the G20 deadline has not been met.   



National proposals being developed in parallel with EU legislation  

 We are concerned that in the area of bank structural reform, we are aware of at least 4 separate proposals 
being developed at an EU level and national level (the EU bank structural reforms based on the Liikanen 
proposal, the UK ICB proposals and the bank structural reform proposals currently going through the 
respective legislative process in France and Germany). It is very unclear how these different approaches will 
interact and what requirements a bank within scope of the UK, France or Germany proposals will need to 
comply with. This creates a lot of market uncertainty and makes it very difficult for banks to engage in 
strategic and structural planning which runs counter to the policymakers’ desire for banks to become more 
easily resolvable.  

 Under the SSR, we note that the imposition of national short selling emergency rules has at times been 
disorganised with different approaches and timelines introduced by various national competent authorities 
regarding the same share. This has undermined market certainty and confidence and undermines a stated 
objective to reduce market volatility.  

 In December 2012, the Bank of England and the US Federal Insurance Deposit Corporation (FDIC) 
published a joint paper on “Resolving Globally Active, Systemically Important, Financial Institutions”. The 
paper states that authorities in the United States and the United Kingdom have been working together to 
develop resolution strategies that could be applied to their largest financial institution and the paper 
discusses how such a top-down resolution strategy (involving a single resolution authority applying its 
powers to the top of a financial group) could be implemented for a US or a UK financial group in a cross-
border context. This paper front-runs the EU Recovery and Resolution Directive (RRD) and the Single 
Resolution Fund of the Banking Union and creates uncertainty as to how the respective proposals will 
interact. This makes it difficult for cross border groups to construct potential resolution strategies in a 
manner that is best suited to the specific circumstances of the firm but also consistent with the range of 
relevant regulatory requirements. We also note that the interaction between the RRD and the proposed 
Single Resolution Fund under the Banking Union is crucial but currently unclear. 

5. Are there areas of EU financial services where the difference between forms of regulation (non-
binding Code of Conduct or Recommendation to Member States vs legislative proposals) has 
affected your activities? 

 Yes. The deadline for member states to decide whether to comply or explain with European Supervisory 
Authority (ESA) guidelines is typically the same as the coming into force date of the guidelines. This means 
firms have no time to prepare to comply with the final rules in a given jurisdiction and have to plan on the 
basis that guidelines will apply in full across EU. In cases where a member state chooses not to comply in 
full, this may require firms to amend their previously anticipated compliance approach and may result in 
measures that have been implemented becoming redundant which represents a significant waste of 
resource.  

6. How do you think the coherence of EU financial services legislation could be further improved? 

 Please comment in particular on the extent to which the following would help to improve the 
coherence of future EU financial services legislation (please give examples to support your answer 
where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of 
legislation which link to the reviews of other related legislation? 

b) a unified, legally binding code of financial services law? 

c) different arrangements within the EU institutions for the handling of legislative proposals 
(please specify)? 

d) other suggestions?  

 

We believe the coherence of EU financial services legislation could be further improved in the following ways. 

 



 a) We consider review clauses to be very important to assess the impact of legislation on an ex-post basis to 
complement ex-ante impact assessments. Review clauses can enable legislation to be amended where 
negative consequences of the requirements have been observed. We also support linking such reviews to 
reviews of other legislation, particularly where other legislation has been introduced subsequent to the 
original impact assessment. Where conflicts and duplication is identified, steps should be taken to address 
this. But it is crucial that legislative reviews are timed appropriately to ensure a considered analysis can be 
made of the impact of the legislation over a reasonable period of time. For example, the timetable for the 
review of the SSR requires the EC to submit the final review to the European Parliament (EP) and Council by 
30 June 2013. This resulted in ESMA setting a deadline of 15 March 2013 for public feedback on the 
operation of the SSR so it could deliver its advice to the EC by 31 May 2013. Given that the SSR only came 
into force on 1 November 2012, this gave a period of only 4.5 months on which to base observations. When 
combined with the market conditions during this short period, it was extremely difficult to disentangle the 
impact of the SSR from other market events which significantly undermined the usefulness of the exercise. 
To ensure more meaningful observations can be made in future, we suggest reviews should not be 
undertaken until a minimum of 18 months after the relevant legislation enters into force.  

 d) A more horizontal approach to policymaking should be taken where the design and impact of legislation is 
not undertaken in a siloed manner but rather the interaction between different legislation is fully considered. 
As many financial firms are subject to a range of legislation, it is the aggregate impact of legislation 
impacting a particular sector that matters more than the impact of a specific piece of legislation looked at in 
isolation. For example, coming back to the reporting example discussed in the answer to question 1, it is 
possible that the reporting requirements in each identified piece of legislation can be justified in cost benefit 
terms on a standalone basis. However, when looked at in aggregate, it becomes clear that the case for 
multiple reporting regimes is far weaker, and almost certainly negative, in cost benefit terms. We believe 
comprehensive and independent analysis of costs and benefits to market participants and the wider 
economy (including end-users) is fundamental to ensuring coherence and an appropriate implementation of 
policy objectives. We also note that counterfactuals need to be sensibly designed (e.g. the EU FTT impact 
assessment essentially justified the proposal on the basis it was a better option that 27 national FTTs 
without fully considering the real economy impact). IA should be conducted at the EC’s initial proposal stage 
and also once political agreement has been reached on the text post-trilogue. 

 

7. What practical steps could be taken to better ensure coherence between delegated acts and 
technical standards and the underlying "Level 1" text? 

We believe the following practical steps could be taken to better ensure coherence between delegated acts and 
technical standards and the underlying "Level 1" text: 

Ensuring contentious issues are addressed at Level 1 

 We are concerned with situations where fundamental, but controversial and sometime political issues, are 
not addressed in the Level 1 legislation but rather left to be addressed in Level 2 implementing measures. In 
our view this is not appropriate as Level 2 measures should only be concerned with technical matters and 
political issues should be addressed in the Level 1 measures. For example, CRD IV sets our restrictions on 
the remuneration that can be paid to employees whose professional activities have a material impact on an 
institution’s risk profile. This issue was intensely debated and highly controversial during the Level 1 
discussions but the crucially important criteria for determining which employees should be considered to 
have such an impact was not addressed at Level 1 and will rather be determined at Level 2 by the EBA. 
Also, we understand that the EC favours addressing the highly complex and contentious issue of how to 
collect the EU FTT revenue, particularly in non-participating member states, at Level 2 rather than Level 1. 
In our view this is a fundamental element of the legislation and must be addressed at Level 1.   

Ensuring Level 2 measures do not seek to reinterpret requirements agreed at Level 1 

 We are concerned with situations where Level 2 technical standards or guidance have sought to reinterpret 
definitions set out in Level 1 legislation. For example, Article 2, 1. (k) of the SSR defines “market making 
activities” for the purpose of the Regulation. The ESMA Guidelines on the exemption for market making 
activities and primary market operations under the SSR then however introduce several restrictions on the 
application of the market making exemption which in our view materially narrows the Level 1 market making 
definition and undermines the ability of market makers to go short and provide liquidity to the market (in 
cases where their competent authority sought to adopt the ESMA guidelines in full) which recital 26 of the 
SSR identifies as a crucial role by market makers. We believe it is crucial that definitions and the scope of 



requirements agreed at Level 1 is not changed at Level 2. 

Measures to facilitate a common understanding of requirements  

 Given the complex nature of the many areas of EU financial services legislation, some ambiguity can exist 
as to the correct interpretation of certain provisions. In such cases it is very useful, and sometimes essential, 
that policymakers provide additional guidance to firms to ensure a common understanding across the 
market. The question and answer process run by the ESAs (e.g. by ESMA in respect of EMIR and the 
proposed process run by the EBA in respect of CRD IV) appears to be the approach that is increasingly 
being used to provide this interpretative guidance. Whilst we support such an approach in principle, we have 
concerns that the process does not operate in a sufficiently timely manner. For example, the first set of 
Q&As were anticipated in December 2012 but not published until March 2013. Beyond ensuring the ESAs 
are appropriately resourced and have appropriate decision making processes in place to ensure timely 
responses can be provided, we believe legislators should agree to an approach where industry should be 
able to agree on a common understanding of ambiguous provisions, which should be communicated to the 
relevant ESA, which will serve as the market standard in any interim period between a question being raised 
and a final answer provided by the relevant ESA. This will better enable firms to comply with legislation on a 
best efforts basis in the initial months following a piece of legislation entering into force and ensure a more 
consistent application of the rules across the industry.  

8. Which area or specific change would you identify as the highest priority for the 2014-2019 
mandate in terms of improving the coherence of EU legislation? 

We would identify the following as being the highest priority: 

 The EU should work with third country legislators to develop a globally consistent and balanced approach to 
the cross border recognition of financial services legislation. This is necessary to prevent the fragmentation 
of global markets and to ensure financial services participants in the EU are afforded a level playing field 
irrespective of where they are headquartered, this being in keeping with the spirit of the EU Single Market.   

 As noted in our response to question 1 and question 6 (d), we believe impact assessments conducted on a 
siloed basis fail to fully reflect the aggregate impact of EU financial services legislation. We therefore 
consider it crucially important that a horizontal, comprehensive, cross-legislative impact assessment of all 
EU legislation is undertaken to examine the costs and benefits on an aggregate basis. Further to this, 
amendments to legislation should be made to address conflicts and overlaps when not justified in cost 
benefit terms.  

9. Do you consider that the EU legislative process allows the active participation of all 
stakeholders in relation to financial services legislation?  What, if any, suggestions do you have 
for how stakeholder participation could be enhanced? 

No. We make the following comment in relation to stakeholder participation: 

 We believe more frequent and formal channels of stakeholder engagement should be available during the 
Level 1 legislative process including in respect of the Council and EP negotiations and during trilogue. 
Whilst the EC’s original proposals for a new piece of legislation or amendments to existing legislation is 
often subject to formal public consultation, the initial EC proposal typically changes materially before in it 
finally agreed given the significant role for the EP and Council to influence the text. However, there is 
typically no formal process for interested stakeholders to input views to the policymakers between the 
original EC consultation and the final legislative text. We believe this results in an insufficiently transparent 
process and does not allow the views of expert stakeholders to be adequately reflected in the final Level 1 
text. Whilst there is a clearly defined consultation process for Level 2 measures, typically involving both 
public consultations and public hearings arranged by the ESAs, we believe this needs to be complemented 
with similarly well defined process at Level 1 as sometimes the Level 2 text is constrained by inappropriate 
Level 1 requirements which could have been better constructed had they been subject to wider stakeholder 
involvement. 

10. Do you consider that EU legislators give the same degree of consideration to all business models in 
the EU financial sector? Please explain your answer and state any suggestions you have for 
ensuring appropriate consideration of different business models in the development of EU financial 



services legislation.  

  We note the following area where we do not think full consideration is given of all business models: 

Preference for restrictions on access to trading and clearing infrastructures 

 Based on our understanding of the EMIR and MiFID II negotiations, we note that some EU legislators have 
shown a bias towards a monopolistic, and in our view protectionist, model for the provision of post trading 
services (the “vertical silo” model), at the expense of a more competitive, open and integrated model. We do 
not consider this to be justified and believe an open access model would reduce the cost and improve the 
quality of trading and clearing services. We believe an approach that limits access between trading and 
clearing venues is against the spirit of the EU single market.  

 

 

Note on answering the questions 

Please clarify in your answers whether your example relates to financial services legislation in force, or to 
proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether 
your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the 
MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656. 

 


