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EUROPEAN PARLIAMENT

COMMITTEE ON ECONOMIC AND MONETARY AFFAIRS

- PUBLIC CONSULTATION –
12 June 2013

Questionnaire for the public consultation on
enhancing the coherence of EU financial services legislation

The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on
ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule
book in financial services across the EU and the EU legislator's willingness to have "all financial markets,
products and actors covered by regulation" it is increasingly important to ensure that legislation fits together
seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the
remainder of this mandate and to inform the priorities for the incoming Parliament in 2014. All interested
stakeholders, including academics and informed individuals, are invited to complete the Committee's
questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-
secretariat@europarl.europa.eu. All responses to the questionnaire will be published, so please do not send
any confidential material with your response. Please make sure you indicate the identity of the contributor.
Anonymous contributions will not be taken into account.

IDENTITY OF THE CONTRIBUTOR

Individuals

Name of respondent:

Position

Contact details:

Organisations

Name of organisation: UniCredit

Name of contact point for response: Ms Costanza Bufalini

Contact details: E-mail: Costanza.Bufalini@unicredit.eu

Phone: +39 06 67070685

Main activity of organisation: Banking and financial services

Registration ID in the Transparency register (where applicable): 03094871618-32

QUESTIONS

1. Are there specific areas of EU financial services legislation which contain overlapping
requirements? If so, please provide references to the relevant legislation and explain the nature of
the overlap, who is affected and the impact.
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UniCredit deems that the overlapping requirements of the existing EU legislation mainly concern the corporate

governance rules of the “regulated” entities. UniCredit wishes to highlight that a potential overlapping of provisions

may also result from the new disclosure obligations that should be set out by the Commission proposal on PRIPs,

with the existing ones provided by the Prospectus Directive.

More specifically:

A) Corporate governance rules (MiFID 2 - CRD II – UCITS IV Directive– Solvency II)

Several provisions (also referring to proposals not yet approved) provide different sets of corporate governance rules

(e.g. reputability and professional – in terms of skills and experience – requirements for the members of

management/control bodies and the key functions holders, remunerations policies, internal control systems)

depending on the specific industry taken into consideration. In this respect – regardless of the sector which the

‘regulated entities’ (i.e. banks, investment firms, insurance or management companies) belong to – UniCredit

suggests:

 to unify as much as possible the definitions relating to bodies/functions which are subject to such

rules;

 to evaluate the opportunity of setting up convergent and homogeneous requirements;

 to gather such rules in a dedicated Corporate Governance Code to be drafted, published and updated

at European level.

B) Brief disclosure (KID) of investment products for retail clients (Proposals for a Regulation on PRIPs).

The Commission Proposal envisages that a product manufacturer – subject to the obligations of the Regulation and

of the Prospectus Directive - must draw up both the summary note (as a part of the Prospectus) and the KID. The

same provision is given for insurance products covered by Solvency II. This approach would result in: i) a proliferation

of obligations for investment product manufacturers also subject to the Prospectus Directive or to the Solvency II

directive; ii) the duplication and overlapping of multiple information sources for marketed products with different

responsibility and delivery regimes which could become excessive and, in certain cases, even misleading for the

investor; iii) a disproportionate increase in obligations and responsibilities for the issuers.

In UniCredit’s view, the new disclosure instrument envisaged in the PRIPs Proposal is overlapping with the summary

note required by the Prospectus Directive (as recently amended by Directive 2008/11/EC and Regulation 486/2012)

In fact, both the KID and the summary note of each financial instrument issued and offered to the public are aimed

at providing investors with a brief disclosure tool with essentially the same objective and many common contents.

UniCredit therefore proposes that the KID replace the summary note whenever there is an obligation for the

investment product to publish a prospectus, thereby aligning the liability regime as well as the delivery and cross-

border validity regimes. The advantage consists in making available for investors a single and official “brief”

disclosure instrument (the KID), which would be suitable for providing information usable at a different level (brief

and non-technical information versus detailed and technical information as provided by the Prospectus.).

2. Are there specific areas of EU financial services legislation in which activities/products/services
which have an equivalent use or effect but a different form are regulated differently or not
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regulated at all? If so, please provide references to the relevant legislation and explain the nature of
the difference, who is affected and the impact.

First, UniCredit would like to point out that inconsistency resulting from a lack of regulation or a different way of

regulating activities/products/services which have an equivalent use or effect, can be avoided mainly by promoting a

‘horizontal approach’ when setting up new European regulations. More specifically, Unicredit strongly supports the

harmonisation at European level of the regulation of activities/products/services aimed at enhancing investors’

protection, irrespective of their different “nature” (financial, banking or insurance). In light of the above, new

regulations should aim to remove/reduce different regulatory treatments for issues which are tackled by more than

one legislation. By way of example:

 the liability regime connected to the disclosure instruments to be drafted and published by issuers

and providers such as the prospectus (Prospectus Directive), the UCITS’ KIID (UCITS IV Directive) and the

forthcoming PRIPs’ KID;

 the definition of retail client which is relevant for the PRIPs project and already contained in MiFID

but not in the IMD (neither in the IMD 2 proposal);

 the rule proposed by the European Parliament in relation to ‘product design’ introduced in MiFID

2(as approved by the European Parliament on 26 October 2012), pursuant to which the proposed set of

rules on product design is bound to be applicable to investment firms and banks and not to

management and insurance companies, despite their active role in developing products which are

distributed by means of the same channels used for the other financial instruments.

3. Do you consider that the way EU financial services legislation has been transposed or implemented

has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen,

giving specific examples of EU financial services legislation where applicable.

UniCredit deems that all the below elements are likely to generate incoherence of approaches in the national laws

implementing EU financial services legislation:

 Simultaneous presence of minimum and maximum harmonization directives;

 Presence of wide national options and discretions even in maximum harmonization directives (e.g. MiFID

recording obligation in force concerning telephone and electronic communications involving client orders);

 When it comes to administrative measures and sanctions, instead of resorting to the full harmonisation

principle, EU financial services legislations often require Member States to establish their own rules on

sanctions for breaches of provisions. This approach brings about regulatory arbitrage.

 Adoption of new legislations without being in a position to perform a fully-fledged impact assessment of the

results from the implementation of previous regulations on the same topic.

In particular:

 discretions in CRD IV on macro prudential buffers;

 discretions in CRD IV with regard to intra group large exposures regimes;
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 inappropriate securitisation framework;

 excessive costs, taxation and uncertainty on banking activity ultimately resulting in lower lending to the real
economy.

More specifically, examples of incoherence of future legislative proposals are the following:

- While the European Commission in its recent Green Paper seems to be encouraging the restart of the

securitisation market by acknowledging that it can offer an important SME long-term financial instrument

available for investors as it allows an illiquid pool of assets to be converted into more liquid tradable bonds,

the review being carried out at international level would have the opposite effect. Indeed, the recent

proposal of revision of the securitisation framework by the Basel Committee on Banking Supervision, in

UniCredit’s view, will risk shutting down the securitisation market. The proposed regulatory measures in fact

require significantly more capital for tranches of securitisations compared to the capital required for the non

securitised underlying portfolio, hence hampering the economic viability of the securitisation techniques,

which allow banks to optimise the management of credit risk.

- While the European institutions are seeking measures and instruments for improving financing to SMEs,

mid-caps and corporates, the new legislative proposal on the Financial Transaction Tax (FTT) could have a

severe impact on the ‘real economy’– especially for corporates –as many financial transactions are made

on behalf of businesses that would bear the extra costs of the tax. For example, a transaction tax would raise

the cost of the sale and purchase of corporate bonds in a time where it is widely acknowledged that access

to capital markets by corporates has to be incentivised. The impact of the FTT is higher for European groups

– hence incoherent with the EU single market and financial integration in the EU - because the proposal

does not exempt the transfer of financial instruments within a financial group.

- While the European institutions are seeking measures and instruments for reducing constraints and costs

affecting the lending activity to the real economy, the uncertainty and potential costs raised by the

structural reform of the banking sector (Liikanen report) seems to go in the opposite direction and casting

doubts on the profitability and sustainability of certain investment banking activities even when they are at

the service of commercial banking activities (some corrections for this incoherence are tangible in the

French and German legislative proposals).

With regards to the drawbacks of the EU legislative framework of financial services, regulatory loopholes should be

comprised within the issue of ‘overlaps and incoherence’. The Regulation implementing the Prospectus Directive

(809/2004/EC) stands as a case in point since it assumed only the closed-end funds in form of “investment

companies” so as to leave out of the scope those in form of “investment funds” (in Italy, closed-end funds are

regulated as a separate asset from the share capital of the management company).

4. How has the sequence in which EU financial services legislation has been developed impacted

your organisation? Please identify the relevant legislation and, where applicable, specific

provisions and explain the nature of the impact.
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In carrying out its activities, the Group is subject to numerous regulations of general application such as those

concerning the exercise of the supervisory activity, prudential requirements, capital markets, accounting, taxation,

privacy, etc. Any changes to these laws and regulations and/or changes in their interpretation and application by the

supervisory authorities has the potential to adversely affect the Group’s results of operations, business and f inancial

condition and – given the negative macroeconomic trend and greater reliance of the real economy on banks – its

ability to supply credit to the real economy.

The major drawback in the sequencing relates to the fact that many of the new regulations allow Member States to

front run the entry into force of the new capital requirements (CRR Articles 467, 478 – 481 and 468(5)) or to

maintain the current national liquidity rules in place as long as the European liquidity rules enter into force (CRR

Article 412(5)).

However, the major impact on UniCredit, as cross border banking group, derives not only from the cumulative impact

of all new regulations and their sequencing but specif ically through:

 the lack of recognition of integrated cross-border banking groups in the new prudential regulations.

 the fact that new regulations tend to leave increasingly more room to national discretion or to decisions to

be taken at national level. National discretion in the rules create an uneven playing f ield and encourages

regulatory arbitrage, which in turn does not allow eff icient allocation of capital and liquidity within cross

border banking groups and severely impairs its ability to channel funds in the countries where it operates.

As one of the truly European cross border banks operating in several EU jurisdictions, UniCredit has always been

stressing the need for an EU single rule book - as well as EU authorities to apply it (e.g. single supervisor and single

resolution authority) - as a way to eliminate regulatory arbitrage, ensure a level playing field and set the basis

for a fair and effective supervision in Europe. In integrated financial markets, differences in regulatory treatment

can have very disruptive effects on the Single Market.

UniCredit has thus always expressed its support for the clear commitment of the Commission to establish a single

rulebook and with the role entrusted to EBA to develop level 2 rules.

To quote few examples:

Liquidity

With reference to the liquidity prudential requirements, the European legislation has foreseen a quicker phasing-in

of the Liquidity Coverage Ratio (LCR). Moreover, it must also be noted that it is up to the discretion of each national

authority to decide whether liquidity requirements must be fulfilled at the level of each legal entity of a cross border

group or if it is sufficient to fulfil the requirements at group level only. The latter would have a positive impact on the

operating costs.

Increased Capital Requirements

Many national discretions were introduced in the CRR:

 The capital surcharge which Member States can require to their financial systems in order to address

macro-prudential risks in their own countries. Until 2015, Member States can require additional buffers of

capital up to 3% of Core Tier 1 with no EU control. From 2015 onwards a Member State might require
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additional capital buffer between 3 and 5% while simply notifying the Commission, the EBA and the ESRB

and having to comply or explain in the event that it is not complying with the Commission’s negative

opinion.

 Other capital surcharges whose setting also depends (at least partially) on national decisions relate to the

capital surcharge for G-SIBS and O-SIBs, the counter cyclical buffer and the possibility for stricter national

limits regarding real estate lending, large exposures, the level of own funds in general, the level of the

capital conservation buffer, intra financial sector exposures and liquidity requirements.

 Also the possibility for Member States to front run the application of the new standards must be mentioned

in this regard.

All these national flexibilities which are not coupled with strong European control and authorisation procedures may

open the door to ring fencing attitudes and make it impossible for cross-border institutions to count on predictable

capital requirements. There is the danger that, if not used carefully and in a non-protectionist manner, these national

discretions will lead to higher funding costs and an inefficient allocation of capital within cross-border groups.

Taxes

In addition to the worries expressed by UniCredit group in previous occasions1 as well as by other banking and

industry associations that the new legislative proposal on the Financial Transaction Tax (FTT) just published could

have a devastating impact on the ‘real economy’ as well as the competitivity of the banking sector, UniCredit wishes

to highlight here that it is a matter of concern for the Group that the proposal does not exempt the transfers of

financial instruments within a group. Thus, if a financial instrument is not purchased for a client but only moved

within a banking group, each transaction would be subject to taxation. Also, the inclusion of derivatives and repos in

the taxation scope clashes with the efficiency of financial markets.

Large exposure rules

In common with other multi-jurisdictional banking groups, UniCredit Group has historically provided funding to other

members of the Group, resulting in the transfer of excess cash liquidity from one member of the Group to another.

As a result of the on-going global f inancial crisis, banking regulators in many of the jurisdictions in which the Group

operates have sought, and continue to seek, to reduce the exposure of banks operating within their jurisdictions to

other aff iliated banks operating in jurisdictions over which they have no legal and/or regulatory control. This could

have a material adverse effect on the way in which UniCredit Group funds its operations and provides liquidity to

members of the Group. Accordingly, the Group begun an active improvement of regional self-suff iciency carried

mainly with the improvement of the funding gap. The adoption of the self-suff iciency principle by Group sub-

holdings led to the adoption of a sub-optimal and ineff icient strict policy in terms of funding gap control and

reduction, not only in Italy but in all subsidiaries, therefore leading to an increase in the costs for the real economy

It is particularly worrying that the recent agreement on the CRD and CRR does not harmonise the treatment of cross

border intra group exposures by recognizing that no such limit should be applied within groups. On the contrary, by

letting Member States decide whether to apply such limits and how, different treatments of such exposures are now

1
See letter to European Council President Mr. Herman Van Rompuy by the European Financial Services Roundtable dated 29 April 2013
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in place - de facto allowing ring fencing liquidity within their national borders. This will continue to negatively impact

the way in which UniCredit funds its operations and provides liquidity to members of the Group.

Specific considerations in terms of impact of the markets and securities regulation on UniCredit

Concerning market and securities regulation, the table below provides some regulatory impacts corresponding to a

selection of requirements set out by the main EU Directives and Regulations. UniCredit highlights that the

‘regulatory’ impact of the more recent EU financial services legislation has covered almost all the sectors of the

Group’s organisation, including the setup of new specialised functions (especially control functions) and IT tools.

EU LEGISLATION REF. MAIN REQUIREMENTS REGULATORY IMPACTS

MAD Disclosure obligation of inside information

Insider lists setup and handling

Trading restrictions setup and handling

Internal dealing procedure setup and handling

Detection of suspicious transactions procedure setup

and handling

Processes/procedures/dedicated IT tools

setup and handling

Implementation of (or supplement to)

internal regulation

Training for dedicated staff

MiFID (L1, L2, L3) New investment services and new requirements to

be fulfilled (investment advice, new suitability

assessment)

Restrictions for fees/commissions (inducements)

New mandatory internal control function

(compliance)

Business model review

Processes/procedures/dedicated IT tools

setup and handling

Setup of new dedicated function

SHORT SELLING

REGULATION (L1, L2)

EMIR

Restrictions to short sales on shares of listed issuers

and sovereign debt instruments

Restrictions or disclosure of position in sovereign cds

Disclosure obligation on net short positions on the

above mentioned securities

Clearing obligation of OTC derivatives by CCPs

Reporting obligation to Trade Repositories

Mandatory risk-mitigation techniques for OTC

derivatives not cleared by a CCP

Business model review

Need for intragroup arrangements, new

processes and procedures

Processes/procedures/dedicated IT tools

setup and handling
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5. Are there areas of EU financial services where the difference between forms of regulation (non-
binding Code of Conduct or Recommendation to Member States vs. legislative proposals) has
affected your activities?

6. How do you think the coherence of EU financial services legislation could be further improved?

Please comment in particular on the extent to which the following would help to improve the
coherence of future EU financial services legislation (please give examples to support your answer
where possible):

a) a framework for legislative reviews or review clauses included in initial pieces of
legislation which link to the reviews of other related legislation?

b) a unified, legally binding code of financial services law?

c) different arrangements within the EU institutions for the handling of legislative proposals
(please specify)?

d) other suggestions?

------

With reference to the points above presented, UniCredit:

a. supports a framework for legislative reviews or review clauses included in initial pieces of legislation linked to

the reviews of other related legislation since it may help to increase and keep a coherence among disciplines

strictly connected to each other, such as MiFID – MAD – EMIR). For example, any change in the definitions of

trading venues or financial instruments provided by MiFID will impact both the MAD framework with reference

to the definition of market manipulation and insider dealing as well as the derivatives’ clearing or reporting

obligations set out by EMIR;

b. believes that a unified European Code may be useful and coherent for market players, also taking into

consideration the forthcoming ESAs’ new powers and tasks;

c. considers that the suggestion above indicated sub b. could be crucial for handling legislative proposals related to

implementing measures (Level 2) of a unique Level 1 provision. Specifically, a single proposal including all the

implementing or delegated regulations to be issued by the European Commission with reference to the same

Level 1 Directive or Regulation could lead to a more efficient and less time consuming handling of the

consultation phases, also taking into account the opportunity to issue – when possible – a single text at the end

of such phases;

d. has no other suggestions.

7. What practical steps could be taken to better ensure coherence between delegated acts and technical
standards and the underlying "Level 1" text?

Please, see our answer to Question 6.c.

8. Which area or specific change would you identify as the highest priority for the 2014-2019
mandate in terms of improving the coherence of EU legislation?
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UniCredit considers that:

- the consistent application throughout the EU of the Bank Recovery and Resolution Directive, the related

establishment of the European Resolution Authority and the set-up of single EU Fund for both Resolution and

Deposit Insurance are the highest priorities to unleash the interconnection between banks and their sovereigns in

the EU single market, restore the internal market and ultimately the functioning of the monetary policy transmission

mechanism in the single currency area.

- consequently, urgent completion of the Banking Union is a fundamental step to address most of the major

concerns: to ensure cooperation between supervisors, greater coherence and uniformity of application, and solutions

to the problems of competences between home and host countries. In addition, a Banking Union must also contain a

fiscal back stop, eligible to all banks being part of the Banking Union.

As far as the single market on retail financial services is concerned, further efforts towards legislative coherence are

still needed:

Payment services

- As set out by the Payment Services Directive (PSD), the proper operation of the single market in payment services

is vital. However, since 2009, the payment services landscape has undergone significant changes which, if left

outside an inadequate and incoherent EU regulatory framework, will prove to be increasingly detrimental to EU

citizens and businesses. In 2012, the phenomenon of internet banking breaches through those areas of the payment-

service chain currently uncovered by the regulation (i.e. the relationship between the banking customer and the

mobile provider rather than the banking customer and the bank itself) across the EU has reached a significant

magnitude. Hackers have stolen more than €36m from 30 banks across Europe using a virus that spreads from a

victim’s PC to their mobile phone. More than 30,000 online banking customers in Germany, Italy, Spain and the

Netherlands were affected by the attack. A previous significant online banking breach, still in 2012, involved an

estimated $60m in fraudulent money transfers involving 60 financial institutions;

- Therefore UniCredit recommends extending the scope of application of the PSD to any business activities starting

from and including the payment initiation phase up to the execution one (the only one mentioned under the current

PSD).

Retail financial services

- With regards to retail financial products even including ‘packaged’ products, further coherence is strongly needed in

three regards: 1) to minimize the resort to national options so as to enhance regulatory harmonization across the EU

and establish a more effective level playing field; 2) to streamline the applicable regulatory picture both at EU and

Member-State level which currently resembles a ‘regulatory patchwork’. An example would be with the bundling

practices which are partially allowed, depending on the Member States. An idea, for future legislations (e.g. on

Payment Accounts) would be to determine a list of practices which ought to be prohibited across the EU, rather than

stating those that ‘may’ be allowed. 3) business conduct rules for all investment products, regardless of the sector

which product manufacturers/providers belong to (need for consolidation on the basis of the MiFID’s main
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provisions).

Corporate Governance

See reply to question 1 for the need of standardisation

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in
relation to financial services legislation? What, if any, suggestions do you have for how
stakeholder participation could be enhanced?

- The consultation processes managed by the European Commission are seen as positive tools to allow active

participation of all stakeholders, though it is sometimes unclear whether and to what extent the suggestions are

taken into account.

- UniCredit appreciates the public hearings performed by the ESAs on some consultations, and suggest the European

Commission and Parliament to consider this experience as well in a formally structured manner for the Level 1

legislative process.

10. Do you consider that EU legislators give the same degree of consideration to all business models in the EU
financial sector? Please explain your answer and state any suggestions you have for ensuring appropriate
consideration of different business models in the development of EU financial services legislation.

Generally speaking, the EU legislator takes sufficiently into account the different business models. Legislation usually

takes into account the different nature of the business and the size of the institutions. However since the crisis,

national supervisory practices have led to a fragmentation of the EU’s financial services market. This is partially due

to remaining national options in European legislation. This fragmentation of the EU’s financial services market is

penalising those banking groups operating across borders, with an integrated organisation.

Regulation which requires capital and liquidity to be held at subsidiary or Member State level penalises the

well-functioning of cross border groups and their ability to efficiently service the real economy while raising the costs

of lending especially in those jurisdictions more affected by the current crisis. The ability of group wide capital and

liquidity policies to be implemented should be preserved.

The European Commission has released a public consultation and, following the recommendations released on

October 31st 2012 by the High Level Expert Group (Liikanen Group), is envisaging to adopt in the summer of 2013 a

Proposal on the mandatory separation of risky banking activities. However, should a mandatory separation along

the lines of the Liikanen proposal be imposed, additional costs at Group level are likely in terms of higher funding

costs, additional capital requirements and operational costs due to the separation and lack of diversification benefits.

An additional layer of complexity leading to uncertainty is the high risk of diverging approaches throughout Europe

on this issue. Despite the progress at EU level, UK, France and Germany are already in the process of introducing local

laws on the separation of banking activities. Admittedly, the German and French proposals are leading to a more

balanced and less intrusive solution in terms of impact on the different business models. These latter proposals

might be considered as a carefully balanced basis for any EU solution too.

Another issue where the impact on the business model might be substantial is the bail in regulation.

UniCredit supported in the first place, as did the ECB, a two tier regime where bail-in requirements would have been

applied explicitly first to a certain category of debt instruments (targeted approach) - with clear contractual

provisions acknowledging the power of the resolution authority to write down or convert into shares the relevant
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debt when the bank is in resolution – and only in a second stage, if this proved insufficient, to the remaining classes

of unsecured debtors. This approach would have offered, in UniCredit’s opinion, more legal certainty for investors

and resolution authorities. It would also have been less costly as senior unsecured debt not contractually bail in able

would have been “ring fenced” from a potential increase in pricing.

Given the lack of support by most Member States for the two tier regime, in order to ensure a level playing field

across the EU, UniCredit has argued that – if it were necessary to apply bail in to the widest possible number of

unsecured liabilities - exclusions from such a regime needed to be mandatory and harmonised at EU level and not

left to the discretion of Member States. National flexibility should be avoided in this regard as it may lead to

distortions of competition, favour certain business models and render group resolution more complicated.

Furthermore, in order not to penalize the retail banking model in comparison to the investment banking model, the

calculation of any minimum amount of bail-in able liabilities (MREL) shall be based on total liabilities and not on risk

weighted assets. Regarding the treatment of deposits in resolution, UniCredit, along the same lines of the ECB,

supports the EU-wide mandatory depositor preference for all deposits.

Note on answering the questions

Please clarify in your answers whether your example relates to financial services legislation in force, or to
proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether
your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the
MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656.


