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Questionnaire for the public consultation on  

enhancing the coherence of EU financial services legislation 
 

The European Parliament's Economic and Monetary Affairs Committee is launching a public consultation on 

ways to further enhance the coherence of EU financial services legislation. Given the transition to a single rule 

book in financial services across the EU and the EU legislator's willingness to have "all financial markets, 

products and actors covered by regulation" it is increasingly important to ensure that legislation fits together 

seamlessly. The consultation will feed into a programme of reflection to determine future priorities for the 

remainder of this mandate and to inform the priorities for the incoming Parliament in 2014.  All interested 

stakeholders, including academics and informed individuals, are invited to complete the Committee's 

questionnaire by 12 noon CET on Friday 14 June and send it by e-mail to: econ-

secretariat@europarl.europa.eu.  All responses to the questionnaire will be published, so please do not send 

any confidential material with your response. Please make sure you indicate the identity of the contributor.  

Anonymous contributions will not be taken into account. 

 

IDENTITY OF THE CONTRIBUTOR 

Individuals 

Name of respondent: Prof. Dr. Joachim Wuermeling 

Position: Chairman of the Board of Directors 

Contact details: Hamburger Allee 4, D – 60486 Frankfurt am Main 

Organisations 

Name of organisation: Verband der Sparda-Banken e.V. 

Name of contact point for response: Isabelle Drexler, Public Affairs 

Contact details: isabelle.drexler@verband.sparda.de / +49 69 79 20 94 - 40 

Main activity of organisation: auditing / representation of interests of the Group of Sparda-Banks 

Registration ID in the Transparency register (where applicable): 89027908956-15 

 

QUESTIONS
1
 

1. Are there specific areas of EU financial services legislation which contain overlapping 

requirements?  If so, please provide references to the relevant legislation and explain the nature of 

the overlap, who is affected and the impact. 

In general, we are increasingly finding that the EU rule book is becoming progressively short-lived, 

obliging us to adapt processes in the banks at ever briefer intervals. This state of affairs is exacerbated 

by the fact that whilst the directives and regulations are discussed and deliberated in the EU institutions 
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with long lead times, the periods between their adoption (including important regulatory details) and 

entry into force are inadequate. An illustration of this is the proposed amendment of the CRD/CRR. The 

final texts of the Directive and Regulation negotiated in trilogue have still not been published even 

though the rules are already scheduled to enter into force on January 1, 2014. 

It must also be said that the inconsistency of European legislation stems from the European 

Commission’s often sector-based regulatory approach, with the result that comparable situations in 

different sectors are not regulated in the same way. One example of this is payment services, in the case 

of which – at least at present – banks and alternative providers are still subject to different requirements 

despite delivering the same offers to their customers. Problems then arise when bringing the different 

industries together in one legislative initiative, as for instance within the framework of PSD2: In our 

opinion it must be made very clear here where the intention is to have more competition between banks 

and non-banks and where access to the infrastructure is to be granted so that all the parties concerned 

can use it under equal conditions. 

As a rule the legislation imposes further obligations to increase consumer protection, which the Sparda 

banking group greatly welcomes in principle as being in its members’ interests. In some cases, however, 

it appears difficult to communicate this benefit to the final customer (e.g. in respect of extensive 

documentation and information requirements for mortgage credits (VVI, loan agreement, agreements on 

collateral, General Terms and Conditions, explanatory brochure). Not all the requirements of the 

information that has to be provided to final customers are overlap-free, as a result of which customers 

are given the same information in several different documents. This increases the need for consultation 

and confuses rather than benefits customers. 

-  

2. Are there specific areas of EU financial services legislation in which activities/products/services 

which have an equivalent use or effect but a different form are regulated differently or not 

regulated at all?  If so, please provide references to the relevant legislation and explain the nature of 

the difference, who is affected and the impact.  

Here, we see competition with non- or near-banks as the most pressing issue. Various legislative 

proposals exist, parts of which refer only to the banking sector but which we consider equally relevant 

to other financial market actors. Still-disparate-impact international regulatory practices (USA, EU, 

Asia) are but one obstacle. Financial market regulation covers mainly the money and capital market but 

not the commodity (futures) market. More extensive regulation of financial institutions could cause the 

internationally operative financial market actors impacted to seek ways and means of how best to 

accommodate the three aforementioned issues to suit their own purposes (regulatory arbitrage). The 

economic benefits generated by this could be used towards pricing in those parts of the financial 

markets in which we operate. Another conceivable option would be for banks to spin off specific 

services into non- or near-banks which, because they are less stringently regulated, can operate more 

economically. 

Reporting as an illustration: Non- and near-banks are not bound by the same reporting / transparency / 

disclosure regulations as banks. For example, the brokerage of investment funds and equity 

participations by so-called “independent and professional intermediaries” involves fewer requirements 

and statutory regulations (Article 2 German Banking Act – KWG), with the result that such 

intermediaries can operate in a distinctly better environment in terms of qualification requirements / 

information / risk assessment / documentation obligations. Meanwhile, the banks are impacted to a 

greater extent by documentation obligations and risk information / advice requirements. Moreover, it is 

frequently not clear what implementation the legislators consider adequate in practice (with all the 

implications this has for “legal certainty”). Non- and near-banks are not subject to the same 

supervision (in terms of content). Financial services in the “grey market” do not fall under the 

jurisdiction of the financial supervisory authorities but are placed under the oversight of the labour 



inspectorate – and that only recently. Since the banks are governed by the provisions of the German 

Securities Trading Act (WpHG), they are more strictly regulated than non- and near-banks. 

With regard to the necessary proportionality, it remains to be noted that the requirements in Pillars 1 to 

3 of Basel III, for example, address comparatively disparate areas of bank governance (earnings, risk, 

capital formation, liquidity, leverage). Very often these requirements are geared to the structures of 

internationally operative banks. Conversely, they therefore impact directly, and frequently restrictively, 

on (smaller) retail banks’ business models. 

Further factors are the increasing competition from alternative payment methods (PayPal, etc.), for 

which universally valid, EU-wide regulations are similarly yet to be put in place. 

 

3. Do you consider that the way EU financial services legislation has been transposed or implemented 

has given rise to overlaps or incoherence? If so, please explain the issue and where it has arisen, 

giving specific examples of EU financial services legislation where applicable. 

Difficulties also stem from an uncoordinated approach in legislation at the national and European 

level, for instance in cases in which German legislation pre-empts EU processes. The latest illustration 

of this is the amendment to the German Securities Trading Act (WpHG) on fee-based advisory services, 

which is also being discussed within the framework of the MIFID II process. Another example is the 

restructuring fund set up way back in December 2010 in Germany, which still lacks counterparts in 

other member states. 

With the following legislative proposals we likewise see a danger of overlapping requirements, also 

with national legislation: 

EMIR: 

 Draft CRD IV / CRR I in combination with EMIR: A conclusive impact assessment of EMIR for 

the banks is not possible owing to unresolved issues in respect of capital requirements (zero 

percent risk weighting, CVA capital charge etc.)  

CRD IV / CRR I: 

 Final documents still not published in detail. In this case, too, entry into force is already likely 

with effect from January 1, 2014. Further amendments appear to be in the pipeline (e. g. to the 

regulations on LCR and also, in respect of large exposures and loans of 1.5 million euros or 

more, on lowering large exposure limits). 

 Overlapping in combination with the modernisation of reporting practices in Germany 

(Financial Information Regulation – FinaV, loans of 1.5 million euros or more) 

 Instructions for supervisory boards vs. CRD IV/CRD IV Implementation Act/KWG draft: 

 Parts of the pamphlet are being replaced or must be revised in the light of the current 

KWG context (requiring further examination and implementation work following that in 

2010 and 2012) 

 Minimum Requirements for Risk Management (MaRisk) before CRD IV/CRR I/CRD IV 

Implementation Act/KWG draft – e.g.: 

o Compliance function and head of risk controlling 

o Capital planning process 

The extra work consists chiefly of/is caused mainly by: 

- the time component, with the implementation period shortened by having to 



“wait” for national regulations 

- activity “during” an on-going legislative process, with the need for comparison in 

order to represent the current/last agreed status of a topic 

• ESMA guidelines: ESMA guidelines on the compliance function, for example, or on advice on 

investments suitable to the specific client 

o The extra work consists chiefly of/is caused mainly by:  

- the time component, with the implementation period shortened by having to 

“wait” for national regulations (in this case transposition into the Minimum 

Requirements for the Compliance Function – MaComp). 

Moreover, since the supervisory authorities and legislators do not compare new and old rules (e.g. in the 

case of MaComp), there is a possibility of contradictory rules being put in place that then have to be 

specified by means of interpretative notes. Additionally, in the course of EU legislation new concepts 

may surface with which German law is not yet acquainted in that form. For example, concepts already 

familiar at the European level often have a different meaning. A lot of time must therefore be spent on 

harmonising the conceptual instruments as a working basis. This could be remedied by creating a 

generally binding, standardised index of key words and phrases. There is also an a posteriori effect that 

can have negative repercussions in terms of time resources if, for instance, impacts of legislation do not 

become apparent until its implementation. 

4. How has the sequence in which EU financial services legislation has been developed impacted 

your organisation? Please identify the relevant legislation and, where applicable, specific 

provisions and explain the nature of the impact. 

As with all new legislation, at present many unresolved execution and application issues are still 

outstanding. Finding the time resources required on top of “day-to-day business” for the transposition 

of legislation required in projects, for example, is especially challenging. As a result active sales time is 

lost to the transposition of statutory provisions – placing a huge burden on small and medium-sized 

banks in particular, since their administrative systems are much smaller than those at the big banks.  

Additionally, there is often a time discrepancy between the date set for introduction and 

implementation of the legislation. Frequently, the implementation timelines (with the Act on the 

Optimisation of Money Laundering Prevention as a case in point) are not long enough. An example: the 

resolutions of the G20 Seoul Summit in November 2010 were supposed to have been transposed into 

law by January 1, 2013. But before the regulations / directives had been negotiated and taken legal 

effect, the original launch date January 1, 2013 had lapsed. This then places the full pressure of 

implementation on the financial services sector and software suppliers who have to transpose the new 

rules at short notice. One way of solving this problem would be to agree on an arrangement whereby as 

a general rule regulations / directives must be applied six or twelve months after their legally binding 

publication.  

We perceive major challenges with the sequencing of legislative proposals in the following areas inter 

alia: 

 Establishing the relevant data structures 

 Heightened complexity of bank governance 

 Need for closer coordination between internal and external financial reporting 

 Growing influence of the regulatory culture on the alternatives open to the banks in their 

business activities 



 Considerably more audits (with new positions and functions that did not previously exist driving 

up personnel costs), both internal and external (more audit contents) 

Specifically in the following areas: 

 CRD IV / CRR I: Constant postponement, launch date very difficult to predict. Probably very 

short implementation period for technical adjustments to the reporting software including 

interpretation of the regulations and directives (April/ May to December 31, 2013). 

 EMIR: The timeline for the individual aspects (e.g. reporting market values, technical standards, 

transaction platform, transaction register, registration and authorisation of the CCPs) has been 

postponed on several occasions and in all probability it will not be possible to meet it. Requested 

infrastructures do not exist or are currently being developed. There is little or no information 

from the supervisory side. 

 Constant adjustments to customer advisory requirements are leading to delays in implementation 

(e.g. MA qualification, creation of ICS systems, adjusting distribution systems /technical 

settlement systems / requirement to create and keep documentation) 

 

5. Are there areas of EU financial services where the difference between forms of regulation (non-

binding Code of Conduct or Recommendation to Member States vs. legislative proposals) has 

affected your activities?  

We view the fact that the EU adopts Regulations that must be transposed equally in all member states 

as a logical consequence of endeavours to harmonise EU legislation in the financial services sector. And 

given that the Sparda banking group is also networked internationally with regard to its investment 

activities for its own account, we therefore welcome the application of EU Regulations as the better 

solution. In the past, German legislation has often been slanted heavily towards taking advantage of the 

many options in the implementation of EU Directives to make the national regulations more 

comprehensive / stricter than the EU Directive actually intended. This possibility is not given with EU 

Regulations. By adopting Regulations the EU reduces differences in national implementation and hence 

also the possibilities for regulatory arbitrage within the EU. Implementation in the form of a Regulation 

shortens the implementation period for the banks while at the same time producing a standardised set of 

rules. 

There is, however, a danger of this rule book becoming increasingly removed from the established 

national provisions and hence from their business model-specific characteristics because, generally 

speaking, Regulations are found to reduce the scope for factoring (national) features, such as 

Germany’s three-pillar banking system, into implementations. We are concerned that going forward it 

will be very difficult to reflect the business model of a traditional retail bank, on which the Sparda banks 

are essentially based, in a European regulatory structure, leaving regulation less well equipped to 

guarantee the proportionality so vital to the cooperative banking sector. All in all, the broad diversity 

and dynamics of regulation continue to pile pressure onto the banks. In all probability this trend will 

lead to a market shakeout in the banking sector as, firstly, individual banks are no longer able to meet 

the resources needed to implement the requirements or, secondly, the business model no longer appears 

profitable due to the regulatory restrictions. The possibility of adopting Regulations that impact directly 

at the national level confers a powerful instrument on the EU – which should therefore apply it with 

caution. Bypassing national parliaments should be the means of last resort.  

Directives, on the other hand, have the advantage that they better reflect the particularities of the 

respective national banking systems and are, as a rule, designed with a more practical slant. From a 

practical viewpoint they are easier for us, as a group of regional banks, to handle. But nations should be 



given sufficient time to transpose the Directives into national law. Whilst Directives have a longer 

processing time, it is frequently the case that this ample timeline is indeed necessary to ensure smooth 

implementation, because not all EU member states are at the same level of development or possess 

identical infrastructures (especially in technical and legal respects). Moreover, considerable differences 

still exist between national markets, notably the banking market in the banking sector. Germany, for 

instance, is characterised by a highly fragmented banking market, whereas the market in France is 

basically divided among four big banking groups. This is evident in the EMIR Regulation, for example: 

in the ‘Anglosphere’ the clearing and settlement of derivatives through clearing houses is much more 

common than here in Germany. Consequently, implementation of the Regulation there can be achieved 

far more swiftly and smoothly than in Germany. Basically, many sequencing procedures give rise to the 

problem that following a previous lengthy legislative procedure very little time remains until final 

implementation in the EU and for enactment of the German transposition laws. 

In recent years the number of instruments (e.g. administrative acts, executive orders, orders, 

announcements, communications, circulars etc.) has risen sharply. In addition, newly created regulatory 

and supervisory institutions (CEBS, EBA, ESMA) also implement proposed legislation alongside the 

national institutions already in operation (German Financial Supervisory Authority – BaFin, 

Bundesbank). This is driving up not only the sheer number of regulatory instruments that must be 

transposed by the banks, but also their frequency (with ever more instruments having to be transposed at 

ever shorter intervals). The work and costs involved for the individual banks, inter alia in monitoring the 

regulations, will continue to increase. Added to this is the time spent on bridging language barriers 

given that many initial versions are usually drafted in English only, and the difficulties in interpreting 

the technical terms. As a result, room for interpretation still exists even now, with no way of definitive 

clarification/ legally hard and fast transposition. For the smaller banks in particular this often gives rise 

to a mismatch between the extra input involved and the extra benefit gained from a risk perspective. 

6. How do you think the coherence of EU financial services legislation could be further improved? 

 Please comment in particular on the extent to which the following would help to improve the 

coherence of future EU financial services legislation (please give examples to support your answer 

where possible): 

a) a framework for legislative reviews or review clauses included in initial pieces of 

legislation which link to the reviews of other related legislation? 

b) a unified, legally binding code of financial services law? 

c) different arrangements within the EU institutions for the handling of legislative proposals 

(please specify)? 

We would like to see all EU institutions and the European Commission, as ‘guardian of the treaties’ and 

initiator of the large majority of regulatory processes, finding their way back to evidence-based 

regulation in which new legislation requires seriously considered, systematic proof that it is necessary 

and legislative proposals are reviewed within the framework of a systematic cost-benefit analysis to 

determine whether they achieve the regulatory purpose at commensurate costs. Regulation in the wake 

of the financial markets crisis does not pass this practical test, and the institutions lack the will to 

withdraw patently misguided measures. One illustration of this is the restriction on the variable 

component of compensation for a bank’s executives, which – although the Sparda banks will not be 

affected by this – is evidently politically motivated rather than actually contributing to greater stability 

on the financial markets.  

If, during consultations on a piece of proposed legislation, the European Council or the European 

Parliament adopt far-reaching amendments, these should also be assessed in the same way as the 

original proposal submitted by the European Commission. 



d) other suggestions?  

We have the impression that the all-purpose ‘universal bank’ engaged in cross-border activities is the 

organisational model of preference in regulation of the European banking sector. This is leading to 

overly complex rules for small and medium-sized banks that, moreover, are not appropriate to their risk 

situation. The Sparda banks are committed to the guiding principle “same risk – same rules”; but this 

must also work the other way round: “less risk – less regulation”. When drafting legislation it is 

therefore necessary, firstly, to consider the repercussions on banks of different sizes and, secondly, 

better to institutionalise the smaller banks’ voice in consultations and technical discussions than has 

been the case so far. This applies most particularly to the presence of active banking professionals on 

technical panels and at hearings, which are typically dominated by representatives from the big banks. 

The European Commission has in recent years pushed more urgently for the better involvement of 

consumers in the law-making process, and we would consider something similar necessary and useful 

for us small and midsized banks.  

 

7. What practical steps could be taken to better ensure coherence between delegated acts and technical 

standards and the underlying "Level 1" text? 

8. Which area or specific change would you identify as the highest priority for the 2014-2019 

mandate in terms of improving the coherence of EU legislation? 

9. Do you consider that the EU legislative process allows the active participation of all stakeholders in 

relation to financial services legislation?  What, if any, suggestions do you have for how 

stakeholder participation could be enhanced? 

10. Do you consider that EU legislators give the same degree of consideration to all business models in 

the EU financial sector? Please explain your answer and state any suggestions you have for 

ensuring appropriate consideration of different business models in the development of EU financial 

services legislation.  

 

Note on answering the questions 

Please clarify in your answers whether your example relates to financial services legislation in force, or to 

proposals still under consideration. For example, if you refer to MiFID as an example, please specify whether 

your point relates to Directive 2004/39/EC ("MiFID 1") and accompanying implementing measures, or to the 

MiFID 2 negotiations based on Commission proposals COM (2011) 652 and 656. 

 


