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Abstract:

This paper starts from the assumption that for a long time the mind-set that 
dominated European integration was utilitarian and paternalist, it relied overly on 
what has recently been called ‘output legitimacy’. The governing assumption was that 
the real benefits of integration would gradually evoke gratitude and confer legitimacy
among European citizens. However, uncertainty about the distribution of authority 
(and, therefore, the sources of legitimate power) creates the impression that, instead 
of extending a culture of ‘government by consent’ from the national to the European 
level, the process of European integration is unwittingly undermining liberal 
democracy in the nation states. The author makes a few institutional proposals to 
counter these problems. In particular, he argues that the emergence of a minimal 
constitutional sense and the creation of a European demos would be one and the 
same thing. Such a development would overcome the crisis of legitimacy that is the 
European Union’s deepest problem.
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What is the nature of the deepest problem facing the EU? It is a crisis of 
legitimacy, and NOT a democratic deficit.

Why not?  The two terms correspond to different things.  

A democratic deficit is endemic in every system of representative government.  
That is because of the volatility of public opinion, the incoherence of public 
opinion and the difficulties, both empirical and conceptual, of measuring public 
opinion.   Nor is that all.  Liberal democratic political systems are usually 
designed to ENSURE that there is democratic deficit, in the sense that they 
introduce devices to constrain the operation of the majority principle --- to 
prevent what Tocqueville called the ‘tyranny of the majority’.  These devices 
include checks and balances, bicameralism and, not least, a range of 
fundamental rights protected by judicial review.

For these reasons, a democratic deficit (which can, of course, exist to a 
greater or lesser extent) is a permanent characteristic of representative 
governments. 

A crisis of legitimacy is different.  It develops when there is no widely 
understood and accepted framework for public decision making.  That is the 
plight of Europe today.

This crisis of legitimacy in the European Union is an unintended consequence 
of the process of integration --- developing at the moment when transfers of 
power away from member states weaken that FRAGILE SENSE OF 
EMPOWERMENT created by citizenship at the national level, through the 
institutions of representative government.

People in the street are not naïve.   Although they have no clear 
understanding of the relationship between their national governments and the 
central institutions of the European Union, they are aware that important 
transfers of power have taken place --- and that much economic and social 
regulation now comes from Brussels rather than nation states.  That growing 
awareness defines this critical moment in Europe.    

There is another way of defining this critical moment.  It is the moment when 
the process of European integration ceases merely to be one that touches 
peoples’ interests, and begins to touch their identity as well --- their identity as 
citizens.  That is why, suddenly, empowerment is becoming an issue.       

We must always bear in mind how slow and difficult the process of creating a 
sense of empowerment in the nation-state has been --- and, indeed, how 
uneven the results have been in existing member-states.  We should 
therefore not be surprised if creating such a sense proves even more difficult 
in a political system developing on a continental scale.  It would be odd, even 
disturbing, if it were not so!
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In order to create even a fragile sense of empowerment, the nation states of 
Europe have learned, during the last century or more, that they have to satisfy 
at least three tests for a successful democratic political system.

1. It must be readily intelligible
2. It must be able to mobilize and shape opinion; that is, it must educate.
3. It must provide some public theatre; that is, it must entertain.

Can the European Union satisfy these tests today?  I suggest that, despite the 
recent increases of its powers, the failure of the European Parliament to 
acquire a real authority corresponding to its legal powers --- by which I mean 
a hold over opinion across Europe  --- provides the answer to my question. 

Why is it so important that the EU does eventually satisfy these tests?  Unless 
it does so, people in the member states will feel diminished as citizens.  
Membership of the EU will then be perceived by them as a zero sum game ---
that is, what IT gains, THEY lose.

Alas, there is quite a lot of evidence that such perception of the European 
Union --- as ‘remote’ and ‘bureaucratic’ --- has grown in recent years, not least 
among the young across Europe.  Opinions polls even reveal fairly 
widespread doubt about whether the European Union is a ‘good thing’.  It is a 
far cry from the heady optimism and idealism associated with integration in its 
early years.   

This ‘reaction’ to the European Union and the process of integration is 
sometimes described as a ‘nationalist’ reaction.  But while there doubtless are 
pockets of bleak chauvinism in Europe, I think that such a description is not 
really accurate.  What we are witnessing --- and it should be seen as a 
hopeful sign rather than a threat --- is a new concern with national identities 
and traditions springing, above all, from the wish to defend self-government.  

The wish to defend self-government should not be confused with an atavistic 
defence of national sovereignty.  Yet the media often conflate the two, a 
confusion that has done a disservice to European integration.  If we wish to 
think clearly, we must separate the cause of self-government, its promotion, 
from the mere defence of national sovereignty.

Today that is more than ever necessary.  For there is a widespread anxiety 
across Europe that the process of integration and transfers of powers from 
member states to Brussels may be taking place at the expense of self-
government --- that national parliaments may be compromising their 
legitimacy, without the European Parliament acquiring any.   In that sense, the 
anxiety draws attention to the possibility that a kind of mutual discrediting is 
taking place, at the expense of the citizen’s sense of empowerment --- that is, 
at the expense of liberal democracy, properly so-called. 

A weakening of this sense of empowerment is the major source of the crisis of 
legitimacy in Europe.  Uncertainty about the distribution of authority (and, 
therefore, the sources of legitimate power) can easily create the impression 
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that, instead of extending a culture of ‘government by consent’ from the 
national to the European level, the process of European integration is 
unwittingly undermining liberal democracy in the nation states.   

Has the European Union identified itself closely enough with cause of liberal 
democracy?  I think not.  And that has had a very important and very sad 
consequence.  The European Union has not been able to renew its founding 
idealism.

Let me explain.

The founding idealism --- preventing war in Europe through Franco-German 
reconciliation --- did not carry much implication about the role of citizenship in 
Europe.  It was consistent with an essentially technocratic approach to 
integration, with economic measures leading the way (something encouraged 
by the pariah status of Germany and a feeling that anything like federalism 
was premature.) The habit of subordinating political argument to economic 
argument took hold --- and the outcome of complex negotiations tended to be 
presented as a fait accompli, in the sense that the disagreements and 
arguments took place mostly behind closed doors.  Such habits --- reflecting 
what might be called civil service moeurs --- did little to arouse the interest of 
a wider public or educate them in the issues.   There simply was not enough 
public quarrelling, to arouse public interest, educate the public or, for that 
matter, entertain them.

If I were asked to summarize the mind-set that dominated European 
integration in its first decades, I would say that it was utilitarian and paternalist 
--- that it relied overly on what has recently been called ‘output legitimacy’.  
That is, the governing assumption was that the real benefits of integration 
would gradually evoke gratitude and confer legitimacy.

Alas, that didn’t happen.  Instead, the EU became the victim of its own 
success.  Two things especially account for this.  First, the young grew up 
taking much that the EU has achieved simply for granted.  How could it be 
otherwise?  The free movement of persons, goods and capital rapidly shaped 
their habits and attitudes.  At the same time preventing war in Europe could 
no longer bring into play what Abraham Lincoln called their ‘better angels’ ---
by which he meant their nobler motives.  They simply cannot imagine war 
between the member states.  Second, while taking so much for granted, 
people also became aware that increasing amounts of legislation and public 
policy came from the centre rather than from national governments --- yet at 
the same time national parties and national politics remained the lifeblood of 
citizenship.  (In some member states, a kind of tacit agreement between the 
centre-right and the centre-left to keep European issues off the partisan 
agenda may well have strengthened the feeling of disenfranchisement.) 

The intersection of these developments threatens to give the EU an anti-
democratic image.  Nor is that all.  The results of recent referenda in several 
countries have added to the risk.  The referendum is a device usually viewed 
with suspicion by those who believe in representative government.  Yet first 
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the French and Dutch, and now the Irish, have used the referendum 
apparently to defend representative government.  Has it not become a means 
of protesting against perceived failures of representation in the European 
Union?

The European Union cannot simply assume that its liberal democratic 
credentials are impeccable.  Indeed, today the risk is that, after meeting with 
several rejections in national referenda, the attempt to persevere with a 
revamped ‘constitutional’ treaty will reinforce an adverse image.  For example, 
when the Irish are reproached for ingratitude, after the many material benefits 
they have received from aid and integration into a larger market, such a 
reproach can easily be interpreted as a contempt for liberal democracy.

In any case, such an attitude betrays a failure to understand that markets do 
not create gratitude, whereas political systems --- at their best --- can do so.  

The reason for that is clear.  Liberal democracies are founded on the principle 
of equal fundamental rights, equal liberty.  The self-respect following from that 
principle gives citizens a moral foothold, in the form of self-government, that 
helps to compensate for the inequalities market freedoms and civil society 
create.  Inequalities of status, wealth and power are further offset by a factual 
condition generated by liberal democracy --- the prospect of social mobility.  In 
that way, both as a matter of right and of fact, liberal democracy is associated 
with individual empowerment. 

Yet, as we have seen, history testifies to how fragile that sense is.  It is only 
with great difficulty that European states have created the culture of self-
government that is now a central component of national identities.  It is the 
liberal democratic component of those identities, something that prevents 
them descending into mere tribalism.

In most European states a formal written or codified constitution provides a 
foundation for liberal democratic values.  Yet the United Kingdom is an 
exception --- an exception which throws peculiarly intense light on the difficulty 
of merging democratic political cultures created by different forms of the state, 
while translating liberal democratic values into a political system on a 
continental scale. 

In the United Kingdom, national identity and self-government are almost 
inseparable.  For, in the absence of written constitution, national identity is 
intimately joined to the sovereignty of parliament.  No doubt that is why, of all 
European countries, the United Kingdom has had the most difficulty adjusting 
to European integration, to the loss or ‘sharing’ of sovereignty.  Probably that 
is also why observers have so long assumed that any British referendum on
further integration in Europe would be difficult, if not almost impossible, to win.    

Should not a directly elected European Parliament serve to offset these 
perceived risks to the future of liberal democracy in Europe?  Clearly, it has 
not.  Instead, it is as if the existence of the Parliament has provided national 
political classes with an excuse to distance themselves from the European 
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project --- a distancing which goes a long way to explaining the weakening of 
citizens’ sense of empowerment and the crisis of legitimacy.

The result is that rather than being a solution to the problem of democracy in 
Europe, the European Parliament has become a part of the problem.  It has 
not succeeded in tapping the idealism that representative government at its 
best can give rise to.  Instead, there is an impression across Europe that the 
European Union is in danger of offering pseudo-democracy, remote 
bureaucratic government thinly disguised by a European Parliament.

That is why the European Union has been unable to replace its ‘founding 
idealism’ with a liberal democratic account of itself that brings into play those 
‘better angels’ of our nature, to which Abraham Lincoln referred.  

It is only liberal democracy --- closer involvement of citizens in its affairs ---
that can renew the idealism that the European Union has lost.  The campaign 
and election of Barack Obama to the American Presidency provides striking 
evidence of its powers of renewal and hope --- generating extraordinary 
involvement in the political process and, with it, a widespread sense of 
empowerment.  The intense competition between Obama and Hilary Clinton --
- at once stimulating and entertaining --- helped to revive American idealism.  
The primaries and the election campaign together have largely restored belief 
in the political system, its ability to regenerate a society that had lost its 
bearings.    

The contrast with the recent history of the European Union is, frankly, painful.  
For it is at risk of being perceived as discouraging popular involvement in its 
affairs --- thereby confirming suspicions that it has been and will remain an 
essentially elitist adventure.  Today the Union must, above all, avoid being 
seen to jeopardize the citizen’s sense of empowerment.  That is precisely 
what makes its attempts to circumvent the outcome of recent national 
referenda, by ‘saving’ much of the Constitutional Treaty, so fraught with peril.  
The peril is that an anti-democratic image of the European Union will be 
confirmed in the eyes of its citizens.

How can such cynicism be kept at bay?  How can liberal democracy become 
more firmly rooted in the affairs of the European Union?  These questions 
raise, I think, another.

IS THERE NOW OR CAN THERE EVER BE A EUROPEAN DEMOS?

It is not only Euro-sceptics who hold that there is no European demos.  That 
view is shared, with resignation, by many of the most enthusiastic supporters 
of European integration.  The arguments are familiar.  Europe is too diverse --
- linguistically, socially and politically --- for Europeans to acquire the shared 
identity implied by speaking of a ‘demos’.  The political cultures of Europe 
have been shaped by different forms of the state, with the result that these 
cultures embody different views about the relationship between the state and 
the market, about centralisation and local autonomy, and even about what 
rights should be deemed to be fundamental.  The conclusion that is usually 
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drawn is that these differences go so deep and are so intractable that the 
project of creating a truly popular shared public space across the European 
Union is utopian or foolish, probably both.  

If that conclusion is accepted, then it follows that European citizenship will 
remain a status conferred from above --- a bureaucratic fiat --- rather than a 
popular reality.  It is that conclusion that casts such doubt on the ability of the 
European Parliament ever to be able to mobilize and shape opinion across 
the Union --- to speak to European citizens properly so-called.

It would be absurd to deny the force of these arguments.  Yet there is another 
side to asking about the social preconditions for creating a successful 
democratic political system on a continental scale --- one that creates and 
sustains a meaningful sense of citizenship.  In my book, Democracy in 
Europe, I explored some of those preconditions by looking at the informal 
conditions that made possible the success of American federalism.  For two of 
those conditions --- linguistic unity and decentralization --- I found grounds for 
optimism about developments in Europe.  The spread of English as a shared 
second language and the recent devolution of powers to regions in states 
such as Spain, France and the United Kingdom suggested that Europe might 
well be able to match American conditions.   Over another precondition --- the 
dominant role of lawyers in the American political class as providing a 
foundation for the rule of law and a shield against undue centralization  --- the 
comparison is less reassuring.  Differences between the Roman law tradition 
and the Common Law tradition create different mind-sets in |Europe, which 
emerge in contrasting views about ‘authority’ and the sources of law.  Yet 
here too there are encouraging signs in jurisprudence, signs that the two 
traditions may gradually come together. 

The social precondition for a democratic political system on a continental 
scale that seemed to pose the most serious obstacle in Europe was moral 
belief --- in particular, attitudes toward the Christian inheritance of Europe. 
Differences between Protestant and Catholic Europe have by no means 
disappeared.  They survive in very different conceptions of --- as well as 
attitudes towards --- secularism.  The reaction in southern European countries 
to authoritarian Catholic traditions means that secularism there is closely 
associated with anti-clericalism.   This has made, and continues to make, it 
more difficult for Europeans to find a consensus around the moral intuitions 
generated by Christianity and, thereby, acquire the sense of a shared moral 
tradition.  Yet even here the impact of immigration in the last decade or two 
may gradually bring change in its wake.

Politically, the most striking difference between the problems facing the 
promoters of European integration and those facing the American Founding 
Fathers at Philadelphia is constitutional.  The Founding Fathers had an 
enormous advantage.  For there was present in Philadelphia what I have 
called ‘the ghost’ at the Convention.  That is, there was the memory of 
authority being shared between the London government and the colonies, 
colonies that had enjoyed great autonomy without claiming sovereignty.  That 
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memory helped to create a shared constitutional sense, which, in turn, paved 
the way for the formal divisions of authority in American federalism.  

Europe, alas, has no similar constitutional inheritance.  Earlier projects for 
European unification --- the projects of Charles V, Louis XIV, Napoleon and 
Hitler --- were essentially projects for empire, for forcible integration.  That 
history has left behind a prudent suspicion of anything resembling 
centralization in Europe.

The lack of an inherited constitutional sense --- and the difficulty of creating 
one --- is the central problem facing the European Union today.  For it the 
absence of such a sense that has created what at the outset I called ‘Europe’s 
crisis of legitimacy’.  Yet there is no doubt that, because of significant 
transfers of power away from the nation states, Europe has reached its 
constitutional ‘moment’.  Unfortunately, IT HAS SO FAR DRAWN THE 
WRONG CONCLUSIONS FROM THAT FACT.  By that I mean that it has 
tried to go too far too quickly --- by reaching an ambitous constitutional 
settlement for the Union.  Such a settlement is premature.

This is where the constitutional question rejoins the question about whether it 
is possible to create a European demos.  For, in fact, they are one and the 
same question.  It is only when the peoples of the European Union acquire at 
least a minimal constitutional sense --- a basic understanding about how 
authority is distributed within the Union --- that a European demos can 
emerge.  Indeed, such a shared constitutional sense would mark the birth of a 
European demos.   

The identity of the two questions --- that is, the constitutional question and the 
question of creating a demos --- is revealed by the similarity of the objections 
raised to each.

The objections raised in each case are essentially twofold.  

First, it (creating a constitutional sense or a demos) is not necessary for 
European integration.  Second, it is not possible.

The first objection is made by those who see the process of European 
integation as sui generis, in that it is essentially technocratic and elite-driven.  
In their view, introducing questions of citizenship and constitutionalism muddy 
the waters --- by introducing issues from an anachronistic political discourse 
and drawing attention away from the originality of the European project.  The 
forms of cooperation that drive the European Union forward leave behind the 
old nation-state model and will ultimately endow the Union with ‘output 
legitimacy’. 

The second objection comes from those who believe that even if creating a 
constitutional sense or demos is desirable, it cannot realistically be done.  
Theirs are the arguments we have just encountered above --- viz., that the 
European Union is too diverse, its societies and political cultures too different 
to make such an outcome feasible.
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I think we should reject both of these objections.  First, attempting to create a 
demos or constitutional sense is necessary because the transfers of power 
from nation states has created a widespread anxiety about liberal democracy 
in Europe --- about a weakening of the sense of citizens’ empowerment in the 
nation states.  The technocratic view was plausible in the earlier stages of 
European integration, but transfers of power have led to a crucial ‘moment’ 
when the specific gravity of the Union changed --- raising fears about 
centralisation and the future of citizenship.  Those fears must now be 
addressed.

Second, the recent referenda results may establish that an ambitious  
constitutional ‘settlement’ is premature, but they do not discredit the idea that 
Europe must now enter a longer term ‘constitutionalising’ process.  The goal 
of that process should be the creation of a MINIMAL CONSTITUTIONAL 
SENSE across the Union, in order to create conditions that can underpin 
citizens’ empowerment.  And to those who continue to be sceptical about the 
possibility of doing this, there is an answer.  

We can only find out by trying.

When I make the case for trying to create a minimal constitutional sense 
across the European Union, I mean minimal.  The enlargement of the Union in 
recent years makes anything more ambitious unlikely to succeed, at least for 
the moment.  The range of social conditions and cultural attitudes that must 
be bridged by a constitutional sense is now far greater than when Europe was 
a Europe of Six.

So, where to begin?  I suggest that there are three possible areas for shared 
understanding, which would amount to the emergence of a constitutional 
sense.

The first is the easiest, and the one already nearly achieved.  That is a formal 
right of exit from the Union.  Such a right is important because it establishes 
that the European Union is a voluntary association of states.  It immediately 
distances the European Union from American federalism in its present form 
because, since the outcome of the Civil War, Americans states are denied the 
right to secede from the Union.  (Yet there is a tension or ambiguity within 
Europe too, between recognising such a right of exit from the Union and 
uncertainty about conditions for withdrawal from the Euro, for those member 
states that have adopted the single currency.)

The second area is more problematic. That is the charter of fundamental 
rights.  The problem here is a temptation (to which the European Union at 
times succumbs) to inflate the language of rights --- turning many public policy 
objectives, which may or may not be desirable, into the language of rights.  
This is counter-productive --- and that for two reasons.  First, it confuses 
justice and utility, by blurring the distinction between rights and wants or 
desires.  If so many wants become ‘rights’, then rights may become mere 
‘wants’.  But that is a slide in meaning which subverts the idea of a 
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fundamental right.  It weakens the hold of the idea.  Secondly, historical 
examples strongly suggest that in order to found a rights-based political 
culture --- that is, a liberal democratic culture --- a relatively short charter of 
rights is far more likely to succeed than one that is overly long.  If fundamental 
rights are to be imprinted on the popular mind, they should not be too 
numerous.

The third area is perhaps the most contentious.  It involves the need to shape 
public understanding that in a political system on a continental scale --- an 
association in which many states ‘share’ their sovereignty, without renouncing 
it --- there is necessarily a trade-off between two principles:  the formal 
equality of member states and a population principle, the majority principle.  It 
is no accident that federal systems nearly always involve bicameralism --- for 
it is a way of representing these different principles, and the trade-offs they 
make necessary, by lodging them in different ‘houses’ of the central 
legislature.  An upper house, in which membership is based on the formal 
equality of member states, can act to constrain the majority principle, which is 
represented by a membership of the ‘lower’ house based on population.  A 
different basis of membership  and different roles for the two houses is 
relatively easy to understand --- and would bring home to the public how 
trade-offs between the two principles underpinning the European Union take 
place.  It can invade the public mind, leading it to accept outcomes that may 
offend the majority principle.  (There is certainly more prospect of that than 
when the two principles are submerged in a single voting procedure.)

The usual objection to formal bicameralism in Brussels is that the European 
Union already has bicameralism in the form of the Council of Ministers, 
representing member states.  But I do not think that objection stands up to 
close scrutiny.  Apart from the secrecy of its proceedings, the Council 
represents national executives, not national legislatures.  It does not connect 
Brussels with national political classes in the fashion that has now become 
urgent.  

The second reason bicameralism could make a major contribution --- almost 
more important than the first --- is that it is the most likely way in which the 
chief structural weakness of the European Union in its present form might be 
overcome.  For the existence of a directly elected European Parliament has 
had an important unintended consequence --- the distancing of national 
political classes from the European project.  That distancing has broken the 
link between national electorates and European affairs, because national 
political classes remain the principal means by which national democracies 
and opinion are instructed and express themselves.

The breaking of that link has undermined citizens’ sense of empowerment 
and, perhaps more than anything else, lies behind the crisis of legitimacy.  

So my view remains that a European Senate, indirectly elected from national 
legislatures and composed of leading members of national political classes 
(who should retain their national roles) is the most promising way of bringing 
national legislators into European affairs.  It would create a bridge that does
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not exist at present.  Such a Senate need only meet for part of the year, and 
should have a limited agenda --- concentrated on the principle of subsidiarity 
and reviewing existing programmes and legislation in its light.  

The Senate might form the nucleus of a political class that is both national and 
European, bringing to national legislatures a knowledge of European affairs 
that presently eludes them.  In that way a Senate might even become a kind 
of permanent constitutional convention for Europe --- contributing to the 
formation of that minimal constitutional sense which the Union desperately 
needs.

The emergence of a minimal constitutional sense and the creation of a 
European demos are one and the same thing.  Such a development would 
overcome the crisis of legitimacy that is the European Union’s deepest 
problem.
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