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AMERICAN EXPRESS POSITION PAPER 
 
As a global payments network, and a truly pan-European payment institution that acquires 
merchants and issues cards across all E.U. member states, American Express is uniquely 
positioned to comment on the draft Interchange Fees (IF) Regulation and revised Payment 
Services Directive (PSD). 
 
Above all, American Express wants to help ensure that E.U. policies encourage more vigorous 
competition and prevent further entrenchment of the dominant inter-bank networks. If the E.U. 
wants a truly competitive payments sector, it should focus its proposed legislation on addressing 
the competition issues posed by the dominant inter-bank networks and work to facilitate credible 
competition from smaller players that do not operate on the basis of inter-bank arrangements, and 
do not have market power.  
 
There are numerous aspects of the regulatory proposals that would significantly undermine 
competition and work to the detriment of consumers and merchants, if they are applied equally to 
smaller, non-bank networks, including “three-party” schemes (even in cases where these networks 
extend their reach through licensing partnerships)1.  This outcome would run directly counter to the 
E.U.’s policy objectives and stand in stark contrast to existing legal and regulatory precedent. 
 
Examples of concerns with the proposals 
 
1. Interchange fee caps 

 
Although the proposed IF Regulation makes clear that caps on interchange fees do not apply to 
three-party schemes, there are a number of areas in the draft regulation, as well as in the 
accompanying documents, where three-party schemes using partners to issue and/or acquire 
transactions (as is the case with American Express’s licensing business), could be caught. 
 
If our licensing business were caught within the scope of the pricing caps, this would dramatically 
undermine the economic viability of those partnerships and, with it, the ability of smaller, non-bank 
networks such as ours to act as a counterweight to the dominant, inter-bank schemes.   
 
American Express does not have interchange fees (i.e., there are no fees agreed or due between 
issuing and acquiring institutions). The licensing arrangements with our partners do not make us 
an inter-bank network, and they do not give rise to any of the competition concerns that have 
plagued Visa, MasterCard and some local inter-bank networks. Critically, unlike the inter-bank 
networks, at American Express: 
 
 there are no links, undertakings or any fees agreed or paid between partners; 
 there is no collective decision-making on fees or network rules; 
 there is no interchange, whether multilateral, bilateral, implicit or otherwise; 
 there is no partner involvement in deciding who may qualify for an American Express license; 
 no partner plays any role in American Express governance or decision-making; 
 no equity interests are reserved for partners; 
 the partner’s sole issuing and/or acquiring relationship for the American Express network is 

with American Express; 
 all partner licensing arrangements are bilaterally, individually and confidentially negotiated, 

including all financial terms; 

                                                           
1 Within the E.U., the significant majority of American Express card volume is on cards issued and/or with merchants 

acquired directly by American Express.  To maintain market relevance in the face of competition from the dominant four-
party networks, American Express also licenses a small number of carefully selected partners to issue cards and/or act 
as merchant acquirers on the American Express network. In Europe, we work with 27 partners, versus for instance the 
4,500 member banks of Visa Europe.  All partner arrangements are negotiated and managed strictly between American 
Express and each partner, to the exclusion of any other partners. 
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 American Express’s licensing partners number in the tens, not the thousands; 
 American Express has no market power; 
 American Express is not a “must have” and remains a genuine choice for cardholders and 

merchants; 
 American Express focuses its competitive efforts on maintaining a differentiated, premium 

network that delivers enhanced value to cardholders and merchants; 
 American Express has not been subject to the antitrust investigations pursued by competition 

authorities across the E.U. 
 
American Express has never been the subject of any of the multiple E.U. and member state 
antitrust investigations that have focused on the market power and collective pricing practices of 
the inter-bank schemes.  In short, smaller, non-bank schemes such as American Express simply 
do not present the concerns that have given rise to these investigations in the first place.  
 
Regulation should not be forced on players to whom these competition concerns do not apply.  
There is no justification for placing limits on the flexibility of smaller schemes to negotiate pricing 
with their licensing partners.  Any such attempt would be completely disproportionate and eliminate 
an important point of differentiation that smaller, non-bank schemes can offer their partners and, in 
turn, end customers. It would dramatically undermine the economic viability of those partnerships 
and, with it, the ability of smaller, non-bank networks to act as a counterweight to the dominant, 
inter-bank schemes. 
 
We therefore urge policymakers to make clear that three-party schemes with licensees are not 
within the scope of the pricing caps in the IF Regulation. 

 
2. Surcharging 

 
Surcharging is an inherently unfriendly consumer experience.  As well as forcing consumers to 
“pay for paying”’, it also serves to mislead them on the true price of goods and services. 

 
The current proposals would ban surcharging for more than 95% of all card payments in the E.U., 
leaving only a small minority subject to surcharges.  In particular, the proposals would, perversely, 
penalise consumers who use cards issued by smaller, “three-party” networks such as American 
Express, as only these cards would be subject to surcharges. As well as leading to greater 
confusion and frustration for consumers, this would also lead to a particularly counter-productive 
outcome: it would handicap “three-party” networks from acting as effective counterweights to the 
dominant, “four-party” networks – the net result being more business for Visa and MasterCard. 
 
Operationally, selective surcharging would in particular be cumbersome for merchants and their 
customers to implement and understand. Merchants’ employees would have great difficulty, for 
example, differentiating between price-regulated and price-unregulated card transactions. For 
consumers there would be a complete lack of transparency as to whether their cards would be 
discriminated against through an additional charge, as well as inconvenience, embarrassment, and 
other negative consequences and reactions.  Such a scenario is fraught with potential for 
confusion, at best, or abuse, at worst. 

Like so many other issues covered in the draft proposals, the notion of giving merchants the right 
to surcharge grew out of antitrust concerns related to the fact that merchants typically have no 
choice but to accept inter-bank network cards such as Visa and MasterCard and the interchange 
fees that accompany them. These are not concerns that apply to smaller, non-bank networks such 
as American Express, and therefore we see no justification to permit surcharging only on card 
transactions where fees are not price regulated (namely, cards issued by “three-party” networks). 
 
We urge policymakers not to discriminate against smaller players and to take a pro-consumer 
stance by banning surcharging altogether. 


