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Goal of these remarks

= Assessing the balance of rights and
obligations between consumers and
economic operators under the proposal for a
Regulation on consumer product safety, in
comparison with the GPSD currently in
force.



Assessment is made with regard to :

A. The scope of application
B. The general safety requirement and the

definition of a « safe » product
C. The accessory obligations of the

economic operators
D. The relationship with other EU product-

safety legislation or application of the
complementarity rule



A. Scope of application

1) Which products are covered ? (Ratione
materiae)

- The scope of application ratione materiae of the
proposal is quite similar to the one of the gpsd.

- Clarification related to the products “ to which
consumers are exposed in the context of a
service provided to them”. (art. 1c)
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A. Scope of application

2) Which economic operators  are concerned ?
(Ratione personae)
 as a whole, the changes brought by the proposal

regarding the scope of application ratione
personae are positive and contribute to improve
legal certainty

 It enables each economic operator to know
exactly what status it will have and what role he
will have to play in the system.
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B. General safety requirement
Similar formulation of the requirement as in the

gpsd
- = “any product which, under normal or reasonably foreseeable

conditions of use,(…)  does not present any risk or only the
minimum’ risks considered as acceptable and consistent with a
high level of protection of health and safety of persons”.

HOWEVER:
Definition of the concept of  “safe product” is
narrower.
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B. General safety requirement
- The different elements to take into account for the

assessment of the safety character of the product:

- characteristics of the product,
- effect on other products;
- presentation of the product,
- and categories of consumers at serious risk

are  not anymore integrated in the definition of a safe
product
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B. General safety requirement

- and have to be considered only in case of absence of
Union harmonisation legislation, European standards
or national health and safety requirements (art. 3.1).
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C. Accessory obligations imposed
upon economic operators

A reminder:
a) Obligation of information on the inherent risks
b) Obligation of follow up
c) Obligation to take action in case of risk
d) Obligation of collaboration
e) Obligation to inform the market surveillance authorities
and the economic operators upstream and downstream
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C. Accessory obligations imposed
upon economic operators

 These five categories of obligations remain mainly
unchanged in the proposal.

 The obligations related to the follow up of products
are reinforced
More constraining and more detailed obligations
Technical documentation
Traceability system for some products
Indication of origin = actual benefit for consumers ?
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C. Accessory obligations imposed
upon economic operators

 No mention of warning of consumers in case
of risk
 Limited duty to collaborate except for
authorized representative (art.9)
 Exceptions admitted to the obligation to
inform the competent authorities (art.13)
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D. Relationship with other  EU product-safety
legislation (complementarity rule).

Present situation:

 Over the last decades a substantial corpus of European
legislation has been adopted in order to secure free
movement of goods in the single market (new approach / old
approach)

 A significant part of this legislation concerns safety aspects
of products. Ex: Motor vehicles, cosmetics, toys, electrical
products, personal protective equipment, medical devices,…



D. Relationship with other  EU product-safety
legislation (complementarity rule).

Main objective of the gpsd is to supplement the
existing specific legislation with regard to
product safety
 in the case of products or sectors of products not

covered or excluded by such legislation,
 by filling in the gaps of the existing sectorial texts.

= SAFETY NET
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GPSD 2001/95 (art.1.2)
 If there is no vertical

Community act
applicable, the directive
does apply.

 If, within a vertical
Community act, there are
some specific  safety
requirements, the
directive shall apply only
to the aspects or risks
not covered by these
requirements

(Art. 2.a)

Proposal (art.2.4)
 List of exclusions

(medicinal products,
food, feed, materials in
contact, gmo,...)

 Shall not apply (Chapter
II to IV) to products
subject to requirements
designed to protect
human health and safety
laid down in Union
harmonisation legislation



D. Relationship with other  EU product-safety
legislation (complementarity rule).

= as far as the obligations imposed upon the economic
operators are concerned (Chapter II), the proposal does
not aim anymore to supplement the existing specific
legislation with regard to product safety. It applies in
the case of products or sectors of products not covered
by specific legislation

- Contradiction with Explanatory memorandum (p.4)
and Whereas no 7 and 8 ?



In practice, according to the GPSD system, in order to
reach as much legal certainty as possible, the economic
operators have interest to apply the safety criteria
deriving from both the vertical legislations and the
general product safety directive.

BUT With the system foreseen by the proposal, except for
the general product safety requirement (and indication
of origin), the economic operators will have to apply
only the dispositions provided for by the sectorial
directives, even if those are less protective for
consumers
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Conclusion: assessment of the benefits for
high level of consumer protection

(Art. 2.a)

PROP. COMMENT

Scope of  application ratione materiae
(def. of  product)

+ Products included in services are
covered even in case of  passive role of
consumers (however, confusion
remains)

Scope of  application ratione
personae

+ More clear

General product safety requirement - Same def. of  a safe product but
elements to take into account only in
case of  absence of  EU legislations,
standards or national dispositions
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Conclusion: assessment of the benefits for
high level of consumer protection

(Art. 2.a)

PROP. COMMENT

Accessory obligations imposed upon
the manufacturers/importers

- Obligation to inform consumers
about the inherent risks

- Obligation of  follow up

- Obligation of  adopting corrective
action in case of  risk (withdrawal,
recall,…)

- Obligation of  cooperation

- Obligation to inform
administrative authorities

=

+

-

-

=

Technical documentation + indication
of origin (added value for consumers
remains controversial) + traceability
systems

No mention of  warning of consumers

Does not exist in the proposal but this
provides for the obligation to identify
the suppliers upstream and downstream

But exceptions apply
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Conclusion: assessment of the benefits for the
consumer protection

(Art. 2.a)

PROP. COMMENT

Accessory obligations imposed upon
the distributors

- Obligation to act with due care
- Obligation to pass on information
- Obligation to keep and provide

the documentation necessary for
tracing the origin of  products

- Obligation to cooperate with
competent authorities to avoid
the risks.

- Ensure that storage and transport
conditions do not jeopardise the
compliance

=
=
=

-

+

Does not exist in the proposal, but this
provides for the obligation to identify
the suppliers upstream and downstream.
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Conclusion: assessment of the benefits for
high level of consumer protection

(Art. 2.a)

PROP. COMMENT

Complementarity - No safety net anymore ?
Probl. of clarity (Contradiction between
art. 2.4. and explanatory memorandum
and whereas 7 and 8 ?)
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Conclusion: assessment of the benefits for
high level of consumer protection

 GPSD was functioning satisfactorily, but traceability had to be
improved (EC Report  on the applicability of the gpsd, 2009)

 Some member States have actually included in their national
legislation several of the  new obligations provided by the
Proposal.

 New requirements on traceability should not have a major
impact on the practice of economic operators

 For consumers, no real added-value. On the contrary,
potential drawbacks.


