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As a rule construction products are only intermediate products for the construction of a building. 
Subsequently, there are numerous necessities for specific provisions which are considering the 
placing on the market and the use of the products as well as the basic works requirements for 
the building as the final product. 
 
The “Position of the Council at first reading with a view to the adoption of a REGULATION OF 
THE EUROPEAN PARLIAMENT AND OF THE COUNCIL laying down harmonised conditions 
for the marketing of construction products (Doc. Nr. 10753/3/10 REV 3)” 
adopted by the Council introduces some amendments compared to the initial proposal of the 
Commission (KOM(2008) 311 final), not least by inclusion of a relevant number of amendments 
from the 1st Reading in the European Parliament of 23.04.2009.  
Relevant improvements have been made in the context of preserving 
 
• the suitability of products to guarantee public safety of the buildings they are used for,  
• fair competition rules and  
• the responsibility of the Member States for the use of construction products.  
 
However, some relevant deficits are still not overcome. These are located mainly in the 
following areas: 
 

• Extent and content of the declaration of performance as basis for CE marking (Articles 3 
to 6) 

• Derogations from drawing up a declaration of performance (Article 5) in connection with 
the Simplified Procedures (Articles 36, 37 and 38) 

• Elaboration and adoption of European Assessment Documents (Article 19, Annex II) and 
of European Technical Assessments (Article 26) as well as the Organisation of 
Technical Assessment Bodies (Article 31). 

 
In the following, the main critical items are described and amendments proposed. 
The focus is thereby put to the aspects of meeting the Basic Requirements according to Annex 
I, fair competition, the maintenance of the European innovation strength, the simplification of 
rules and thus reduction of administrative and testing burdens without endangering the 
credibility and consistency of the system, the product safety und the safety of works, the 
protection of users and consumers and the European harmonisation as a result of the 
foreseen regulation.  
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1. Basic requirements for construction works and essential characteristics of 
construction products (Articles 3 to 6) 
 
The Commission’s approach to the Council’s position in Doc. 10753/3/10 REV 3 of 13.09.2010 
presented in the Communication COM(2010) 500 final does not present a solution to the 
problems still inherent in the current Council position. 
 
First, it is welcomed that the Commission stated that the objectives of the CPD do still prevail 
and should be achieved also by means of the new regulation. That means that simplification 
cannot be achieved without respecting the main objectives of the CPD, i.e. ensuring the free 
circulation of construction products in the Common Market and their contribution to the safety 
of works by means of meeting all relevant Basic Works Requirements (BWRs). That does not 
mean that the member states are not responsible for the safety of works any more, but the 
member states must be enabled to keep their safety levels. This is only possible if all essential 
characteristics and their performances are declared in order to provide full information for the 
user of the products according to the relevant technical specifications. The real way to 
simplification should be the application of the NPD-rule (“no performance determined”) within 
the respective specification based on the respective mandate given by the Commission. 
 
Not only expressing “the performance of the product in an accurate and reliable way” is crucial 
for the safety of works, for the workers building the works and for the later users of the works. 
Also the ability to use/apply the product in a safe and correct way must be an indispensable aim 
of the regulation. The safe application of the product is not possible without full information for 
the relevant market participants on the user side (consultants, designers, workers, owners). As 
a consequence, only a safe and correct application of products is leading to safe works. Thus, 
the safety aim of the CPD and the CPR can only be achieved by providing full information for all 
participants in the construction process. 
 
Apart from the unsolved safety problem, the Commission’s road to simplification should not 
mean simplification for only one group in the European economy – i.e. some of the product 
manufacturers - at the expense of complicating things for most of the other groups – 
manufacturers of innovative products, consultants, designers, workers, owners. This would 
signify not only a distortion of competition but also contain a severe problem of equal treatment 
of all market participants. Actually, the Commission’s proposal and the Council’s position do not 
foresee a simplification for holders of a European Technical Assessment (ETA), since ETA 
holders have to declare all essential product characteristics whereas manufacturers of 
standardised products could reduce their Declaration of Performance to only one essential 
characteristic. 
Moreover, the Commission’s proposal and the Council’s position would also privilege some of 
the 65000 product manufacturers in Europe against 2.7 Million contractors and designers 
in Europe, the vast majority of them SMEs and micro-enterprises. 
 
Secondly, the Commission stating that the Articles 3-6 of the Council’s position “could impose 
unnecessary administrative and testing burdens on enterprises” is not only unfounded. The 
opposite is true: Both, the Commission’s proposal and the Council’s position would increase the 
administrative burdens on the member states whose administrations will face an enormous 
increase of product checks in the context of market surveillance if the Declaration of 
Performance will not contain the full information described above. As a consequence, again one 
group in the European economy – the manufacturers – are privileged against another part of the 
society and economy – the European taxpayers. 
 
Therefore, some important amendments to the Council’s position are suggested, 
allowing the European Parliament to improve the draft regulation: 
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Products must allow for structures to meet the basic requirements for construction works 
according to Annex I. 
Therefore, for a given construction product, all relevant characteristics as well as the 
performance values for these characteristics have to be given, depending on the intended use 
and the legal provisions at the construction site. Because the national requirements for use are 
different, performance values have to be classified in a way that enables the end user to select 
products according to the specific local requirements.  
A manufacturer should not be allowed to issue a Declaration of Performance for product 
characteristics according to his own choice and nevertheless use the CE mark for this product, 
as defined in Art. 6, paragraph 3c.  
 
In the common market for construction products, which is intended or already existing, products 
may, related to their characteristics, differ by the requirements for use at the construction 
site (Art. 6, paragraph 3e), but not by the place where they are placed on the market, Usually, 
construction products are not manufactured and placed on the market where they are finally 
used. In most cases the manufacturer can not control, in which countries his products are sold 
and later used. 
 
The essential characteristics and performances of products, which are based on the same 
specification and are used at the same building site, must have equal characteristics, even if 
they stem from different manufacturers. If not, this would lead to distortions of competition and 
even safety risks, because the products used seem to be identical, but are technically different.  
Therefore it must not be upon choice of the manufacturer, for which characteristics he uses the 
option “no performance determined” (see Art. 6, paragraph 3f).  
Moreover, such products can also not be judged reliably by the market surveillance (Art. 56). 
 
Paragraphs 3c, 3e and 3f of Article 6 have to be amended accordingly. 
 



 4

2. European Technical Assessments – important “second route” (Articles 19, 26, 31 and 
Annex II) 
 
The procedure of Technical Assessment has an inestimable value for innovative European 
manufacturers of construction products. In practice, Technical Assessments are considered as 
equivalent to standards as alternative route to CE marking. They are also a necessary basis 
for competent standardisation in future. In any case, the procedure of Technical Assessment 
should be maintained as important way of market access of specialised manufacturers in the 
world wide competition.  
Without any question, ways have to be found, to simplify today’s assessment procedure and to 
make it more effective. This instrument is only valuable for the industry, if it comes to high 
quality results as fast as possible. One basic prerequisite for this is a sufficient involvement of 
the manufacturers into the procedure. This has been already practiced successfully during the 
elaboration of European Technical Approval Guidelines under the present Construction 
Products Directive. 
 
Because of the new kind of requirements, the Organisation of TABs (Article 31, paragraph 1) 
should define in European Assessment Documents (EADs) the generally applicable rules for 
the factory production control and the rules for the applicable system for the assessment and 
verification of constancy of performance. 
In the medium term, EADs have to be adapted to the technical progress and have to be 
reduced by number and extent for reasons of economy and the easier and faster adoption of 
Technical Assessments. 
 
Article 19 has to be amended accordingly. 
 
The validity period of a European Technical Assessment should be limited to 5 years. ETAs are 
technical rules for new construction products, which are not yet commonly used and practically 
proved and could therefore not be standardised yet. Therefore an adaptation to the current state 
of technical knowledge after a reasonable time is necessary in the interest of public safety.  
 
Article 26 has to be amended accordingly. 
 
Since EADs/ETAs are technical rules for novel construction products, technical working groups 
have to be established for their elaboration. In these working groups, manufacturers have to be 
represented adequately, to give sufficient focus on practical aspects. In the past, this 
cooperative work between construction surveillance, science, industry and consultants enabled 
the inclusion of all available knowledge into the process of development of European Technical 
Approval Guidelines (ETAGs, now: EADs). This principle has been proved also during the 
development of standards and should not be left without compulsory reason.  
 
In Article 31 should be amended accordingly. 
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3. Derogations and Simplifications 
 
Simplifications are strongly needed – however, they must not endanger the safety of workers 
building the works and the end users of the works as well as the consistency of the system nor 
should they lead to a distortion of competition in the European Single Market. 
 
The proposed derogations in Article 5 allow manufacturers to refrain from drawing up a 
declaration of performance for a construction product individually manufactured or custom made 
in a non-series process in response to a specific order, and installed in a single identified 
construction work based on a harmonised standard and incorporate it into the construction 
works. The derogations are applicable as well if the construction product is manufactured and 
incorporated on the construction site, or in a non-industrial process for adequately renovating 
construction works. 
These derogations reduce burdens especially for micro-enterprises significantly. They are as 
well in line with the day-to-day practice, and experience shows that they would not lead to 
higher safety risks or distortions of competition.  
The same is true for the proposal for simplification according to Article 36, if a reliable 
evaluation of construction products can be verified without new or additional tests based on the 
experience with equivalent products. 
 
Therefore it is proposed to limit the procedure according to Article 36 to products which are 
manufactured and placed on the market according to a harmonised standard. For safety 
reasons, for innovative construction products the procedure may not be used.  
 
 
Articles 37 and 38, regulating the use of simplified procedures by micro-enterprises and other 
simplified procedures for general application should be deleted completely, because their scope 
is already covered by Article 5. According to Article 5, construction products need not a 
declaration of performance. As a consequence, the micro-enterprises could make use of the 
derogations of Article 5 and would not be burdened by the complicated rules of CE-marking at 
all, which would mean much less administrative bureaucracy for them. 
 
Additional simplified procedures as foreseen in Article 37, create advantages for a single group 
of manufacturers only and thus mean serious system discontinuities without any justifiable 
reason. 
Products covered by this procedure are not at all in accordance with products according to 
Articles 3-6.  
 
This would lead to  
• distortions of competition,  
• problems for end users, who cannot clearly identify and evaluate the product and its 

perfomance which will generate safety problems 
• possibly unsafe construction works and  
• severe problems for the market surveillance.  
 
The regulation of Article 38 is technically also completely covered by Article 5, with the 
difference, that products according to Article 5 do not need a declaration of performance and 
therefore may not be CE marked. The special and justified aim of this regulation, which seems 
to be aiming at craftsmen as manufacturers, is counterproductive to the usual practice and 
would overburden the manufacturers because of bureaucratic and technical requirements 
they are not familiar with, and they would increase their costs significantly. 
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4. European harmonised design rules for the evaluation of the Basic Requirements 
according to Annex I  
 
It is proposed to create harmonised European proof and application (design) rules – 
“Eurocodes” - preferably for all basic requirements according to Annex I and to enable their 
use in the framework of the CPR. This is especially necessary for the new Basic Requirement 7, 
for which harmonised application rules from CEN/TC 350 will be available soon, based on a 
mandate of the Commission. 
This would clear the way for further steps towards a harmonisation of the construction 
sector. A complete and consistent system of technical rules for the European and global market 
could be a significant advantage in competition for European manufacturers and enterprises 
providing services. 
Above all, this would be very important, because a relevant number of characteristics and 
performances of construction products can be evaluated only on the basis of these design 
rules.  
E.g. the harmonised standards for the evaluation of the load-bearing capacity - as the most 
relevant product characteristic - concerning readymade concrete elements refer to the 
calculation methods of Eurocode 2.  
Simplified evaluation rules are also needed for the type calculation of products according to 
Annex V.  
 
Because of the lack of a complete set of European application rules, such product 
performances have to be derived until today from national application rules. This means for the 
manufacturers, which serve several or all national markets in the EU, to take into account a 
large number of different national parameters for the manufacturing of their products. 
 
The Commission proposal as well as the position of the Council, which do not support this 
harmonisation, bear the risk of a de-harmonisation in the future. On the basis of the 
Commission’s and the Coucil’s approach, in the future the member states will also be forced to 
maintain their existing national (an therefore not harmonised) design rules for construction 
works or even to create new rules. As a consequence, in each member state a huge number of 
different national adaptation rules are necessary for the use of construction products, 
because these products have been placed on the market based on harmonised specifications, 
which are usually not compatible to the nationally different design rules for works. It is clear, that 
this would miss the intention of a European harmonisation of the sector or even turn it into its 
opposite. The achieved harmonisation success of the last 20 years will be lost. 
 
With the Eurocodes for the basic requirements 1, 2 and 4, such rules are available already 
today. Their use is required in the Commission Recommendation of 11.12.20031. Now the next 
step should be made by including the political aim of harmonisation into the current legislative 
process. This would reduce the risk that new technical barriers to trade are developed at the 
level of the application of construction products. The adoption of the current proposal for 
the regulation without change would also run contrary to the intended aim of the Commission in 
its programme for the Lead Market Initiative2. 
 

                                                 
1 COMMISSION RECOMMENDATION of 11 December 2003 on the implementation and use of Eurocodes for construction works 
and structural construction products (2003/887/EG), Official Journal of the European Union L 332/62 19.12.2003 
2 BT/WG 206: „CEN contribution to the EC lead market initiative on sustainable construction“ – CEN/TC 250 Doc. N 813 and 
CEN/BT WG 206 N 62. 
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