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Since 2000, the Court of Justice has handed down 26 judgments directly or indirectly relating 
to concession contracts. Several aspects and characteristics of this type of contract have been 
touched upon by the Court, the main one being how ‘concessions’ are defined. Some aspects 
with which a contracting authority is faced in deciding to award a concession, such as the 
award procedure and judicial safeguards, have either not been dealt with at all or have been 
dealt with in a manner that was manifestly inadequate.

After 12 years it is clear that fundamental ambiguities and uncertainties concerning the award 
of concession contracts persist and have serious repercussions not only for the guarantee of 
freedom to provide services in the form of concessions and the completion of the Single 
Market in this area, but also concerning the effectiveness of the provisions of the Public 
Procurement Directives (award of public contracts as concessions).

In this connection it is worth recalling the Court’s finding that the principle of legal certainty 
requires, inter alia, that rules , should be clear and precise and their application predictable 
particularly where they potentially involve negative consequences for individuals and 
businesses (see, in judgment in case C-17/03, ground 80).

There are currently ambiguities and uncertainties on the following points:

1. Definition of concessions: degree of operating risk, relevant types of risk, other 
subsidiary criteria relating to the definition; 
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2. Extension to concessions of certain exemptions applicable to public procurement 
contracts;

3. Proper degree of advertising of the contract;

4. Tendering procedure: need for a tendering procedure and its content;

5. Duration of the concession;

6. Amendment of concessions;

7. Legal safeguards for tenderers who have suffered damage.

The proposal for a directive on the award of concession contracts seeks to respond to these 
seven types of problems, which have been partially dealt with by the Court of Justice, in such 
a way as to eliminate all existing ambiguities and uncertainties.

1. Uncertainty concerning the definition of ‘concession’ 

Article 1(3) and (4) of Directive 2004/18/EC defines ‘public works concessions’ and ‘service 
concessions’ as contracts of the same type as a public works or service contract except for the 
fact that the consideration for the works to be carried out consists either solely in the right to 
exploit the work or in this right together with payment.  

The Court has ruled that a concession exists where the agreed method of remuneration 
consists in the right of the service provider to exploit for payment his own service and means 
that he assumes the risk connected with operating the works or services in question (see 
judgment in case C-382/05, Commission v. Italy, ground 34). The Court’s case law also 
makes clear that where there is no transfer of risks connected to the provision of the service 
concerned, the operation constitutes a public service contract and not a concession (cf. 
judgment in case C-234/03, Contse). 

It should not be forgotten that the award of concessions and the award of public contracts are 
subject to distinct rules. The Treaty principles (equality and transparency) apply to service 
and works concessions in ‘special’ sectors (those defined in Directive 2004/17/EC) and a 
number of general rules to works concessions in the ‘traditional’ sector (Directive 
2004/18/EC). The award of public contracts, on the other hand, is governed by the detailed 
rules of Directives 2004/18/EC and 2004/17/EC.

It follows that the classification of a contract as a concession or as a public contract has major 
consequences for the legality of the scheme to be followed for awarding it. Furthermore the 
general nature of the Treaty principles applicable to concessions raises serious problems 
concerning the compliance of the chosen tendering scheme with EU law.

It is clear from the Court’s case law that the operating risk to be transferred to a 
concessionaire constitutes an indispensable condition for classifying a concession and that, in 
order for a contract to be classified as a concession it is not necessary to insist that the whole 
of the existing risk be transferred to the concessionaire. However, the degree or level of risk 
which must be transferred has been the subject of a number of Court judgments which seem 
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hard to reconcile, or even incoherent.

The Court referred for the first time to the criterion of operating risk in its judgment in the 
Parking Brixen case (C-458/03, ground 40), where it found that the payment of sums by third 
parties for the use of the services implied that the concessionaire had assumed the operating 
risk.

In the Helmut Müller judgment (C-451/08, ground 75) the Court found that ‘the essential 
characteristic of the concession is that it is the concessionaire himself who bears the main, or 
at least the substantial, operating risk’. In the Oymanns judgment (C-300/07, grounds 73 to 
75), the Court spoke of a significant risk [un risque considérable], or the principal burden 
of the risk [le risque prépondérant], connected with the carrying on of the activities in 
question, which is the factor that characterises the situation of a concessionaire in the context 
of a service concession.  In the latter case, the Court clearly established that the risk assumed 
cannot be ‘limited’ Even if, in the case at issue, the concessionaire was exposed to the risk 
connected to demand, that risk was not considered to be ‘significant’ or ‘the principal burden 
of the risk’ given that the number of potential customers was known in advance and the 
contractor was ‘spared the risk connected with recovery of payment and the insolvency of the 
other party to the individual contract’.  

From this we may deduce that the concessionaire does not assume the risk connected
with the operation of works or services if the risks incurred are limited and are of a 
merely subsidiary nature in the scheme of the contract.

On the other hand, in its judgments in the Eurawasser (C-206/08) and Stadler (C-
274/09) cases, the Court did not merely use a different wording but took up a position 
that appears to conflict with its earlier judgments.

For example it found that ‘it must …remain open to the contracting authorities… to ensure the 
supply of services by way of a concession, if they consider that to be the best method of 
ensuring the public service in question, even if the risk linked to such an operation is very 
limited’. Nevertheless, even if the risk faced by the contracting authority is very limited, it is 
necessary for classification as a service concession ‘that the contracting authority transfer 
to the concession holder all or, at least, a significant share of the risk which it faces’.  

It would seem, therefore, that it is no longer the operating risk itself which needs to be 
significant or to be the principal burden of the risk, but only the part of that risk which is to 
be transferred (which may be very limited) that has to be significant. 

Furthermore, it would appear that, even where the services relate to sectors involving public 
service utilities, such as the distribution of water and the disposal of sewage, and are subject 
to rules which may have the effect of limiting the financial risks entailed, it must remain open 
to the contracting authorities (as it is impossible for it to transfer risk factors which are 
excluded by those rules) to ensure the supply of services by way of a concession, if they 
consider that to be the best method of ensuring the public service in question, even if the risk 
linked to such an operation is limited (Eurawasser, grounds 72 to 76).

In the light of the above, it is very hard to determine when a ‘risk of exposure to the vagaries 
of the market’ as referred to by the Court, is present when the existing risks are very limited 
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from the outset. 

The reasoning taken by the Court in grounds 72 to 76 of the Eurawasser judgment seems to be 
in clear contradiction to its conclusions in the Norma judgment (C-348/10, ground 55), where 
the Court, having considered the detailed rules of public law governing the service, found that 
‘having regard to those terms and national law provisions, it cannot be concluded that a 
significant part of the exposure to the vagaries of the market is borne by the successful 
tenderer’.

To preserve the coherence of the Court’s case law, it could be suggested that the Court has 
clarified its position in some of its judgments given after Eurawasser, particularly in the 
Stadler judgment, where, reiterating the wording used in Eurawasser, it considered the 
existence of a ‘principal burden of risk’ or ‘significant risk’.  However, it is worth examining 
the appropriateness of the wording used by the Court to express the relationship between the 
risk incurred by the concessionaire and the notion of operation. Since the risk, though it may 
be limited, must be linked to a real possibility of loss, the reference to the transfer of ‘all or, at 
least, a significant share of the risk which it faces’ could be interpreted as rendering the 
conditions for access to the concession option even more restrictive. Such a wording, while it 
admits the possibility of limiting the risk entailed, would not allow for the concessionaire's 
exposure to that risk to be limited. In other words, under the above wording either the whole 
risk or a significant part thereof would have to be transferred to the concessionaire, while a 
lesser risk which, however, involved the real possibility of a loss, would suffice under the 
earlier case law for the contract to be classified as a concession.

As for what may be deemed a significant risk or the principal burden of the risk, we may note 
that, in the Stadler judgment (grounds 42 to 48) the Court implicitly confirmed that economic 
risk should imply a possibility of financial loss for the concessionaire.

1.1. Types of risk that are determining factors in classifying a contract as a concession

Since the notion of ‘operating risk’ established in 2005 (Parking Brixen judgment, q.v.) is 
imprecise and incomplete, the Court sought in 2011 to identify the types of risk in which 
‘operating risk’ might consist and which would therefore be determining factors in classifying 
a contract as a concession. It therefore stated that ‘the risk of the economic operation of the 
service must be understood as the risk of exposure to the vagaries of the market…which may 
consist in the risk of competition from other operators, the risk that supply of the services will 
not match demand, the risk that those liable will be unable to pay for the services provided, 
the risk that the costs of operating the services will not fully be met by revenue or for example 
also the risk of liability for harm or damage resulting from an inadequacy of the service’ 
(Stadler judgment, ground 37). 

The above-mentioned list seems to represent a typology rather than a full and rigorous 
classification of the risks. Indeed, the Court did not state whether the list of risks it identified 
was intended to be exhaustive. 

It may moreover be doubted to what extent some of the risks in this list are really determining 
factors, such as those linked to recovery and to the solvency of those liable, since these would 
appear to be inherent in any kind of contract, particularly in public procurement contracts (e.g. 
solvency of public undertakings). 
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1.2. Subsidiary criteria for definition

It emerges clearly from the Court’s case law that the transfer of economic risk is an essential 
precondition for deeming that remuneration (for the provision of services or the performance 
of work) is based on the right of exploitation.

However, the Court’s case law is considerably more ambiguous, and indeed uncertain, when 
it considers the method of remuneration for services or works (payment by the contracting 
authority or by third parties), and the concessionaire’s independence of performance, 
required for a contract to be classified as a concession.

On the first of these points, the Court held in the Parking Brixen judgment (ground 40) that 
where the service provider’s remuneration comes not from the public authority 
concerned, but from sums paid by third parties , this means that ‘the provider takes the 
risk of operating the services in question and is thus characteristic of a public service 
concession’. This was subsequently confirmed in the Eurawasser (ground 59) and Stadler 
(ground 25) judgments.

However, in the Oymanns judgment,  which concerned the supply of orthopaedic footwear to 
third parties, the Court considered that there was no risk as ‘the number of insured persons 
suffering from diabetic foot syndrome, who are likely to seek out the trader in question, is 
known in advance, with the result that a reasonable forecast can be made as to the 
number of customers’.
Similarly, in the Commission v. Italy case (C.437/07) the Court held that the contract should 
be reclassified as a public procurement contract despite the fact that some of the remuneration 
came from third parties.1

The Court has also examined the risk transferred to the contractor where the whole 
remuneration comes from a contracting authority (Commission v. Italy, C-382/05, ground 41) 
implicitly admitting that a contract fully remunerated by the contracting authority could be 
classified as a concession if there was a transfer of the risk.2

We take the view that the failure to apply the rules on public procurement contracts cannot be 
justified solely on the ground that payment takes the form of a contribution from a third party 
or from the contracting authority. The use of a separate legal scheme for concessions is 
justified by the complexity of this type of contract which means that the concessionaire is 
exposed to the vagaries of the market and not by largely formal considerations relating to 
the identity of the payer.

                                               
1 The Court took into account in particular the fact that that the sum paid by the contracting authority had 
been calculated so as to ensure that the concessionaire received that portion of the cost of the work borne by 
the third parties.

2 The Court held that ‘even assuming that the income from the sale of electricity could also be regarded as 
consideration for the services designated by the Commissioner – owing, in particular, to the fact that in the 
agreements at issue the Commissioner undertakes to facilitate its sale to third parties – the mere fact that the 
operator would accordingly be able, over and above the remuneration received by way of consideration from 
the Commissioner, to obtain income incidentally from third parties in consideration for its provision of services 
is insufficient to prevent the agreements at issue from being classified as public contracts'. 
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The method of remuneration is relevant in so far as it ought to reflect the existence of a risk
(e.g. payment by users of a service). Nevertheless, the fact that the remuneration comes from 
third parties does not always imply the transfer of the risk.

There is also ambiguity regarding the independence of performance enjoyed by the 
concessionaire:  whereas in its Commission v. Italy judgment (C-382/05, ground 44) the 
Court held that ‘it [is not] conclusive, for the purpose of classifying an agreement as a public 
contract or a service concession, that the services offered by the operator require, where 
appropriate, a large degree of independence of performance on his part’, in Oymanns, on 
the other hand, it found that ‘it flows from the definition of a service concession in the said 
directive that such a concession is distinguished by a situation in which a right to operate a 
particular service is transferred by the contracting authority to the concessionaire and that 
the latter enjoys, in the framework of the contract which has been concluded, a certain 
economic freedom to determine the conditions on which that right is exercised since, in 
parallel, the concessionary is, to a large extent, exposed to the risks involved in the operation 
of the service.’

So apparently a large degree of independence on the part of the concessionaire in the 
performance of his services is not a determining factor in classifying a contract as a 
concession, and yet it is essential that he enjoy economic freedom to determine the conditions 
under which his right of exploitation is exercised (in other words, independence of 
performance). However, it is not at all clear whether the differences in these two judgments 
relate solely to the concessionaire's degree of independence of performance. 

All in all, it is probably better to conclude that, in these judgments, the Court set ‘subsidiary 
criteria’ enabling it to conclude that the concessionaire had assumed the operating risk 
connected to the service in question.

2. Uncertainty concerning the extension to concessions of certain exemptions 
applicable to public procurement contracts 

The Court has confirmed on a number of occasions that the ‘in-house’ exemption applies to 
concessions (see inter alia the ANAV (C-410/04) and Coditel (C-324/07) judgments). This 
transposition of an exemption originally intended for public procurement contracts was made 
on the basis that in both cases no call is made on external entities for the performance of the 
service and that there is therefore no need to apply the principles of the Treaty (see Parking 
Brixen judgment, q.v., ground 61).

On the other hand it is not clear whether other exemptions that currently apply to public 
procurement contracts, such as the exemption for affiliated undertakings (Article 23 of 
Directive 2004/17/EC) or the exemption for activities in sectors exposed to competition 
(Article 30 of Directive 2004/17/EC) might be extended to cover concessions. These 
exemptions were adopted in view of the nature of public procurement contracts and the 
sectors to which they apply. However, concessions are contracts that differ from public 
procurement contracts particularly in that the right of exploitation is transferred to the 
concessionaire and that he is required to bear the risk of operating the service. Accordingly it 
would seem that interpretations by analogy should be ruled out.

It follows that there is some uncertainty concerning the applicability of these exemptions to 
concessions.

3. Uncertainty concerning the proper degree of advertising of the contract 
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The Court has held that the principles of equal treatment and non-discrimination on the 
grounds of nationality imply, in particular, ‘an obligation of transparency in order to enable 
the contracting authority to satisfy itself that the principle has been complied with. That 
obligation of transparency which is imposed on the contracting authority consists in ensuring, 
for the benefit of any potential tenderer, a degree of advertising sufficient to enable the 
services market to be opened up to competition and the impartiality of procurement 
procedures to be reviewed.’ (cf. Teleaustria and Telefonadress judgment, C-324/98, grounds
61 and 62).

That obligation would appear to apply only to concessions with a certain cross-border interest, 
though the Court has not been very coherent on this point1 (and has also not specified how to 
determine the existence of such an interest).

However, the Court has never defined how to determine the degree of advertising 
sufficient to enable the market to be opened up to competition2. It has merely stated that 
this transparency requirement should be ‘such as to ensure that an undertaking located in the 
territory of a Member State other than that of the [contracting authority] can have access to 
appropriate information regarding that concession before it is awarded, so that, if that 
undertaking had so wished, it would have been in a position to express its interest in obtaining 
that concession’: (see Coname judgment, ground 21).

With the case law as it stands at present, it is not clear whether the transparency 
requirement would be complied with by publishing an advertisement in a local, regional 
or national newspaper, or whether publication at international level is required. 
Furthermore, the Court has never specified whether, and if so how, the degree of 
advertising of a concession may vary according to the nature of the works or services 
that are the subject of the contract.

4. Uncertainty concerning the need for a tendering procedure  

In the case law of the Court there is also some uncertainty concerning the need for a tendering 
procedure for the award of a concession.

Whereas in Coname (q.v., ground 21) and Engelmann (C-64/08, ground 50) the Court held 
that the transparency requirement did not necessarily imply an obligation to call for 
tenders, in the Commission v. Italy judgment (C-260/04, ground 25) it found that ‘the 
renewal of the 329 old licences without a call for tenders precludes the opening up to 
competition of the licences and review of the impartiality of the procurement procedures’.

In the Acoset judgment (C-196/08, ground 63), which concerned the award of a service 
concession for water supply, the Court went still further and held that ‘Articles 43 EC, 49 EC 

                                               
1 See, inter alia, the Coname (C-231, ground 17), Wall (C-91/09, ground 35) and ANAV (grounds 17 to 22) 
judgments. In the last of these cases, the Court did not determine whether the contract had a cross-border 
interest.

2 Moreover the use of the term ‘advertising’ in the English version of the above-mentioned Teleaustria 
judgment would seem to suggest a more stringent requirement than the French term ‘publicité’ and its 
equivalents used in other language versions.
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and 86 EC do not preclude the direct award of a public service which entails the prior 
execution of certain works, such as that at issue in the main proceedings, to a semi-public 
company formed specifically for the purpose of providing that service and possessing a single 
corporate purpose, the private participant in the company being selected by means of a 
public and open procedure after verification of the financial, technical, operational and 
management requirements specific to the service to be performed and of the 
characteristics of the tender with regard to the service to be delivered, provided that the 
tendering procedure in question is consistent with the principles of free competition, 
transparency and equal treatment laid down by the Treaty with regard to concessions’.   

So it seems that at least in some cases the award of the concession requires is dependent not 
just on a tendering procedure, but also on a verification of the financial, technical, operational 
and management requirements specific to the service to be performed and of the 
characteristics of the tender with regard to the service to be delivered. 

On this point we can only note that the distance that separates award without tenders on 
the one hand, from the requirement for a tendering procedure based on certain selection 
and award procedures on the other, is too wide and thus engenders legal uncertainty.

5. Uncertainty concerning the duration of the concession

The way in which the Court has addressed the matter of the duration of concessions is also not 
wholly above criticism, particularly  given the vagueness and shortcomings of its case law.  

In the Helmut Müller case (C-451/08, cf. ground 79) the Court found that ‘with regard to the 
duration of concessions, there are serious grounds, including the need to guarantee 
competition, for holding the grant of concessions of unlimited duration to be contrary to 
the European Union legal order’. 

On the other hand, in the Engelmann (C-64/08, ground 46) et Commission v. Spain (C-
323/03, ground 44) judgments, the Court found without any hesitation that as regards ‘the 
duration of the concessions, it is clear from the Court’s case-law that the grant of concessions 
for a duration of up to 15 years is liable to impede or even prohibit the exercise of the 
freedoms guaranteed by Articles 43 EC and 49 EC by operators in other Member States
and therefore constitutes a restriction on the exercise of those freedoms.’  

The compatibility of the duration of a concession with EU law must therefore be assessed by 
determining whether this is a ‘rule which [is] justified by overriding reasons in the public 
interest’ and which ‘is suitable for securing the attainment of the objective which it pursues
and must not go beyond what is necessary in order to attain it (Engelmann, ground 47).  In 
this connection, the Court has held that the need for a concessionaire to have enough time to 
cover the investments needed for the performance of the concession constitutes a valid reason.

It therefore seems that, whenever a contracting authority decides to award a concession 
involving the award of an exclusive right limiting the exercise of an activity, the contract 
and its duration need to be justified by overriding reasons in the public interest,

However, it is not clear whether this case law also applies to concessions that do not involve 
the award of an exclusive right to exercise an economic activity (e.g. a concession for the 
management of a car park).
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6. Uncertainty concerning the amendment of concessions

The Court’s approach concerning the amendment of concessions after their award seems to be 
too restrictive and to some extent to conflict with the very nature of concessions. 

It was only in 2010 that the Court, in its Wall judgment (q.v., ground 37) extended its 
consistent case law on the amendment of public procurement contracts so as to cover 
concessions too.

In its Succhi di Frutta judgment, C-496/99, concerning a tendering procedure concluded by 
the Commission, the Court held that ‘the contracting authority nevertheless may not alter the 
general scheme of the invitation to tender by subsequently proceeding unilaterally to amend 
one of the essential conditions for the award, in particular if it is a condition which, had it 
been included in the notice of invitation to tender, would have made it possible for tenderers 
to submit a substantially different tender’.

In the Wall judgment, the Court confirmed the applicability of this case law to concessions 
and even went so far as to state that ‘a change of subcontractor, even if the possibility of a 
change is provided for in the contract, may in exceptional cases constitute such an 
amendment to one of the essential provisions of a concession contract where the use of 
one subcontractor rather than another was, in view of the particular characteristics of the 
services concerned, a decisive factor in concluding the contract, which is in any event for the 
referring court to ascertain’ (ground 39).

However, given the long average duration of concessions, it is current practice for them to 
include clauses allowing not only for the change of subcontractors but also of concessionaires. 
Such clauses must comply with the principles of transparency and equal treatment (e.g. step-
in clauses). The Court’s above-mentioned case law seems to call these options into 
question and thereby generate a fundamental legal uncertainty.

7. Uncertainty concerning legal safeguards for tenderers who have suffered damage

According to the Court’s case law, in the absence of Community rules governing the matter, it 
is for the domestic legal system of each Member State to regulate the legal remedies for 
safeguarding rights which individuals derive from Community law  (see, in this connection, 
Unibet judgment, C-432/05, ground 39).  Such remedies must be no less favourable than those 
governing similar domestic actions (principle of equivalence) and must not render practically 
impossible or excessively difficult the exercise of rights conferred by Community law 
(principle of effectiveness) (Unibet, q.v., ground 43).

In the light of this case law, and given that certain characteristics are shared by concessions 
and public procurement contracts, it might be thought that the legal guarantees furnished by 
the Remedies Directives (89/665/EC and 92/13/CE) should also apply to concessions on 
the basis of the principles of equivalence and effectiveness. However, this is not clear.

At any rate, we should not rule using out the remedies furnished by these directives with a 
view to determining whether a contract should be classified as a public procurement contract 
or a concession. However, the interpretation of the case law on this topic, and national 
practices, are far from ensuring compliance with these fundamental rights.
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