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IMCO Working Group on the Digital Single Market 

Thursday, 7 March 2013 

The implementation of article 20.2 of the Services Directive 

Intervention by Henri Wagener, Fedil – Business Federation Luxembourg 

Preliminary remarks 

Honorable MEPs, ladies and gentlemen, 

I would like to thank the members of the IMCO committee for being given the opportunity to 
present the views of business in this important dossier. 

Fedil – Business Federation Luxembourg represents companies of all sizes from the industry and 
services sectors. The full completion and proper functioning of the internal market is of 
paramount importance to our companies. Indeed, the vast majority of our member companies 
do not have a national market; their market is in fact the single market. 

On article 20.2 of the Services Directive 

We consider the existence of article 20.2 a useful tool in order to improve the functioning of the 
single market. Indeed, companies, who are also service recipients, share with consumers a 
common interest to have access to services across the EU and not be subjected to differential 
treatment in price or otherwise, or refusal to supply. This is especially true for our companies, 
who manage cross-border flows on a daily basis at every stage of the value chain. 

In its staff working document released in June 2012, the Commission has correctly identified the 
criteria that may justify different conditions of access to a service. Other valid criteria that are 
not mentioned in the document are language barriers or strategic promotional reasons. 

It should also be noted that we believe the legislator should not aim to force companies to sell 
cross-border at any cost and should also avoid heaping excessive administrative burden on 
companies through the introduction of complicated explanation obligations. 

Instead, we are convinced that the legislator must tackle the root of the problem and analyze 
the precise reasons that lie behind the decision of a company not to sell to certain markets in 
the EU. Article 20.2 only points the finger at the problem of refusal to provide services, but 
does not contribute in any way to solving it. 

Let me explain: besides the language barrier, the most important obstacle to the completion of 
the single market is legal fragmentation. Companies, especially SMEs, will always be reluctant 
to engage in cross-border trade if they do not know which laws are applicable in the target 
markets. Harmonization of consumer protection laws has somewhat improved the situation 
thanks to the consumer rights directive. The outcome is nevertheless unsatisfactory, as 
important elements for the conclusion of contracts remain outside the scope and thereby 
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unaffected by harmonization. The aim of creating a piece of maximum harmonization legislation 
has not been achieved and the concept was lost in the meanders of the legislative process. As 
there is no mutual recognition, the added value of the text remains limited. 

Furthermore, companies want to have clarity about the legal regime in which they operate. 
More precisely, if they do not know which law is applicable and which jurisdiction is competent 
in case of litigation, they will be reluctant to trade across borders and thereby not take 
advantage of the benefits of the single market. 

The legislator does not give a complete answer to the problems companies are confronted with. 
Indeed, the Rome I regulation on applicable law and the Brussels I regulation on competent 
tribunal leave one important element subject to interpretation, the concept of “directed 
activity”. Both regulations foresee that the applicable law and the competent tribunal, in the 
case of cross-border litigation, are those fixed in the contract, unless the provider, by any 
means, directs its activity towards the Members State of the consumer and that a contract has 
been concluded in the context of that activity. In the case of an established case of “directed 
activity”, the applicable law and competent tribunal would be those of the MS of the consumer. 
Hence, a clear definition of that concept is crucial. Unfortunately, there is no clear definition 
of directed activity in EU legislation and it is left to the Court of Justice to decide. 

The recent “Alpenhof” ruling has shown that the Court has a very broad understanding of the 
concept and includes elements like the existence on a company’s website of international 
phone numbers and foreign currencies, as well as information on access from third countries as 
clear signs of “directed activity”. The causality between directing one’s activity and the eventual 
conclusion of a contract has been effectively discarded, which goes against the intentions of the 
legislator. 

In a real-life situation, this would imply that the owner of a small hotel in the south of France 
would have to apply the legislation of his German, Finnish and Belgian customers and run the 
risk of finding himself before the court in one of these member states, just because his business 
has a website, with very basic information on it. 

This factor of uncertainty regarding directed activity is also left open in the commission staff 
working document on article 20. What is more, article 20.2, in conjunction with Rome I and 
Brussels I create a double-bind for companies that is completely impossible to respect. On the 
one hand, companies are left in great legal uncertainty about the legality of their cross-border 
activities, prompting them to refrain from providing services to other Member States. On the 
other hand, they are not allowed, under article 20.2, to openly refuse to provide services to 
target markets.  

We believe this situation is completely untenable and undermines the foundations of the 
internal market. Clearly, the concept of directed activity, as it is interpreted now, is totally un-
adapted to the realities of the internal market, and especially the internet age. Moreover, it 
goes against the main objective of the single market act and the digital agenda, which is to 
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encourage companies, especially SMEs, to take full advantage of the single market and of new 
channels of commerce.  

It is time for the Commission to address the problem head-on and promote the creation of an 
internal market and e-business friendly legal framework. We sincerely hope the European 
Parliament recognizes the need to address legal fragmentation and legal uncertainty in order to 
allow companies of all sizes to go on-line and to trade across borders.  

The current situation in which the online market is made subservient to territorial limits and 
dynamic companies are being discouraged to expand their activities, in simply unacceptable. 

 


