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Abstract 
 

There are different practices in Europe: no legislation on orphan works, 
extended collective licensing that includes orphan works, and registers 
that are used for the search of authors. 
Legislation is needed. The extended collective licensing seems to be the 
best system. To make the licensing effective, there is need for the 
registers and search systems to find authors as well as possible. 
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EXECUTIVE SUMMARY 
 
Background 
The copyright protected works cannot be used without permission by the author. But there 
are certain amounts of works the author of which cannot be identified or found. There is no 
estimation available of the amount of this type of orphan works.  

These works need to be dealt with clear system. The legislation in European countries 
varies.  

The use of all works has increased since books are digitized and distributed in digital form.  

 

 
Aim 
The aim of this paper is to discuss the digital use of literary works in case of orphan works. 
There are examples of the practices in some countries, most in the Nordic countries. On the 
basis of these examples, recommendations are given. 

The situation with the digital use and distribution of digital works is changing and there are 
various ways to organize the distribution. This is to say, that the procedures with the 
copyright issues require a careful analysis of the situation.  

The basic element of the recommendations is the clarity of copyright protection in any use. 

 

1. WHAT ARE ORPHAN WORKS? 
 
 
Orphan works are works whose authorship is unknown or whose author cannot be reached 
even though he or she can be identified. It may be a case of a pseudonymous author or of 
one who lives at a secret address. It may also be a case of a work the identifying data in 
which are insufficient. 
 
Orphan works may be whole works or parts of other works, such as articles in collections or 
compilations, or illustrations. Often the documentation of illustrations is insufficient. Even 
though a book features a list of illustrators, it may be impossible to connect with an author 
and an illustration in a reliable way. 
 
In most European countries, the translator has a right to the translation. Sometimes, the 
translator may remain unidentified because of insufficient documentation, although the 
author of the original work is clearly identified. 
 
The rights for works with multiple authors may belong to a collective instead of individual 
authors. Is it necessary to identify all authors, or is a given number of authors enough to 
give the work an identifiable status? 
 
In addition, there a great number of orphan works exist in a kind of grey area. For 
instance, university departments provide students with lecture materials on the web 
without any reference to authorship. Many other types of academic texts are offered on the 
web; if they have not been published, they will not have the ISBN codes which are used to 
identify printed works. Their authors have nevertheless the rights to the work. While the 
commercial use of such materials may be marginal, the moral rights of authors must still 
be respected. 
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 2. WHAT DOES “DIGITAL USE” OF WORKS MEAN?  
 
 
Libraries are digitizing the works and distributing the works to readers.  The term used is 
“mass digitizing”.  This is done in almost all European countries. The meaning of this is not 
clear, and there is not just one concept of a digital library, but several. 
 
There are different policies behind the digitizing. Works can be digitized for long-term 
preservation and stored in libraries. They can be digitized for the daily use of readers, too. 
Works can originally digital or a printed work can be digitized afterwards. Some libraries 
harvest digital works from the Internet.  
 
Should digitizing be restricted to works without copyright? Or, if works with copyright are 
dealt with, should there be different practices for those that are out of print than for those 
in print?  
 
It is clear that end users benefit from distribution of digital works. In schools and 
universities students can read the works without delays. The books are available online, 
and readers are free from the time and space restrictions. 
 
There are already several needs for the on-line access to the works. In the future there will 
be new ways to produce and consume online literature in all human areas: education, 
professional and expert duties, entertainment, creation of new works etc. There will be 
both commercial and non-commercial ways to use works. The books can be in databases 
for viewing and search, or they can be livered to readers with different technologies. 
 
Whatever the solutions in digitizing, distribution and use of the works will be are, all 
stakeholders must be aware of the possibilities and the risks. Copyright issues must be 
tackled carefully before investments are made. 
 

3. DIFFERENT MODES OF USE: WHO HOLDS THE RIGHTS? 
 
 
Originally, the rights to a work belong to a person. He or she may transfer the rights 
further in various ways – for instance, by agreement with a publisher or an employer. The 
agreement defines which rights are transferred and to which extent. Explicit proceedings 
are required from both parties in order to ensure that the extent of the transfer of rights is 
appropriate and reasonable for the author. 
 
If the author transfers to the publisher only the right to the publication of the work in 
printed form, all other rights remain with the author. He or she may transfer them further 
either separately or by joining a collective transfer agreement with an organization in case 
collective agreement and licensing are provided for in the legislation. Though this is the 
ideal situation, this is not everyday practice with the agreements which makes the situation 
fuzzy: there is no clear picture who owns the rights and in which extent.  
 
The right to use works in digital libraries and archives is not bound to the printed book. It 
applies to all copyrights and the works of both identified and unidentified authors. The right 
to license digital distribution of works belongs to the author, not to the publisher. 
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A special case: Open Access 
 
Many suppliers of research funding and research institutions are committed to the principle 
of open access to information. All results of research financed from public funds must be 
freely available to everyone. This is the only case in which the Open Access principle 
applies, and there is no reason to extend it to other types of work or other modes of 
knowledge production. 
 
Two kinds of practice are proposed for Open Access: 
 

(1) The piece is published in a web publication which is without charge to the reader; 
(2) If the piece is published in a commercial publication, it should be stored on the web 

(on the web page of the author, an institution or other agent) so that it is available 
to all readers without charge. Other texts, presentations, speeches, plans, reviews 
etc. produced in research institutions may also be stored in such web archives. 

 
It should be noted that, even though open access texts are free of charge to the reader, 
they are also covered by copyright, and explicit references and other conventions which 
respect authorship should be adhered to in their use. The fact that they are free of charge 
does not render them free of copyright. The identification of such materials requires explicit 
practices so that authors can be named and referred to, even when it is not a question of 
commercial use. 
 

4. ORPHAN WORKS AND COPYRIGHT 
 
 
Orphan works are covered by copyright just like other works. They should not be treated as 
exceptions in such a way, for example, that their commercial use would be more acceptable 
than use of other works covered by copyright. Orphan works are also covered by 
immaterial rights and they may not be modified or used as parts of new works without 
permission. 
 
The interest in orphan works has recently snowballed, as works are saved in various kinds 
of digital libraries and many new easy-to-use methods of using works are being developed. 
The access to the works is given with different tools. Previously, the question of authorship 
of orphan works was rather marginal, and they could be regarded as an exception, as their 
commercial use and modes of distribution were scarce. Estimates of the volume of orphan 
works vary a great deal, and no precise data exist. The British Library has estimated that 
the proportion of orphan works in its collections is as high as 40 per cent, but research has 
shown that in general the proportion is 5 to 7 per cent. 
 
From the perspective of authors and copyright holders, there is reason to point out that all 
works are covered by copyright. Explicit practices should therefore be established also for 
safeguarding orphan works and for making their legal use possible. Orphan works must not 
be treated as an exception. 
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5. PRACTICES FOR ORPHAN WORKS 
 
The recognition of orphan works requires several new practices for the future: 
 

(1) The identification of works and avoidance of unnecessary orphanization. The author 
of a work should not remain unidentified. This shows the importance of clear 
documentation of authors, translators and illustrators.  

 
(2) Explicit practices of identification and licensing of orphan works should be 

developed. Users should be provided with appropriate licenses in order to make 
proper compensation possible. Users should be able to trust that the material is 
legal. 

 
(3) It should be recognized that the use of works in digital distribution may cross 

boundaries of language and government. Therefore, such practices should be 
established so that users do not have to ponder where each work has been 
published. 

 
(4) If no author can be identified for a work despite all diligent efforts, a transparent 

and ethically sustainable principle must be established for dealing with the license 
income generated by such a work. 

 
 

6. EXPERIENCES FROM DIFFERENT COUNTRIES 
 
Finland 
 
In Finland, copyright legislation stipulates that, if no author is named for the work, the 
author is represented by the publisher if no other institution is shown. The publisher 
represents the author until the author is named in a new edition of the work or, if no new 
edition exists, the author will be named to the Ministry of Education. 
 
In Finland, works have collective licensing. The Ministry of Education awards the status of 
licenser to an organization with an extensive representation of authors. The authors of 
orphan works cannot, by definition, transfer their representation to a licensing organization, 
but the organization is regarded as representing also these authors. 
 
So far, no organization has applied for the legal status of a licenser. There are two likely 
applicants: one represents only authors (Sanasto), the other both authors and publishers 
(Kopiosto). As the right to use licensing agreements belongs to the author, it would be 
logical that such licenses were awarded through organizations which represent authors 
only.   
 
Methods for identifying authors of orphan works do exist in organizations, but they are 
highly time-consuming. There is reason to believe that a systematic practice of  
identification in any comprehensive scale is impossible without outside support, i.e., if it 
relies solely on charging the expense on licensing fees. 
 
Compensation may also be paid to authors collectively through organizations or personally 
to each author. There is no mechanism for paying compensation to authors of orphan 
works. The remuneration of orphan works should be used collectively to promote the 
literary culture as a whole.  
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Norway, Denmark and Sweden 

 
In Norway, there is an extended practice of licensing which also covers the use of orphan 
works. These licenses are awarded by the common licensing organization of publishers and 
authors Kopynor.  
 
Compensation will be paid to authors collectively. Compensations for the use of orphan 
works are also generally channeled to authors, and it is thought that this helps to create 
new literature. 
 
The digital library is called Bokhylla and the use of it is restricted to Norwegian IP-
addresses, i.e. the search is possible only with the computer in Norway. The use of books is 
restricted according to the copyright: books under the copyright can be only viewed and 
read, others can be printed as well. 
 
Denmark has recently adopted a new extended collective licensing system, similar to the 
Norwegian one. This gives a solution to the licensing of works, including the orphan works. 
This license is administrated by Copydan, the collective licensing organization. 
 
The remuneration is paid individually to rights holders. When the rights holder is not found 
-   in the case of orphan works - the remuneration is used for general purposes which are 
determined in the board of the organization. 
 
In Sweden, the legislator is introducing extended collective licensing, similar to the 
Norwegian and Danish models. 
 

Great Britain 

 

There is legislation for collective licensing in Britain, but it cannot be applied to orphan 
works. The current UK policy is to introduce new legislation to enable the organizations to 
apply for Government mandates that will permit them to issue licenses for the use of 
orphan works. 
 

France 

 
In France, there is no extended collective licencing but this seems to be the best way 
according to the authors. 
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7. TWO TYPES OF SOLUTIONS: EXTENDED COLLECTIVE 
LICENSING AND REGISTERS 

 
There are two ways of dealing with the orphan works. On the one hand there is extended 
collective licensing. The orphan works are tackled as other copyright protected works.  
 
The income of the licenses can be dealt with in two ways: either the money is distributed 
collectively to the authors or remuneration is distributed individually. In both cases the 
address less – money that cannot be distributed to the unknown author – money  (orphan 
works) can be assigned to general cultural purposes.  
 
The other alternative is to organize registers that deal with the rights holder issues. One 
good example of this type of work is ARROW which is a consortium of several stakeholders: 
European national libraries, publishers and collective management organizations, 
representing both authors and publishers. ARROW is rich in networks and through different 
actors it has access to several databases and registers. 
 
ARROW is based on public-private partnership. It gets support from European Commission. 
It covers 10 countries.  
 
ARROW was established to work with the copyright issues, especially the orphan works and 
out-of-print works. There are two concrete targets: first, to create a European registry of 
Orphan Works in collaboration with all the stakeholders. Second, to establish a Rights 
Clearing Center.  
 
This type of register requires huge amount of work. The clearing of the copyright status of 
a book is time consuming, and so is the identifying of the authors. The solution is 
expensive as the administrative work and the infrastructure of the register need money. 
 
The best way would be to join these two: extended collective licensing and registers of 
orphan works. The registers are needed for the search of unknown authors. In case no 
author is found, there is no way to proceed without the extended collective licensing.  
 
The worst practice would be to tackle orphan works without any legislation or take them as 
exceptions. This would lead ruining of copyright system and encourage users to neglect the 
copyright as a whole. 
 
 

8. CONCLUSION AND RECOMMENDATIONS  
 

1) A clear policy for digital libraries and the digital use of works  is needed. The 
problems and bottlenecks must be identified in order to deal with all relevant 
copyright issues. The “mass digitization” needs a clear policy. 

 
2) The permissions of authors should be obtained before using the books. 
 
3) The awareness of the copyright and digital use of works should be raised. The 

legislation should be clear and simple to all parties, authors, readers, libraries and 
publishers. 

 
4) There is a need for standard guidelines to identifying works and authors. These are 

of special importance in the digital era, since new possibilities of publishing texts 
and their versions will change the ways to identify authors and works. 
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5) Extended collective licensing seems the most effective way to solve the legal use of 

the works. 
 
6) The registers of works and authors are expensive but they are necessary to support 

the licensing. They need external funding, public money or private sponsors. 
 
7) Remuneration to the authors should be fair and transparent. 
 
8) The orphan works should be treated by the same rules as other copyright protected 

works, they should not be an exception. 
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