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Abstract 
 
Works are called orphan when rightsholders cannot be identified or 
located. Substantial groundwork has been done in the High Level Expert 
Group on Digital Libraries. Practical tools to facilitate rights clearance are 
implemented in projects where rightsholders and cultural institutions 
partner. Some Member States have addressed the issue by stand-alone 
norms or by measures supporting collective licensing. As digital uses 
often take place across borders, mutual recognition of national solutions 
that meet generally accepted criteria is needed on European level.  
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EXECUTIVE SUMMARY 
 
Background 
Clarification and transparency in the copyright status of a work has been an essential 
element in the European Digital Library initiative. In some cases rightsholders cannot be 
identified or located. When rightsholders are unknown, the copyright status of the work 
may remain unclear. When rightsholders are not locatable, permissions cannot be acquired. 
In both cases, these works cannot be used with legal certainty. As a consequence, 
digitisation and subsequent online accessibility are hampered. Adequate tools are needed 
to facilitate lawful access to orphan works. 
 
Aim 

The aim of this Briefing Note is to show what current solutions exist in the Member States. 
Solutions can be legislative or contractual. In most cases they have elements of both.  

Secondly the Note lists the elements that are needed in a workable solution. The following 
general prerequisites need to be fulfilled when considering the possibility to use orphan 
works: 

 

• A user wishes to make good faith use of a work with an unclear copyright status; 

• Due diligence was performed in trying to identify and/or locate the rightsholders; 

• The user wishes to use the work in a clearly defined manner; 

• It is up to the user to clear the rights with an appropriate body. 

 

Guidelines on “due diligent search” have been agreed upon on Pan-European level, based 
on what is reasonable under the circumstances.  

The preferred solution is based on a license that gives legal certainty to the user and to the 
organisation that clears the rights. National authorities can validate/authorize an 
appropriate rights clearance body to provide legal security in both relations. 

Practical tools to facilitate search and rights clearance are currently tested and 
implemented in projects that are supported by the European Commission under the 
eContentplus programme. In the field of literary works, the ARROW (Accessible Registries 
of Rights Information and Orphan Works) project is a major collaborative effort where 
representatives of rightsholders and cultural institutions partner.  

National solutions form the basis for a workable solution. As digital uses take place in many 
cases across borders, the Pan-European dimension can be achieved by mutual recognition 
of nationals solutions that meet generally accepted criteria. An appropriate instrument is 
needed to achieve mutual recognition of national solutions.  
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GENERAL INFORMATION 

KEY FINDINGS 

• On national level, there are a number of workable solutions to address the 
issue of orphan works. The solutions can be legislative or contractual, and in most 
cases they have elements of both. 

• Taking into account the current legal framework, in particular the Copyright 
Directive of 2001, a license-based approach is the preferred solution. Existing 
European examples are all based on licensing. 

• Legal certainty is a key element. This can be built into a license-based solution. 
National authorities can validate/authorise the rights clearance body so that the 
organisation can issue licenses that relief the user from legal and financial liability 
when using orphan works in accordance with the license. 

• Any workable solution needs to include the criteria of diligent search that the user 
needs to perform prior to the use of the works, by using resources in the country of 
origin of the work. 

• Pan-European criteria for diligent search have already been negotiated and 
agreed upon by 27 organisations representing cultural institutions and rightsholders 
in all work categories. 

• Search and rights clearance will be greatly facilitated by rights clearance 
mechanisms that are currently tested and implemented in EC supported projects, 
such as the ARROW (Accessible Registries for Rights Information and Orphan Works) 
project for literary works. This project puts into practice the principles and tools that 
the High Level Expert Group on Digital Libraries (HLG) established.  

• Nationally approved rights clearance mechanisms form the basis of a workable 
solution. The Pan-European dimension can be achieved by mutual 
recognition of national solutions that meet generally accepted criteria. 

 
By addressing the issue at national level and supporting appropriate rights clearance 
mechanisms in different work categories brings in the legal certainty that cultural 
institutions need in their activities. To achieve cross-border effect and bring legal certainty 
on a Pan-European level, a European Union measure needs to incorporate the 
concept of mutual recognition of acceptable national solutions. 
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1. EXISTING SOLUTIONS IN THE MEMBER STATES 

KEY FINDINGS 

• Some Member States have already addressed the issue of orphan works, 
either by stand-alone regulation or by measures that support collective licensing. 

• Current examples in the Member States are all based on the notion of 
licensing. 

• There exist a number of examples of national contractual solutions. Some of 
them are supported by legislation; some are purely market-driven solutions. 

• The existing situation provides a good starting point. Strengthening and 
recognition of national solutions that meet generally accepted criteria form the 
basis of a workable solution. 

• The generally accepted criteria are listed in chapter two. 

1.1. Legislative Solutions 
 
Legislative solutions can in principle be a) license-based or b) exception-based. Current 
examples from the EU Member States are based on the notion of licensing. An exception-
based solution is in our view neither preferable nor in conformity with existing European 
legal framework, in particular the Copyright Directive 2001/29/EC. 
 
In a license-based system a key issue is the authority to issue a license for an absent 
rightsholder. In principle, a collective management organization (CMO) is best placed to 
speak on behalf of the rightsholders of orphan works in any given category, because such 
an organization already has mandates from many rightsholders in the same category. 
 
The following includes a short summary of some legislative solutions, both within the EU 
and outside. A more detailed review is included in the Interim Report of the HLG - 
Copyright Subgroup, Annexe 1 (October 16, 2006).  

1.1.1. Solutions in the European Union 
 
One of the oldest solutions is a legislative technique called Extended Collective License 
(ECL) which is applied in the Nordic countries. While originally used to support collective 
licensing of music in broadcasting activities, the ECL is today also applied to certain library 
and archival uses, in particular digitization and online availability of protected works. ECL is 
enabling legislation, the aim of which is to provide legal certainty for users and at the same 
time safeguard the exclusive rights of rightsholders. Under an ECL system representatives 
of users negotiate with representatives of rightsholders. At the time when there is an 
acceptable negotiation result and the agreement is signed, the law makes the agreement 
binding also on non-represented rightsholders, including those of orphan works. The 
extension effect provides legal certainty vis-à-vis the cultural institutions, as possible 
outside rightsholders can only make claims against the organisation that concluded the 
agreement. Legislation pays due attention to the position of the outside rightsholders, by 
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ensuring them remuneration and a possibility to opt out. The Danish copyright law (sec. 
50) provides a good example of a modern ECL provision. 
 
The French intellectual property law includes a safeguard clause to support collective 
licensing agreements. The rationale of the provision is to deal with a fact that some 
rightsholders may not be members of a collective management organisation (CMO), and 
may block exploitation of their works. The provisions (L122-9 for copyright and 211-2 for 
related rights) allow a judge to make certain arrangements for such rightsholders. 
 
The UK Copyright Act (sections 167 and 168) includes an implied indemnity in certain 
schemes and licenses. Under this regime there can be an extension effect, but not 
automatically; the Minister may by order provide that a licensing scheme or a license shall 
extend also to such rightsholders that the license does not cover. Section 190 of the UK 
Copyright Act deals with the power of the Copyright Tribunal in cases where a performer 
cannot be ascertained by reasonable inquiry and his previously recorded work will be 
recorded.  
 
The Hungarian Copyright Act (Article 57) gives to the Hungarian Patent Office an 
authorization to issue a non-exclusive license in cases where the user did all that can be 
expected to find the author, but did not succeed. The license to use the work of an 
unknown or not locatable author is valid five years at the maximum. This regime is not 
applicable in cases where the use is subject to compulsory collective management or 
extended collective license, as these licenses cover also the use of orphan works.  

1.1.2. Solutions outside the European Union 
 
The Canadian Copyright Act (section 77) gives to the Copyright Board of Canada a 
possibility to issue non-exclusive licenses authorizing the use of published works, fixed 
performances, published sound recordings and fixed communication signals, if the 
copyright owners cannot be located. The user has needed to make reasonable efforts to 
locate the owner of the copyright and the owner cannot be located. The license is subject to 
such terms and conditions as the Board may establish. The Board has developed a number 
of principles that are generally applied. The Board has decided to cooperate with the CMOs 
that manage rights in respective fields, such as Access Copyright and COPYBEC for text-
based works. The Board often asks royalties to be paid to the relevant CMO and the CMO 
undertakes in such cases to pay the royalties if the copyright owner shows up within five 
years from the expiry of the license.  

 

1.2. Contractual Solutions 
 
A lot of national solutions exist and they are on the increase, as new innovative agreements 
are concluded between cultural institutions and representatives of rightsholders. There is 
wide knowledge among rightsholders and their designated representatives that providing 
lawful access is a key element in their activities. 
 
Collective agreements have been concluded based on the Nordic ECL model and on the 
French legislative support. These are briefly described in chapter 1.2.1. Case studies from 
the Netherlands and Germany are examples of market-based solutions where no legislative 
support exists (chapter 1.2.2). The examples provide only a snap-shot, and by no means 
cover all cases.  
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1.2.1. Examples of collective agreements with legislative support  
 
The National Library of Norway has concluded an agreement with KOPINOR (the 
Norwegian Reproduction Rights Organisation) covering Norwegian books. The project is 
called “Bookshelf” (www.bokhylla.no). According to the agreement, the library will make all 
Norwegian books from the 1790s, 1890s and 1990s available on the Internet. All titles from 
the 1990s and some titles from the 1890s are under copyright; together approximately 
50.000 books. These books will be available to Norwegian IP addresses. The licensing 
agreement is supported by the ECL provision in the Norwegian law (see point 1.1.1). 
 
The National Audiovisual Institute (INA) in France is considered to be the world’s 
largest archive for audiovisual programs produced by public television companies. Its 
operation is made possible through five agreements with different collective management 
organisations (SACEM, SACD, SCAM, SDRM and SESAM). They authorise INA to use works 
belonging to their repertoire, including dissemination on the Internet. For the rightsholders 
who are not represented by the CMOs, the French intellectual property code provides for a 
safety net (see point 1.1.1). 

1.2.2. Agreements and Case Studies without legislative support 
 
FORBID (the Netherlands Library Forum) has concluded an agreement on digitisation 
and accessibility with a coalition of Dutch CMOs representing various groups of 
rightsholders, called VOI©E. The essence of the agreement is that participating libraries 
receive permission from virtually all rightsholders to digitise their collections and make 
them available on their premises for teaching and research purposes. The works must be 
part of the Dutch cultural heritage and no longer commercially available. This license is 
given free of charge. A separate license and a payment are required for online accessibility. 
According to the agreement, the library does not need to search for the rightsholders, as 
the CMOs have undertaken to do that on their behalf.  
 
The German National Library, the publishers association (Börsenverein des Deutschen 
Buchhandels) and two collective management organisations have worked out a practical 
solution to clear the copyright status and facilitate the use of orphan works. The relevant 
CMOs are VG WORT for text-based works and VG BILD-KUNST for visual works, both 
Members of IFRRO. Before declaring a work as orphan and carrying out a diligent search for 
the rightsholder, certain prerequisites must exist:  

• The book is not in sale (there are services to facilitate the search);  

• The book is still protected by copyright; 
• A publisher does not exist or cannot be found to conclude an agreement. 

 
In cases where the library does not find the rightsholder, the CMOs provide help in 
identification. If there is no positive response, the CMOs collect the remuneration. The 
system includes withdrawal provisions, should the rightsholder appear. The library is 
exempted from financial claims. 
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2. WHAT ELEMENTS ARE NEEDED IN A WORKABLE 
SOLUTION 

KEY FINDINGS 

• Any workable solution should be based on the notion of licensing. This 
solution is in conformity with the current legal framework, in particular the 
Copyright Directive of 2001.  

• The use of orphan works should be based on diligent search which the user 
performs prior to the use of the work.  

• There exists a Pan-European understanding on the Diligent Search Criteria, 
based on stakeholder consultation and agreement, initiated by the European 
Commission within the framework of the HLG on Digital Libraries.  

• Ensuring legal certainty is an important building block in any workable 
solution. This notion has two dimensions; legal certainty of users when using 
orphan works, and that of organisations which issue licenses for orphan works. 

• As a minimum, the activities of rights clearance bodies should have legal certainty 
so that they can grant to the users licenses including relief from legal and 
financial liability.  

• Agreed principles need to be tested and implemented in practice. In the text-
based sector, the work of the HLG is continued in a Pan-European project called 
ARROW, supported by the European Commission under the eContentplus 
programme. One of the deliverables is the creation of a European registry of 
Orphan Works.  

• Rights Clearance Centres will be an important part of a practicable solution that 
facilitates the use of orphan works, based on the notion of a distributed network 
of sources of copyright information and licenses. This is a major part of the 
ARROW project. 

2.1. Diligent Search  
 
A prerequisite for the use of an orphan work is that a so called diligent search has been 
performed prior to the use of the work. This search needs to be done using resources from 
the country of origin of the work. Compliance with diligent search criteria should be 
demonstrated by the prospective user and the search results should be duly documented. 
 
A Memorandum of Understanding on Diligent Search Guidelines for Orphan Works was 
negotiated in 2008. It has been approved and signed by 27 organisations representing 
rightsholders and cultural institutions. They have agreed on the following : 
 

• That the due diligence guidelines should be observed, to the extent applicable, 
when searching for rightsholders and that a work can only be considered orphan if 
the relevant criteria, including the documentation of the process, have been 
followed without finding the rightsholders. 
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• To promote the guidelines as acceptable standards for due diligence in dealing 
with orphan works across the European Union, and to encourage their national 
member organisations or entities to relate the generic information resources 
provided in the Joint Report and Sector Reports to national resources, when and 
where applicable. 

• To encourage and support the further development of tools to identify and 
mechanisms to facilitate the lawful use of orphan works, and to advocate for 
measures suitable to prevent future orphan works. 

 
The guidelines consist of the Joint Report listing general search requirements and 
procedures and of Sector Reports for four different creative sectors: text, music/sound, 
visual/photography, and audiovisual.  
 
It is in the interest of rightsholders and users alike to find practical tools that facilitate the 
search procedure and document search results. Rightsholders and cultural institutions 
partner in finding mechanisms, among others in a project called ARROW (Accessible 
Registries of Rights Information and Orphan Works), further described in chapter 2.3 

2.2. Legal Certainty 
 
The issue of legal certainty is of paramount importance in finding appropriate solutions for 
orphan works. The issue has two sides, one for cultural institutions as users of orphan 
works, and another for rightsholders and their rights clearance bodies. There should be 
legal certainty in both relations.  
 
The system should be based on management of rights, and be ensured by authorities. 
Rights are in most cases cleared through CMOs. As a minimum solution, the activities of 
the rights clearing body should be exempted from legal liability as long as it operates under 
defined and established conditions. Based on this, the user can get relief from legal and 
financial liability when using the work in accordance with the license.  
 
This minimum approach could be supplemented by a provision where a designated body 
can issue licences for those groups of rightsholders who are not represented by any CMO. 
With the rich network of CMOs in Europe, there would not be many such instances.  
 
Part of the legal certainty for rightsholders and their representatives would also be 
guidance on the following: 
 
• Provisions for withdrawal of the license if the rightsholder reappears; 
• Provision on how long the remuneration will be kept in reserve; 
• Provisions to allow the use of unallocated remuneration for joint purposes. 
 

2.3. Rights Clearance Mechanisms 
 
The work in the HLG paved the way for practical implementation by devising Key Principles 
for Rights Clearance Centres that can issue licenses for orphan works. These principles 
address issues relating to licensing and remuneration policies, and ensure transparency of 
operations. Rights clearance bodies should be not-for-profit bodies, established by the 
rightsholders themselves. 
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It is logical that tariffs and other conditions to use orphan works are established by 
rightsholders in the same category of works. They are best placed to decide on behalf of 
the absent ones.  
 
The ARROW Project, which is funded by the European Commission under the eContentplus 
programme will install in practice the principles and tools that have been decided by the 
HLG. Thus implementation and follow-up of that work is already in place in the text-based 
sector. ARROW provides for a proper rights information infrastructure for Europeana. 
 
ARROW will establish a network of rights clearance centres and create a European registry 
of orphan works. The aims of the project is to facilitate identification and licensing of 
literary works, among others by :  
 

• Identifying rightsholders and rights status; 
• Allowing exchange of information among rightsholders, agents and libraries; 
• Supporting any diligent search model by libraries; 
• Creating an Orphan Works Registry. 

 
The ARROW Project is a comprehensive consortium in the text-based sector. The public-
private partnership initially involved 16 stakeholders in the book value chain in 10 
European countries as contracting partners. In addition, 10 stakeholder organizations 
support the project as external supporters.   
 

3. IS THERE A NEED FOR A EUROPEAN-WIDE SOLUTION 
AND HOW TO ACHIEVE IT? 

KEY FINDINGS 

• National solutions form the basis for a workable solution. There are ample of 
examples that can be adjusted to national circumstances, all fulfilling the generally 
accepted criteria. The EU can greatly enhance the adoption of national solutions by 
highlighting the issue and its importance in the Member States.  

• The generally accepted criteria include diligent search, legal certainty for users 
and rights clearing bodies, and clearance of rights by bodies that have been set up 
by rightsholders. Such bodies are also best placed to negotiate tariffs and other 
conditions for use. 

• As a minimum, the activities of rights clearance bodies should have legal 
certainty so that they can grant to the users relief from financial and legal liability 
when performing in accordance with the license.  

• Agreed principles need to be implemented in practice. In the text-based sector, the 
work of the HLG is continued in a Pan-European project called ARROW, 
supported by the European Commission under the eContentplus programme. 
ARROW will facilitate rights identification and licensing. One of the deliverables is 
the creation of a European registry of Orphan Works.  
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• Rights Clearance Centres will be an important part of practicable solutions that will 
facilitate the use of orphan works, based on the notion of a distributed network of 
sources of copyright information and licenses. 

• National solutions form the basis for a workable solution. As digital uses in many 
cases take place across borders, the Pan-European dimension can be taken duly 
into account by mutual recognition of national solutions that meet generally 
accepted criteria.  

Under the proposed approach, interoperability and recognition of existing national solutions 
become important issues, especially in respect of the cross border nature of digital uses 
over the network. 

It is suggested that in order to ascertain interoperability between the Member Sates, the 
criteria for commonly accepted elements in an orphan works’ solution need to be defined 
(listed in chapter 2). It is further suggested that the Member States recognise solutions in 
other countries that fulfil the commonly accepted criteria in order to achieve the cross-
border effect.  

As a result, material whose rightsholders are considered diligently searched and licensed 
with legal certainty in one Member State would also be considered accordingly in another. 
The solution would be based on the concept of mutual recognition. 

 

4. IS REGULATORY INTERVENTION NECESSARY? 
 

KEY FINDINGS 

• On European level, some instrument or interpretation is needed to achieve 
mutual recognition of national solutions.  

• The EC should rely on existing guidelines and definitions and examine tools 
which are already available. They are built in collaboration with the stakeholders, 
cultural institutions and rightsholders alike. 

• Should there be a stand alone instrument on orphan works, this instrument should 
establish a mechanism that provides relief from civil and criminal liability in 
respect of licensing of uses of orphan works when diligent search has been 
conducted and demonstrated or recorded, both for the licensee and the 
rights clearing body.  

• In all cases, stakeholder consultation and cooperation is necessary.   
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