
OPEN HEARING EUROPEAN PARLIAMENT MAY 28; FATCA

Ladies and Gentlemen,

When FATCA passed thru the US legislative process a couple of years ago European banks and other 
financial institutions very rapidly realised the enormous implications this US initiative would have on 
them. 

From a democratic and legal perspective, the unilateral approach adopted by the US was very much 
criticised. Indeed, how can one country impose its law on other countries around the world without any 
consultations or discussion. For tax payers in Europe and in other parts of the world, the democratic 
process should normally require that a bilateral (or multilateral) agreement – ideally based on OECD 
standards – is entered into by the legislating country and their home country. 

As from the start, the European Banking Federation (EBF) which represents 4.500 banks in Europe 
provided its member banks a with a forum to discuss FATCA. The EBF immediately engaged the US 
Treasury and the Internal Revenue Service and rapidly became their partner of choice to discuss the 
implementation of FATCA and the necessary related guidance.

It very soon emerged from the first analysis of FATCA that the requested transfer of sensitive personal 
information to US tax authorities would conflict with EU and domestic law. 

The common efforts put into this work has led to where we are today: the signing of bilateral agreements 
- IGAs -  between the USA and individual countries.  However, up until now less than 10 agreements have 
been signed. Given the implementation timeframe imposed on banks, they are deeply concerned about 
the slow pace at which this is proceeding. According to the IGA standard model, financial institutions are 
indeed requested to have their systems ready to be compliant by end of December this year.  Since we 
don’t know yet the details of what we will have to implement, I would say that FATCA is currently the 
most challenging implementation issue for European banks. We strongly believe that the timeline must be 
pushed forward in order to make it possible for financial institutions to comply.  

There are two different model agreements: Model 1 and Model 2. Most EU Member States, if not all, are 
expected to adopt Model 1, according to which banks will report information to their local tax authorities 
- instead of the IRS - which will then transfer the information to the US authorities.
  
In future work on developing and improving automatic exchange agreements we believe this should be 
the general principle. 

From an administrative perspective the implementation of FATCA based on IGA Model 1  will require 
banks to comply with two major requirements:

1) To go thru existing customer data bases in order to find customers with US indicia such as 
addresses, phone number, standing transfers to USA and others.

2) To have comprehensive on-boarding processes in place in order to identify any US tax residents 
when becoming a client in a certain bank as well as making sure the institution can identify any 
changes in the customer personal files. 



This is a major challenge for financial institutions. Indeed, they had to invest huge amounts of work into 
massive projects and had to incur huge costs for changing their IT-systems and building new functions in 
systems. One might think that banks have one common system for their customer but this is rarely the 
case. 

From a legal perspective, the following concerns and experiences should be mentioned.

Within the European Union banks already have systems in place to comply with the Savings Tax Directive . 
This Directive requires banks to transfer automatically a huge amount of information to their tax 
authorities which pass it to tax authorities of other Member States across the EU. The Savings Tax 
Directive relates to information on interests paid out. According to statistics from the Commission, more 
than 3.7 million records were exchanged in 2010.

There is also a Directive on Mutual Assistance on tax issues. 

Again, in 2010, about 3.4 million records were exchanged on the basis of this directive.

Before concluding, I would like to share with you the two following remarks.

First, I would like to emphasize the need to take the already existing legislation when developing new 
standards and requirements for automatic exchange of information. It is essential that dual reporting is 
avoided as this will only bring about more unnecessary costs for banks and their customers.  It is also 
essential that the internal relationship between the current directives and any future FATCA agreements 
is perfectly clear. Here, of course, the Commission plays a vital role to make sure that the legal conditions 
are clear.

My second remark relates to a cost v. benefit perspective. Policy-makers may want to increase the 
exchange of information between countries, require banks to report huge amounts of information and 
provide for the transfer of this massive information between tax authorities of different countries. 
However, it is questionable whether tax authorities will have the capacity to go thru and evaluate the 
information over load. I previously mentioned the figures for 2010 which indicate the massive volumes we 
are talking about already at this stage.  In this respect, it is doubtful that the extra costs that will inevitably 
be generated for reporting institutions, their customers and local tax authorities will always be 
acceptable. To put it simple: do the advantages outweigh the disadvantages? 

As a concluding remark, I would like to suggest that policy makers  take time to reflect on the basic 
principles that should govern the information exchange for tax purposes. What about a risk-based 
approach, whereby only the information that is relevant from a tax evading perspective would be 
transferred? If Governments go the path of the FATCA-approach, the volume of the information exchange
will keep on increasing dramatically, making policy-makers feel comfortable with that very fact and 
disregard the fact that useful information is drown into a this massive flow of data and cannot be dealt 
with by tax adminsitrations.

Thank you.


