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PROPOSAL FOR A EUROPEAN PARLIAMENT DECISION

on the nomination of Alex Brenninkmeijer as a Member of the Court of Auditors
(C7-xxxx/2013 – 2013/XXXX(NLE))

(Consultation)

The European Parliament,

– having regard to Article 286(2) of the Treaty on the Functioning of the European Union,
pursuant to which the Council consulted Parliament (C7-xxxx/2013),

– having regard to Rule 108 of its Rules of Procedure,

– having regard to the report of the Committee on Budgetary Control (A7-0000/2013),

A. whereas Parliament’s Committee on Budgetary Control proceeded to evaluate the
credentials of the nominee, in particular in view of the requirements laid down in
Article 286(1) of the Treaty on the Functioning of the European Union;

B. whereas at its meeting of 7 November 2013 the Committee on Budgetary Control heard
the Council’s nominee for membership of the Court of Auditors;

1. Delivers a favourable/negative opinion on the Council’s nomination of
Alex Brenninkmeijer as a Member of the Court of Auditors;

2. Instructs its President to forward this decision to the Council and, for information, the
Court of Auditors, the other institutions of the European Union and the audit institutions
of the Member States.
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ANNEX 1: CURRICULUM VITÆ OF ALEX BRENNINKMEIJER

Born in 1951 in Amsterdam in the Netherlands.

From 1971 to 1976 he studied Dutch law at the University of Groningen, majoring in private

law and public law, and also obtained a postgraduate teaching diploma in economics.

In 1987, he was awarded a doctorate - for his thesis on access to the courts and the importance

of judicial independence in states based on the rule of law - from the University of Tilburg.

From 1976 to 1980, he lectured at Radboud University Nijmegen and subsequently, until

1984, at the University of Tilburg.

From 1992 to 1996, he was professor of civil procedural law at the University of Amsterdam.

From 1996 to 2005, he was professor of constitutional and administrative law at the

University of Leiden and, from 2002 onwards, also Albeda Professor of Industrial Relations

in the Public Sector and Alternative Dispute Resolution (mediation).

From 1998 to 2001, he was Dean of the Faculty of Law at the University of Leiden.

From 1984 to 1988, he was Vice-President of the Administrative Court in Arnhem (court of

first instance in civil service and social security cases).

From 1988 to 1995, he was a counsellor at the Administrative High Court (court of appeal in

civil service and social security cases); he was subsequently, until 2002, Vice-President of

that court and then a substitute counsellor until 2005.

From 1999 to 2005, he was a substitute counsellor in the inland-revenue division of the

's-Hertogenbosch Court of Justice.

Since 2005 he has been National Ombudsman of the Netherlands; in 2011 he was re-elected

by the Lower House of the Netherlands' Parliament for a second six-year term. In his capacity

as Ombudsman, he has carried out systemic research in many areas into the functioning of the

public sector in the Netherlands; and, through his reports, he has made a major contribution

towards promoting sound public administration.

Mr Brenninkmeijer has extensive experience in the area of international and European
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cooperation. As National Ombudsman, he has been personally involved in a host of

collaborative projects involving ombudsman offices in the Czech Republic, Romania and

Bulgaria, for instance. He was a partner (together with the Ombudsman of Greece) in

connection with EU tenders concerning the ombudsman's office in Serbia and cooperates

closely with ombudsmen in the Caribbean (CAROA) and Indonesia. He has recently been

involved in exchange programmes with Denmark, the United Kingdom and Sweden.

In 2012 he was unanimously elected President of the European Board of Directors of the

International Ombudsman Institute (IOI). He is also a member of the IOI World Board. The

IOI fosters and protects independent ombudsman institutes and promotes good administration.

Mr Brenninkmeijer has thorough knowledge of European institutional and administrative law

and of the rights enshrined in the Charter of Fundamental Rights of the European Union. A

native Dutch-speaker, he can also communicate well in German, English and French.
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ANNEX 2: ANSWERS BY ALEX BRENNINKMEIJER TO THE QUESTIONNAIRE

Professional experience

1 Please highlight the main aspects of your professional experience in public finance,
management or management auditing.

European administrative law was a major area of my work when I was a professor, as a
result of which I am familiar with the legal context of European budget funds.

As National Ombudsman - the office is independent and has a staff of some 170 - I have
ruled on approximately 100 000 individual complaints, since 2006, in which public funds
(tax and social insurance/contributions) have figured prominently. Under my direction, in
addition, about 60 own-initiative investigations have been conducted which have focused,
in the context of sound administration and fair treatment of citizens, on the responsible
spending of tax revenues. Those investigations, covering matters across the whole range
of government policy, have a great deal in common with performance audits by the
European Court of Auditors. Each involved issues concerning the organisational set-up of
the relevant public bodies, the regularity and efficiency of their actions and the
effectiveness thereof from a 'user's' (i.e. the citizen's) perspective.

In various positions, I have discharged management duties: when I was vice-president of a
court of appeal, I directed the contributions division and was a member of the court's
management team; as dean of faculty at Leiden, I was ultimately responsible for running
the faculty and was a member of the board of deans at university level; as National
Ombudsman, I have been ultimately responsible for managing an organisation with some
170 staff.

2 What are the three most important decisions to which you have been party in your
professional life?

1 As National Ombudsman, I have played a significant role in making legal proceedings
more effective and more efficient both within public administration and within the
judicial system. A sound line of reasoning and close cooperation have persuaded
managers, other officials and judges that, in many cases, the need for legal
proceedings can be obviated by averting disputes and conflicts through early and
effective communication and, possibly, mediation. Depending on the type of case, the
settlement rate is between 40% and 60%. Efficiency has risen by some 25%.

2 When I was a social security judge, I was involved in important cases concerning
equality of treatment for men and women. At issue was the extent to which national
legislation is binding in the light of international and European legislation. The
decision-taking process was politically sensitive, since politicians kept a suspicious
eye on judges because of their independent role in this area. The rulings concerned
secured equal treatment within the Dutch legal system.
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3 When I was a senior judge, I handed down significant rulings on the Netherlands'
system of social security contributions, including on the extent to which an employer-
initiated 'no-claims bonus' system in connection with sickness and incapacity to work
is binding. Those rulings have strengthened safeguards for individuals' medical details.

Independence

3 The Treaty stipulates that the Members of the Court of Auditors shall be ‘completely
independent’ in the performance of their duties. How would you act on this obligation in
the discharge of your prospective duties?

In accordance with Article 286 of the Treaty on the Functioning of the European Union -
the EU Treaty - and with the Lima Declaration by INTOSAI, the International
Organisation of Supreme Audit Institutions, I would take no instructions, from
governments or other parties, concerning the discharge of my duties. I would furthermore
undertake no activities which were, or appeared to be, incompatible, either directly or
indirectly, with my responsibilities and obligations as a Member of the European Court of
Auditors. For an audit institution such as the European Court of Auditors, independence is
a prerequisite for being able to exercise its powers properly.

Being 'completely independent' when performing duties means more than complying with
an oath and following procedure, however. Independence is a mindset developed in the
course of exercising a profession. Both as a professor and as a judge, and as National
Ombudsman, I have functioned completely independently; and most certainly in my latest
position, I have a recognisable and generally acknowledged independent identity. That is
so despite the political environment in which the National Ombudsman operates.
Transparency International, in its National Integrity System assessment report, identified
the National Ombudsman as the strongest pillar in the integrity system.

4 Have you been granted discharge for the management duties you carried out previously,
if such a procedure applies?

Yes. Having ultimate responsibility for the office of the National Ombudsman as an
independent High Council of State, I have had to account to Parliament each year, since
1995, for the office's actions and reports1. None of my annual reports since 2005 has
prompted comment from the Netherlands' Parliament about the management of the
National Ombudsman's office. Each year, Government auditors verify whether
expenditure has been regular, exhaustive and correct. Since 2005, an unqualified opinion
has been delivered.

In its annual accountability report, the Netherlands' Court of Auditors reports separately
on the High Councils of State. Those reports have not drawn different conclusions either.

1 For the 2012 annual report, see:
http://jaarverslag.nationaleombudsman.nl/sites/default/files/Verslag%202012.pdf
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My annual report includes a thematic examination of the civil service (e.g. integrated
cooperation within government, confidence in government, and government complexity).
There has been a consistently positive response from the Government, as well as from
Parliament, to thematic reporting; it has also prompted debate in society.

5 Do you have any business or financial holdings or any other commitments, which might
conflict, with your prospective duties? Are you prepared to disclose all your financial
interests and other commitments to the President of the Court and make them public? If
you are involved in any current legal proceedings, would you please give details?

My business interests or commitments are no more, and no less, than what is customary
for a private household: I have bank accounts, a house and a mortgage. I am prepared to
disclose those interests in full to the President of the Court of Auditors and, in the
customary way, make them public in a declaration on the Court's website.

I am currently involved in no legal proceedings; nor have I been involved in any legal
proceedings of relevance to the integrity of offices held.

6 Are you prepared to step down from any elected office or give up any active function with
responsibilities in a political party after your appointment as Court member?

I am not a member of a political party and therefore do not hold any elected office or have
any active function with responsibilities in a political party. I also undertake not to take up
such a function if I am appointed as a Member of the European Court of Auditors.

7 How would you deal with a major irregularity or even fraud and/or corruption case
involving persons in your Member State of origin?

Regardless of the Member State or individual concerned, I would report any such case to
the competent authority. To my mind, there must be a zero-tolerance policy on fraud and
corruption. Fraud and corruption, but also major irregularities, erode the foundations of
democracy, namely public confidence in how public organisations operate, whether at
European or national or local level. In my capacity as National Ombudsman, I have
noticed, in connection with complaints alleging corruption or irregularities, that a loss of
public confidence very quickly spreads to other public-sector organisations at various
levels, i.e. there is a considerable spill-over effect. Combating fraud and corruption must
therefore be a key priority of every government organisation at whatever level.

If, in my capacity as a Member of the European Court of Auditors, I encountered an
instance of possible fraud and/or corruption, I would ensure, regardless of where the
individuals concerned from or the Member State concerned, that the information I had
was, where possible, properly recorded and communicated in such a way that anti-
corruption and law enforcement authorities could act on it accordingly. I would also
immediately apply the 'two-man rule' in that I would inform the President of the European
Court of Auditors, with action being taken in accordance with Decision No 97-2004 of the
European Court of Auditors on cooperation with the European Anti-Fraud Office (OLAF).
To put it briefly, I would ensure that national background did not make the process of
establishing the truth - with a view to combating fraud and/or corruption and to possible
law enforcement action - any less effective.
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Performance of duties

8 What should be the main features of any sound financial management culture in any
public service?

I firmly believe that the key components of a sound financial management culture are:

- the integrity of the organisation concerned;
- compliance and regularity with regard to spending;
- restraint;
- transparency through public accountability;
- making performance and risks visible: making timely adjustments;
- a critical and efficient chain of oversight, both internally and externally.

In my capacity as National Ombudsman, it has become clear to me time and time again
how important it is that public bodies should act lawfully and communicate clearly, and
comprehensibly, about their objectives, activities and achievements. Often, this is half the
battle in ensuring public understanding and thus public confidence in government. I am
therefore convinced that sound financial management benefits from transparency, starting
with clear, structured reporting by those responsible for implementing programmes and
legislation. In particular in connection with public funds, management reporting must
establish not only that the financial data are reliable, but also whether programmes and
activities have been lawfully carried out. Such reports must also include information about
what has been achieved. It must clearly and convincingly be established whether:

1 The organisation concerned has taken sound and efficient action, in accordance with
the rules, to carry out its tasks;

2 Public funding for that action has been as thrifty as possible;

3 The objectives of programmes or legislation have been attained as intended, including
an assessment as to how, and to what extent, predetermined performance indicators
have been complied with; without clear objectives and predetermined performance
indicators, there will be very little progress, if any, on meeting goals.

For me, the clarity of the legal framework for implementation is also of special concern.
In my capacity as National Ombudsman, I have established - in systematic observations
and investigations - that laws and regulations, including European laws and regulations,
can be made much clearer. It has become apparent to me that, as a result, not only citizens
do not precisely know what they have to comply with, in many instances, but experts and
specialists, too, both within and outside government, are often in the dark about the
significance of the legal framework. This lack of clarity is detrimental to proper
implementation and accountability and is disastrous for public confidence, since people
may think that anything goes! I addressed this in my annual report for 2012, as National
Ombudsman, entitled 'Mijn onbegrijpelijke overheid’ (My incomprehensible government).
The Netherlands' Government has endorsed my observations. As a Member of the
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European Court of Auditors, I would focus on the crucial importance of clear regulations
and policy for clear accountability and effective and efficient administration.

9 Under the Treaty, the Court is required to assist Parliament in exercising its powers of
control over the implementation of the budget. How would you describe your duties with
regard to reporting to the European Parliament and, in particular, its Committee on
Budgetary Control?

The Court of Auditors helps to ensure the democratic function of Parliament. Public
confidence in government is a basic prerequisite for a democratic system to function
properly. For the most part, citizens cannot themselves check whether governments make
prudent use of public monies, and the media often only zero in on things that have gone
wrong, meaning that there is no balanced view. Accordingly, it is crucially important that,
through public accountability and parliamentary oversight, a proper picture emerges of
how effective and efficient administration is. It has become apparent to me, as National
Ombudsman, that proper public accountability helps to legitimise the competent
authorities1. Furthermore, holding the Member States and the Commission to account, and
consideration of this by the Court of Auditors, is a good way of learning from the past and
of bringing about improvements in how programmes and legislation are implemented.

In addition to the annual report, the European Court of Auditors decides, whether upon
request or not, which special issues should be looked into and liaises with Parliament and
the Council on the outcome. In the procedure for the European Parliament to grant
discharge to the Commission, the added value of the reports of the European Court of
Auditors lies not only in its objective findings, recommendations and conclusions, but also
in how the reports concerned meet the need for Parliament to have objective information
on the various policy areas and in the readability and accessibility of the reports both for
parliamentarians and for the public.  For me, accessibility is most important. In my
capacity as National Ombudsman, I have made a major contribution towards clear
reporting on the Government's actions. As a result, the parliamentary debate on effective
and efficient administration in the Netherlands has intensified and the public debate, too,
has become more animated and more familiar for many citizens. As a Member of the
Court of Auditors, I would like to help make reports clearer and convey their relevance to
the wider public in a way which appeals to the public.

To identify relevant issues to be addressed by the Court of Auditors, good contacts with
the political stakeholders in the discharge process, i.e. Parliament and the Council, are
essential. In the relationship between Parliament and the Court of Auditors, the
Committee on Budgetary Control plays a key role, to my mind, since it is the most
important contact point for the Commission and the Court of Auditors in connection with
annual discharge and with consideration of the Court of Auditors' special reports. The
outcome of such scrutiny is also of importance to Parliament's specialised committees.
The Committee on Budgetary Control plays an important role in handling coordination
between the Court of Auditors and the specialised committees. As a Member of the Court
of Auditors, I would willingly explain the Court's findings before Parliament bodies,

1 A.F.M. Brenninkmeijer and K van den Bos, 'Vertrouwen in wetgeving, de overheid en rechtspraak'
(Confidence in legislation, government and the administration of justice), in: Nederlands Juristenblad (NJB)
2012, No 21, pp. 1451-1457.
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especially as regards particular improvements to specific regulations and other legislation
in order to make them more effective and legitimate, in close consultation and cooperation
with both the Committee on Budgetary Control and with specialised committees. In my
capacity as National Ombudsman, I have gained considerable experience of liaising with
representative bodies.

10 What added value do you think performance auditing brings and how should the findings
be incorporated in management procedures?

Though examination of financial regularity and legitimacy forms the basis of the Court of
Auditor's checks, I regard performance audits as very important for public accountability.
The correct choice of areas to be performance-audited is a factor in the policy relevance of
the Court of Auditor's work. Performance audits can demonstrate, in a suitable fashion,
policy outcomes and the specific value to society of European policy for citizens.  Good
timing of performance audits provides an opportunity for parliamentary debate and hence
greater democratic influence.

For instance, the Court of Auditors' recent opinions on agricultural policy and structural
policy have brought about improvements to Commission proposals in these areas,
including reducing the number of objectives. If legislation and conditions for providing
support are clearly formulated to begin with, including performance indicators and
criteria, it can subsequently more effectively be established whether the performance
outcome has been delivered. If legislation is clear to begin with, there will be fewer
mistakes in applying financial support provisions and error rates will be lower in terms of
financial regularity.

11 How could cooperation improve between the Court of Auditors, the national audit
institutions and the European Parliament (Committee on Budgetary Control) concerning
the audit of the EU budget?

Eighty percent of the EU budget is spent in the Member States, and, with regard to the
Structural Funds, there is national cofinancing. European and national regulation and
budgeting have become more closely interwoven, in financial terms, over the years. That
implies - despite the differences, many historically and culturally determined, between the
Member States - that the necessary linkage between European and national public
accountability is becoming more significant, with both the European Parliament and
Member State parliaments playing a major role. Those roles, however, must themselves be
increasingly interlinked. Accordingly, in close cooperation with national audit bodies, the
European Court of Auditors must work on making accountability ever more transparent so
that the democratic role both at European level and at national level can be properly
played. The European Court of Auditors has limited resources, which is why validated
audits at national level must be capitalised on as much as possible.  I attach great
importance to stepped-up cooperation between national audit institutions and the
European Court of Auditors on the EU Contact Committee. Ultimately, the European
Court of Auditors audits the Member States' control systems, as is apparent, for example,
in the 2012 annual report.

I realise that the audit function in the European Union is still evolving and that no magic
formula has been identified for optimum auditing. In an ongoing dialogue between the EU
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institutions, there must be no let-up in efforts to make public accountability
democratically more legitimate and stronger. In the process, an optimum methodology
must be developed; but, in addition, accountability must be understandable to the public,
and control burdens must be no greater than is reasonably necessary. The key issue is to
link, in a responsible fashion, how the EU functions and how the Member States function.

Other questions

Would you withdraw your candidacy if Parliament’s opinion on your appointment as Member
of the Court was unfavourable?

In the relationship between the Court of Auditors - including me as a member of it - and
Parliament, and the Committee on Budgetary Control in particular, trust is an essential
precondition. I realise that, in demonstrating independence of mind and my professional
abilities, I have to convince Parliament that I meet the conditions to be appointed.

Should Parliament prove to have insufficient confidence in my professional abilities and
independence, and issue a negative opinion accordingly, I would withdraw my candidacy.


