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The study at a glance 

15 October 2015 www.ceps.eu 

 Part I. The intervention logic of the Infosoc Directive and 
related legislation 

 Part II. Evaluation of selected issues 

 The legal aspects of copyright: harmonisation and efficiency of the 
EU copyright regime, and its impact on other policy areas 

 The Internal Market aspects of copyright: EU copyright and the 
functioning of the Single Market 

 Industry aspects of copyright enforcement in the digital 
environment 

 Remuneration and compensation of authors and performers 

 Part III. General ex-post evaluation 
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Industry aspects of copyright enforcement in the digital 
environment 
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• Weakness: enforcement 

• The current level of protection for right-holders is still 
inadequate 

 

• Mechanisms endorsed by the Directive (TPM) did not consider 
the impact of the Internet and have been overcome 

• Used only in a limited subset of business models 

 

• ISP filtering (art. 8.3) deemed incompatible with the ‘mere 
conduit’ principle (art. 12-15 e-commerce Directive) 
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Compatibility of the EU Copyright 
Framework with the Digital Age 
(1/2)  
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5 Compatibility of the EU Copyright 
Framework with the Digital Age 
(2/2) 
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• Most used interventions are mechanisms that were not 
envisaged by the InfoSoc Directive 

• Voluntary codes of conducts 

• Administrative mechanisms 

• Criminal proceedings against large-scale commercial infringers 

• Infringement of IPRED provisions suffered from the lack of 
distinction between commercial scale vs. individual 
subscriber dimension 

• Some successful cases of DRM made possible by 
proprietary digital standards (iPod, kindle) 

• Tendency to walled gardens  

• Issues with interoperability, copyright exceptions and limitations  
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Remuneration and compensation of authors and performers 
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• The EU Copyright framework did not secure an adequate level of 
remuneration for A&P 

• Two approaches 

• ‘Hands-off’ approach (e.g. Infosoc) 

• ‘Paternalistic’ determination of mandatory rights to equitable 
remuneration (Rental Directive, Term of Protection in Sound Recordings, 
Resale Right Directive) 

• Freedom of contracts matter much more than either of the two approaches  

• Contractual mechanisms and other (labour) law provisions are fully under 
national competence  

• ‘Pay-per-use’ system and equitable remuneration? 

• A matter of market forces 

• Since there is no definition of ‘equitable remuneration’ in the EU acquis, 
both approaches result in similar market outcomes: A&P remuneration 
depends on their and their counterparts’ market power 
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Remuneration/compensation of 
authors and performers (1/2)  
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• Remuneration/compensation is satisfactory for a limited 
number of creators 

• Very small number of very successful authors 

• Small authors are not kicked out of the market 

• Increasing inequality of compensations 

• Radically new market structure of digital content economy 

• Disintermediation from publishers (e.g. for books, music, 
newspapers) 

• Re-intermediation to distribution platforms (e.g. Google, 
Amazon, Facebook, Apple) holding market power because of 
access to users and their data 
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Remuneration/compensation of 
authors and performers (2/2)  
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General ex-post evaluation 
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• How effective is the current InfoSoc Directive?  

• How efficient is the present EU copyright framework structure?  

• Effectiveness of monitoring and evaluation  

• Have the existing implementation and monitoring tools been sufficient? 

• Is the available evaluation work on the InfoSoc Directive sufficient?  

• Implementation gaps 
• ‘Internal’ coherence: what are the main gaps and fragmentation in the application of 

the existing EU InfoSoc Directive and related broader framework? 

• What are the economic and other quantified costs incurred by citizens, society and 

stakeholders due to these gaps and fragmentation? 

• What are the existing gaps that could be addressed through better application and 

implementation of the existing Directive and wider legislative framework? 

• Relevance 
• To what extent has the EU legislative framework been able to keep up with 

technological developments, in particular with the digital transformation? 

• What are the likely efficiency losses associated with the current inadequacy of the 

InfoSoc Directive? 
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Evaluation questions 
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Ex-post evaluation: summary 
table 
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Criterion 
Score 

(1 to 5) 
Motivation 

Effectiveness •• 

Of the four main goals pursued by the InfoSoc, only one can be said to have been fully 

achieved (alignment with international legislation), and even in that case there are 

exceptions and divergences (e.g. the three-step test, making available right). The other 

goals have only partly been achieved, and technological evolution makes them even 

harder to achieve today.  

Efficiency • 

The Infosoc Directive is inefficient because it could only partially achieve its initial goals 

(i.e. the failure to achieve intended benefits translates into low cost-effectiveness). 

Furthermore, the wider framework on copyright still generates costs in terms of its 

inhibiting factor for content production, distribution and creation, generating 

productive, allocative and dynamic inefficiencies. Some instruments, such as the 

Directives on Orphan Works and Collective Rights Management, are too recent to 

evaluate in full. 

Coherence ••• 

While the InfoSoc has achieved an unprecedented level of coherence in the European 

Union’s legislation on copyright, and has been complemented by additional instruments 

(e.g. the Orphan Works and Collective Rights Management Directives), several problems 

remain in terms of both internal and external coherence.  

Relevance •• 

Despite its overall importance and relevance as a domain of legislation in the fields of 

content and media, the EU copyright framework is outdated in light of technological 

developments.  
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