DIRECTORATE-GENERAL FOR EXTERNAL POLICIES OF THE UNION
DIRECTORATE B
POLICY DEPARTMENT

BRIEFING PAPER
ENHANCING EU ACTION ON THE DEATH PENALTY IN ASIA

Abstract
This paper has three objectives. First, it provides an analysis of the state-of-play regarding
the death penalty in Asia, covering 24 countries of which 5 have abolished the death
penalty, 6 are abolitionist in practice and 13 have carried out executions within the past
10 years without declaring a moratorium. Developments and recommendations for EU
action relating to eight countries are highlighted: China, India, Indonesia, Japan,
Malaysia, Singapore, Taiwan and Thailand. The analysis reveals the wide range of crimes
still threatened by the death penalty, the death row problem in countries that are
abolitionist in practice or rarely carry out executions, the continued existence of the
mandatory death penalty, yet the falling rate of executions in retentionist countries.
Second it reports on EU human rights dialogues; on other interventions including the
protection of citizens facing the death penalty; the part played by the EU in promoting
resolutions for a moratorium on executions at the UN General Assembly; and the success
of projects in the Philippines and China supported by EU grants. Third, it suggests
policies that might help to support initiatives in Asian countries aimed both at restraining
the use of the death penalty and securing its complete abolition.

EXPO/B/DROI/2011/22
PE 457.068

/October/ 2012
EN

Policy Department DG External Policies

This briefing paper was requested by the European Parliament's Subcommittee on Human Rights.
AUTHOR:
Roger HOOD, Professor Emeritus of Criminology, University of Oxford and Emeritus Fellow All Souls
College Oxford, UNITED KINGDOM
ADMINISTRATOR RESPONSIBLE:
Anete BANDONE
Directorate-General for External Policies of the Union
Policy Department
WIB 06 M 85
rue Wiertz 60
B-1047 Brussels
Editorial Assistant: Pia VANNESTE
LINGUISTIC VERSION
Original: EN
ABOUT THE EDITOR
Editorial closing date: 17 October 2012
© European Union, 2012
Printed in Belgium
ISBN: 978-92-823-3880-3
Doi: 10.2861/71032
The Information Note is available on the Internet at
http://www.europarl.europa.eu/activities/committees/studies.do?language=EN
If you are unable to download the information you require, please request a paper copy
by e-mail : poldep-expo@ep.europa.eu
DISCLAIMER
Any opinions expressed in this document are the sole responsibility of the author and do not
necessarily represent the official position of the European Parliament.
Reproduction and translation, except for commercial purposes, are authorised, provided the source is
acknowledged and provided the publisher is given prior notice and supplied with a copy of the
publication.

2

Enhancing EU action on the death penalty in Asia

TABLE OF CONTENTS
TABLE OF CONTENTS.........................................................................................................................................3
ACKNOWLEDGEMENTS .....................................................................................................................................5
EXECUTIVE SUMMARY.......................................................................................................................................6
1.

INTRODUCTION - THE SCOPE OF THE PAPER .................................................................................... 10
1.1 THE MATTERS WHICH THE CONTRACTOR HAS BEEN COMMISSIONED TO COVER ARE: .................... 10
1.2 OVERVIEW ..................................................................................................................................................................... 11
1.2.1 ABOLITION ACHIEVED ................................................................................................................................. 11
1.2.2 ABOLITIONIST IN PRACTICE....................................................................................................................... 11
1.2.3 SCOPE OF DEATH PENALTY LEGISLATION ........................................................................................... 12
1.2.4 THE DEATH PENALTY AS A MANDATORY PUNISHMENT................................................................. 15
1.2.5 CRIMES FOR WHICH EXECUTIONS ARE ENFORCED ........................................................................... 15
1.2.6 DECLINE OF EXECUTIONS .......................................................................................................................... 16
1.2.7 CONSEQUENCES FOR DEATH ROW ........................................................................................................ 16
1.3 DEVELOPMENTS IN EIGHT KEY COUNTRIES....................................................................................................... 18
1.3.1 CHINA................................................................................................................................................................ 18
1.3.2 INDIA ................................................................................................................................................................. 20
1.3.3 INDONESIA...................................................................................................................................................... 22
1.3.4 JAPAN ............................................................................................................................................................... 23
1.3.5 MALAYSIA........................................................................................................................................................ 25
1.3.6 SINGAPORE ..................................................................................................................................................... 26
1.3.7 TAIWAN ............................................................................................................................................................ 28
1.3.8 THAILAND........................................................................................................................................................ 29

2.

HUMAN RIGHTS DIALOGUES .............................................................................................................. 31

3.

OTHER EU INTERVENTIONS................................................................................................................. 33

4.

EU COORDINATION AS REGARDS PRISONERS ON DEATH ROW....................................................... 34

5.

EU AND UN GENERAL ASSEMBLY RESOLUTIONS .............................................................................. 35

6.

EU FUNDED PROJECTS ........................................................................................................................ 37
6.1 THE PHILIPPINES PROJECTS .................................................................................................................................... 38
6.2 PROJECTS IN CHINA................................................................................................................................................... 38
6.3 RESTRICTING THE DEATH PENALTY FOR DRUG OFFENCES.......................................................................... 42
6.4 MURDER VICTIM’S FAMILIES OPPOSED TO CAPITAL PUNISHMENT.......................................................... 42

7.

POLICY .................................................................................................................................................. 43

8.

PRACTICES ............................................................................................................................................ 46

9.

FUTURE PROGRAMME ......................................................................................................................... 47

10.

ADDENDUM.......................................................................................................................................... 48
10.1 THE MANDATORY DEATH PENALTY: SINGAPORE AND MALAYSIA ........................................................... 48
10.2 CLEMENCY: INDIA....................................................................................................................................................... 49

BIBLIOGRAPHY................................................................................................................................................ 50

3

Policy Department DG External Policies

LIST OF TABLES
Table 1:

Categories of capital offences in 19 Asian countries that retain the death penalty,
including six (in italics) that are abolitionist in practice ................................................................. 14

Table 2:

Votes cast at the UN General Assembly, by countries that retained the death penalty in
law in 2007, on the resolution for a worldwide moratorium on executions and whether
the country signed the Note Verbale (NV) of dissent...................................................................... 37

4

Enhancing EU action on the death penalty in Asia

ACKNOWLEDGEMENTS
In preparing this briefing paper I have been privileged to have at my disposal information I have
received from EEAS in Brussels and several other countries and the Evaluation Reports on studies
funded by EIDHR in the Philippines and China. I have been able to draw on my own experiences in
discussing the issue of capital punishment in China and several other Asian countries during the past
decade since my first visit to China on behalf of the UK Foreign Secretary’s ‘Death Penalty Panel’ in 2000.
In the Philippines I was invited by the Free Legal Assistance Group (FLAG) in 2002 at the beginning of
their campaign for abolition of the death penalty to give evidence before parliamentary committees
and to lecture on world-wide developments in Manila, Cebu and Davao. I am grateful to Flag’s
Executive Director, Ms Cookie Diokno, for information on the EU’s assistance to its activities. In China I
was a consultant to the Great Britain – China Centre, first as a speaker at meetings on the project
‘Strengthening the Defence in Death Penalty Cases’ and then in a more active way as the consultant to
the public opinion survey and as a lecturer on international trends in the project ‘Moving the Debate
Forward’ on the death penalty in China. In addition I have been a regular consultant to the Londonbased Death Penalty Project and with them have lectured in recent years on the subject in Taiwan,
Japan and Malaysia. I attended a very useful Norwegian-Vietnam seminar at Oslo University in 2010 and
I also benefitted from an invitation to lecture at a Conference organised by O.P Jindal Global University,
near Delhi, in November 2011. I was also privileged to be one of three external experts invited by the
Chinese Ministry of Foreign Affairs to take part in the first seminar on the death penalty to be held with
the Office of the UN High Commissioner for Human Rights, in Hangzhou, December 2011. I thank all
these organisations for providing me with these opportunities to gain a closer insight into
developments in Asia.
In addition to my previous research published in The Death Penalty: a Worldwide Perspective (4th edition
with Professor Carolyn Hoyle, 2008), I have been fortunate to be able to bring information on Asia upto-date by drawing upon a number of excellent presentations given at an International Conference on
‘Capital Punishment in Asia’, which I convened with Dr Surya Deva at City University of Hong Kong Law
School in November 2011. It received support from the EEAS office in Hong Kong and Macau. The titles
of these papers which we have edited for publication later this year are to be found in the footnotes
where the persons concerned are thanked. Additionally, I acknowledge that the new website
developed with the financial support of the European Union at North Western University School of Law
in partnership with the World Coalition against the Death Penalty has been especially helpful:
http://www.deathpenaltyworldwide.org
Roger Hood, 21 May 2012

5

Policy Department DG External Policies

EXECUTIVE SUMMARY
The brief for this paper was: first, to provide a concise state-of-play regarding the death penalty in Asia,
with a focus on countries where the situation or recent evolution warrants more attention; second, to
analyse the past experience and potential new avenues for EU action against the death penalty in Asia;
and third to define possible courses of action or policy proposals for the European Parliament to take in
order to contribute constructively to future EU policy (including priorities of future EU aid funding).
Asia has been defined as including the following 24 countries:






Five that have abolished the death penalty completely: Cambodia, Bhutan, Nepal, Mongolia (the
most recent), and the Philippines. Neither Cambodia nor Bhutan have ratified the Second
Optional Protocol to the International Covenant on Civil and Political Rights (ICCPR) aiming at the
abolition of the death penalty. It is recommended that they should be encouraged to do this so
as to ensure, as far as it is possible, for future generations that there will be no reinstatement of
capital punishment.
Six that have retained the death penalty in law but are regarded as abolitionist in practice, no
person having been executed for at least 10 years, although all have imposed death sentences in
this period: the Maldives, Brunei, Sri Lanka, Burma, Laos, and South Korea. Brunei and Burma have
yet to accede to the ICCPR, and none of the four other countries that have ratified the ICCPR have
ratified the Second Optional Protocol. They should all be encouraged to do so.
Thirteen that retain the death penalty and have carried out executions within the past 10 years
(the last known execution is in brackets). Eight of these retentionist countries (in bold) are
discussed in more detail with recommendations made for possible EU future action to encourage
reform leading towards further restrictions on the scope and application of the death penalty, a
moratorium on executions, and final abolition: Afghanistan, Bangladesh, China (2012), India
(2004), Indonesia (2008), Japan (2012), North Korea (2011), Malaysia (2010), Pakistan (2008),
Singapore (2011), Taiwan (2011), Thailand (2009) and Vietnam (2011).

Among the issues discussed are:


The wide range of capital crimes other than murder for which the death penalty is retained in law,
especially for drugs offences in 11 if the 13 retentionist countries. Executions for crimes other
than murder or where death has ensued from a terrorist attack have in recent years been carried
out in seven Asian countries. It is recommended that the EU should emphasise that all these
countries should meet the international standards for restrictively applying the death penalty set
out in Article 6(2) of the ICCPR and the ECOSOC Safeguards for those facing the death penalty, as
progressively interpreted by human rights bodies, by abolishing it for all crimes except culpable
murder, as a prelude to complete abolition.



The need to seek abolition of the mandatory death penalty in Asian countries that maintain it for
any crime, in line with international human rights law and practice.



The decline in the number of countries regularly carrying out executions. Only four of the 13
countries have carried out an execution in every one of the past 10 years (China, Bangladesh,
North Korea, and Vietnam) and only seven are known to have carried out an execution in 2011:
the four named above plus Afghanistan, Singapore and Taiwan. The trend in the annual number
of executions is, despite a few fluctuations, going downwards and this has been especially
notable in China, Malaysia, Pakistan, and Singapore.
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The consequence of the falling recourse to, or complete cessation, of executions in countries that
retain the death penalty in their penal codes and continue to sentence persons to death. Unless
there is an automatic commutation to a lesser sentence, a large number of prisoners end up
under sentence of death on ‘death rows’. Thus it is not sufficient for countries to hang on to the
status of being ‘abolitionist in practice’: they should move swiftly to abolish capital punishment
completely.

As regards the impact of EU action in these Asian countries the following aspects are discussed:


Human rights dialogues: The only established dialogue at Troika level is with China, although
dialogues have been held at the level of Heads of Missions under Political Framework Agreements
and Partnership and Co-operation Agreements in most of the countries in Asia that retain the
death penalty. Recently dialogues have been held in Indonesia and Laos and for the first time in
January 2012 in Vietnam. Difficulties encountered and limitations of such dialogues for moving
the debate forward are discussed. It appears that the real value of these official intergovernmental human rights dialogues is that, by a process of repetition, they have made it
possible for the subject of abolition to be raised and openly discussed and critiqued in legal and
academic circles as one that inevitably raises serious issues relating to the violation of universally
accepted human rights. This has certainly been the case in China.



The activities of EEAS delegations, including demarches. Particular note is made of the EEAS
initiative in Malaysia to promote debate on the abolition of the death penalty.



The question of the identification of citizens from EU countries who may be charged with a
capital crime or have been sentenced to death is raised and a recommendation for more effective
legal assistance is put forward.



The outcome of EU activities at the United Nations in relation to the resolutions for a universal
moratorium on executions in 2007, 2008 and 2010. Recommendations are made with regard to
the forthcoming debate in November/December 2012. It is noted that several countries might be
persuaded to change their vote from ‘abstain’ to ‘in favour’ or from ‘against’ to ‘abstain’. It is also
noted that the majority of retentionist countries had signed the Note Verbale dissociating
themselves from previous resolutions. Action is relation to persuading them not to do this in 2012
is also discussed.



The outcome of EU funded projects exclusively centred on Asia: in the Philippines and China.
Three projects were completed in the Philippines, the main one in support of the abolitionist
campaign of the Free Legal Assistance Group known as FLAG. This was widely agreed to have
been very effective in helping to secure abolition in 2006. Two projects have been completed in
China, the first entitled ‘Strengthening the Defence in Death Penalty Cases’ and the second,
‘Moving the Debate Forward: China’s Use of the Death Penalty’. A third project, begun in June
2009 is called ‘Promoting Judicial Discretion in the Restriction and Reduction of Death Penalty’.
Two other (on-going) broader projects include some Asian countries. One is concerned with
‘Restricting the Death Penalty for Drug Offences’ and the other with ‘Voices of Victims Against the
Death Penalty.’



The projects completed in China were regarded by the EU evaluators as very successful. These
projects (the author of this report was involved with them) have raised awareness among Chinese
officials, judges, prosecutors and academics of the speed with which an international trend
towards complete abolition of capital punishment has progressed; the importance of
developments in human rights law in this process, including the ICCPR, the ECOSOC minimum
standards and the judgments of human rights committees and courts; and the obligations resting
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on China brought about by these developments, especially in relation to limiting the scope of
capital punishment to the ‘most serious crimes’, ensuring fair trials, providing access to counsel
skilled in defending death penalty cases, reducing arbitrariness in the administration of capital
punishment through developing guidelines to be applied by the courts, and a system marked by
transparency and accountability, including the publication of official statistics to enable
monitoring of death sentences and executions. In other words, the work has been aimed at
improving the administration of, and thereby reducing the application of the death penalty,
within a context where abolition has been presented only as a rather long-term goal. Several
valuable outcomes are discussed, in particular the findings of the first scientific survey of public
opinion in China which showed that Chinese citizens are not likely to be so hostile to further
restriction and abolition of the death penalty as the Chinese authorities have supposed and that
it is the practitioners of criminal justice that need most to be educated further about the realities
of capital punishment and the human rights issues that are inevitable involved in administrating
this cruel, inhuman and degrading punishment.
As regards further recommendations:


The status of capital punishment in the various countries discussed in this paper suggest no
single strategy should have priority, rather each country should be approached in regard to the
stage that it has reached in considering whether to continue to retain or to move towards further
restriction or complete abolition of the death penalty. While the most desirable outcome is for
countries, just as Mongolia has, to move in ‘one leap’ from retention and execution to full
abolition within a year or two, this is unlikely to happen in most Asian countries. To achieve such
a dramatic change in the law requires exceptional political leadership and power.



More emphasis should also be places on the need to publish annually statistics on the number of
persons sentenced to death and the number executed and for which crimes, as laid down over 20
years ago in UN Resolution 1989/64.



The EU should continue to do all it can to persuade the Chinese authorities to set a date for
ratifying the ICCPR. It is also timely to press Malaysia, Burma and Singapore to ratify the ICCPR and
to abide by their obligations under it.



Greater attention also might to be paid to the problem of prisoners on death row not only in
countries that are ‘abolitionist in practice’ but also in those which rarely execute or execute
annually only a small proportion of those sentenced to death. The EU could press for greater and
swifter use of clemency and improvements in the procedures for granting it in Asian countries
that retain the death penalty in their laws.



Two practical recommendations are made. First that EEAS should play a more substantial role in
advising the Commission under EIDHR on the likelihood of success of future projects and to take
full part in the decision making process when projects are selected. Second that a review of
certain bureaucratic aspects of applying for and successfully accounting for work carried out for
the EU would be worthwhile.

As regards priorities for action and research:


The future programme should seek to build on the Philippines model to provide support to
abolitionist campaigns, for example in Japan and Taiwan. It should also seek to find partners in
the Law Schools of Universities in India, Indonesia, Thailand, Japan and Vietnam, so that the
‘mixed model’ of activities – seminars, training and research – that was so successful in ‘Moving
the Debate Forward’ in China could be replicated in these countries.
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The issue of public opinion stands out. In most of the retentionist Asian countries – Malaysia,
Japan, Singapore, Taiwan and Thailand are good examples – the authorities claim that the public
demand it. In China, the EU project showed that this was a simplification. Further public opinion
surveys should be commissioned, and they should be extended to include an analysis of the role
of the media and the internet in creating an aura of public support, which has been employed, for
example, by the Chinese authorities to counter the findings of the public opinion surveys.



Because of the paucity of official data referred to in this paper, there is a strong case for funding
first class empirical research on the use of the death penalty in several of these countries by
following each instance of a reported capital offence from the police record to the final outcome,
whether a death sentence and execution or not. This will reveal the extent to which the death
penalty in enforced in practice in relation to the crimes it is intended to punish and whether it is
or is not fairly or arbitrarily applied.



There are also strong claims made in most retentionist Asian countries that the death penalty and
its enforcement has a general deterrent effect, thus saving lives of possible victims. It is submitted
that there are two reasons why this should not be a focus of research supported by the EU. The
first is practical – it has proven impossible even in the United States, where there is excellent data
and many skilled social scientists, to reach a completely convincing conclusion of ‘no deterrent
effect’ that would satisfy an ardent supporter of the death penalty. Second, of course, the EU's
principled objection to the death penalty is not dependent on whether there is empirical support
for this utilitarian justification or not.
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Part One

DEATH PENALTY IN ASIA: CURRENT STATE OF PLAY

1.

INTRODUCTION - THE SCOPE OF THE PAPER

1.1

The matters which the contractor has been commissioned to cover are:

1.

2.

3.

Provide a concise state-of-play regarding the death penalty in Asia (on the basis of existing
available reports), including the presence of capital punishment in the legal code, possible
moratoria on executions, statistics (where available) on the number of death sentences and
executions as well as on detainees in death row (including number of EU citizens where statistics
allow it). Apart from this general overview, the author is entitled to focus on countries, where the
situation or recent evolution warrants more attention.
Analyse the past experience and potential new avenues for EU action against the death penalty in
Asia. The expert should seek to consult relevant EU Institutions (EEAS and Commission) and draw
insights from the current academic and political debate on the death penalty in Asian countries
to evaluate (a) whether the approach taken by EU is appropriate and efficient; and (b) what
possible new avenues of action exist. In this context, the briefing paper would address (although
it is understood that no comprehensive survey will be done in the context of this limited project)
the possibilities and potential difficulties inherent in (a) EU's human rights dialogues and other
political dialogue, (b) EU coordination (among local EU delegation and EU Member State
embassies) in Asian countries regarding monitoring (if any) of trials or treatment of detainees in
death row, (c) EU action and coordination at UN level in persuading Asian countries to support
UN resolutions against the death penalty, and (d) EU financed projects related to the death
penalty in Asian countries in the framework of the European Instrument on Democracy and
Human Rights (EIDHR).
Define possible courses of action or policy proposals for the European Parliament to take in order
to contribute constructively to future EU policy (including priorities of future EU aid funding).

In their admirable, thorough scholarly survey of the death penalty in Asia, published in 2009, David
Johnson and Franklin Zimring, two American authors, referred to the region as The Next Frontier in the
international campaign to abolish capital punishment1. In contrast to Africa south of the Sahara, where
many countries in recent years have abolished the death penalty or instituted a moratorium on judicial
executions, or the Arab and Islam dominated nations of the middle-east which resolutely have opposed
abolition, the countries of Asia within the past decade have shown a greater awareness of the issue and
become more susceptible to the case for moderating and eventually eliminating recourse to this cruel,
degrading, de-humanising and irreversible punishment.
In this briefing paper Asia has been defined as including the following 24 countries: Afghanistan,
Bangladesh, Cambodia, Bhutan, Brunei, China, Burma (Myanmar), India, Indonesia, Japan, Laos, Nepal,
North Korea, Malaysia, Maldives, Mongolia, Pakistan, Philippines, Singapore, South Korea, Sri Lanka,
Taiwan, Thailand and Vietnam. In other words it excludes the countries of South Central Asia, the
Arabian Peninsula, and the island states of the Pacific.

1
David T. Johnson and Franklin E. Zimring, The Next Frontier. National Development, Political Change, and the Death
Penalty in Asia, Oxford: Oxford University Press, 2009.
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1.2

Overview

1.2.1

Abolition achieved

Prior to the end of the 1990s only two countries in Asia had successfully abolished capital punishment
and maintained abolition since then – Cambodia in 1989 after the fall of Pol Pot’s murderous regime
and as part of the United Nations settlement, although it has yet to ratify the Second Optional Protocol
to the International Covenant on Civil and Political Rights (ICCPR) aiming at the abolition of the death
penalty, and Nepal in 1997 which has ratified the Second Optional Protocol. They were joined by
Bhutan in 2004 after 40 years without an execution, although it is still not a party to the ICCPR. It is
therefore recommended that Bhutan and Cambodia should be encouraged to ratify the Second
Optional Protocol so as to ensure, as far as it is possible, for future generations that there will be no
reinstatement of capital punishment. Capital punishment had been abolished completely in the new
Constitution of the Philippines in 1987 after the fall of President Marcos, but with the proviso in s. 19(1)
that it could be reinstated if there were to be ‘an alarming upsurge of heinous crimes’ that ‘undermine
the people’s faith in the government and its ability to maintain peace and order in the country’. And it
was reinstated on these arguable grounds in 1994 for 10 different categories of crime in 46 defined
circumstances (in 21 of them being the mandatory penalty). Seven executions were carried out
between February 1999 and March 2000 but no more after that. The death penalty was completely
abolished in 2006 following an impressive campaign led by the Free Legal Assistance Group (FLAG) with
financial support from the European Commission (see 6.1). But it should be noted that the possibility of
reintroducing the death penalty has not been removed from the Constitution and voices in favour of
reinstatement of capital punishment are still being raised. Nevertheless abolition appears secure now
that the Philippines has ratified the Second Optional Protocol to the ICCPR and the President is opposed
to capital punishment2. The four abolitionist nations will (it appears almost certain) soon be joined by
Mongolia. According to Amnesty International, at least 12 executions had taken place there between
2005 and 2009, but in January 2010 President Elbegdorj announced that he would commute all death
sentences. Later that year Mongolia reversed its previous policy of opposing the resolution at the
United Nations General Assembly (UNGA) for a universal moratorium on executions and withdrew its
previous support for the Note Verbale of dissent. On 5th February 2012 the Mongolian Parliament (the
Great Khural) passed a bill to ratify the Second Optional to the ICCPR, and this was done on 13 March
with effect from 13 June 2012. Although the parliament has at the time of writing yet to remove the
death penalty as punishment for the 59 offences for which it is appointed in the Mongolian Criminal
Code, for the purposes of this paper it seems sensible to regard Mongolia as now the fifth abolitionist
nation in Asia3.
1.2.2

Abolitionist in Practice

Six other countries have retained the death penalty in law but not enforced it through executions for at
least 10 years: the last executions took place in the Maldives in 1953, in Brunei in 1957, in Sri Lanka in
1976 and in both Burma and Laos in 1989, and South Korea in 19974. These are regarded by both the
United Nations as ‘abolitionist de facto’ and by Amnesty International as ‘abolitionist in practice’. Two of

2

See ‘Philippines: Palace rejects re-imposition of the death penalty’, March 14, 2012
www.handsoffcain.info/news/index.php?iddocumento=16303161
See also ‘Philippines seeks mercy for 77 on death row abroad’, Jakarta Globe 20 March, 2012.
http://www.thejakartaglobe.com/international/philippines-seeks-mercy-for-77-on-death-row-abroad/506032
3
http://www.amnesty.org/en/news/mongolia-takes-vital-step-forward-abolishing-death-penalty-2012-01-05
4
In February 2010, the South Korean Constitutional Court upheld the constitutionality of capital punishment but by a much
closer margin of 5-4 than it had done in 1996 when it was upheld by 7 votes to 2.
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these countries, Brunei and Burma have yet to accede to the ICCPR, and none of the four other
countries that have ratified the ICCPR have ratified the Second Optional Protocol.
Such countries are commonly included in the total of ‘abolitionist’ nations although it should be noted
that all continue to impose death sentences and two of them, namely Burma and Laos have not
supported the resolutions for a worldwide moratorium at the UNGA (see 5). However, the recent
political ‘thaw’ in Burma was marked in January 2012 by the announcement that all death sentences
(there were according to Amnesty International at least 33 in 2011) would be commuted to life
imprisonment. Prior to his fall from power in February 2012, the President of the Maldives, a country
that had voted against the UNGA resolution in 2007 and 2008 but in favour of it in 2010, announced his
intention to abolish capital punishment. However, on 10th April 2012, a Death Penalty Amendment to
Article 21 of the Clemency Act was introduced into the Parliament for the second time to remove the
power of the President to grant clemency if the Supreme Court upholds a death sentence or has issued
a death sentence itself5.
It is recommended that Brunei and Burma should be encouraged to ratify the ICCPR and all six should
all be encouraged to ratify the Second Optional Protocol, thus turning abolition in practice to complete
abolition in law guaranteed by international treaty.
1.2.3

Scope of Death Penalty Legislation

To what extent is the scope of death penalty legislation limited, as required by Article 6(2) of the ICCPR,
to the ‘most serious crimes’, as interpreted by Safeguard 1 of the Safeguards Guaranteeing the Protection
of the Rights of those Facing the Death Penalty adopted by resolution 1984/50 of the Economic and Social
Council (ECOSOC) which limits its use only to ‘intentional crimes with lethal or other extremely grave
consequences’? Of the 13 countries included in this study that retain and have enforced the death
penalty through executions in the last 10 years only Malaysia (see1.3.5) and Singapore (see 1.3.6) have
neither ratified nor signed the ICCPR and China signed it in 1998 but has yet to ratify it. Taiwan which is
not of course a member of the United Nations adopted (ratified in effect) the ICCPR by incorporating it
into its domestic law in 2009 (see 13.7). Countries which are a party to the treaty should be bound to
observe the articles concerning the application of the death penalty and those who have not yet ratified
the ICCPR should be encouraged to do so and in the meantime to adopt its spirit. Bearing in mind that
UN human rights bodies have interpreted Article 6(2) strictly to exclude non-violent economic offences,
drug-related offences 6 and other non-violent crimes not resulting in death, the UN Special Rapporteur
has suggested that Article 6(2) should now be interpreted to read ‘The death penalty can only be
imposed where it can be shown that there was an intention to kill which resulted in loss of life’7. It is not
possible to list all the crimes that may be subject to the death penalty in so many countries in a paper of
this length, so they have been grouped under categories of crime in Table 1. This shows that all 19
countries that maintain the death penalty in their law (excluding Mongolia but including the six
regarded as abolitionist in practice), have the death penalty in law as punishment for some crimes other
than intentional homicide/murder.

5

‘Death Penalty amendment presented to the Majlis for the second time’ Miadhu, 10th April 2012.
See Roger Hood and Carolyn Hoyle, The Death Penalty: A Worldwide Perspective. 4th ed. Oxford: Oxford University Press,
2008, pp. 130- 132. Also, William A. Schabas, ‘International law and the death penalty: reflecting or promoting change? In
Peter Hodgkinson and William A. Schabas (eds.), Capital Punishment: Strategies for Abolition, Cambridge: Cambridge
University Press, 2004, pp. 36-62 at 48-50.
7
Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions UN doc. A/HRC/4/20 29 January 2007
para 65.
6
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As regards the abolitionist in practice countries, five of the six maintain the death penalty in law for
drug-related crimes – Brunei (mandatory), South Korea, Laos, Burma, and Sri Lanka – and three of
them for some economic offences –Burma, South Korea and Laos. All retain it for treason or
espionage.
Among the 13 countries where executions have occurred within the past 10 years and no moratorium
has been imposed the death penalty is widely available in criminal statutes for non-fatal crimes. In six
countries non-fatal robberies or burglaries or wounding can attract the death penalty; in seven
countries non-fatal cases of kidnapping; in six non-fatal sexual offences, in particular rape of a female
adult or child; in 11 trading in illicit drugs (usually over a specific amount); certain economic offences in
seven of these countries. Offences defined as terrorism (in most of them whether death has ensued or
not), treason or espionage are also death-eligible in 12 of the 13 retentionist states and offences under
military law in all of them, as far as can be ascertained.
Some countries have reduced the number of capital crimes, notable China from 68 to 55 (discussed in
1.3.1) and Vietnam (from 44 to 29 in 1999, and then to 22 in 2009)8. In its Universal Periodic Review
(UPR) Vietnam stated that its objective is to improve criminal laws ‘with a view to reducing and limiting
the application of capital punishment to a small number of especially serious crimes’9.
It is recommended that the EU should emphasise to all the 19 countries that retain the death penalty in
law, whether it is applied in practice or not, that great progress would be made towards meeting the
main objective laid down in1971 by the UN General Assembly in Resolution 2857 [XXVI], namely ‘of
progressively restricting the number of offences for which capital punishment might be imposed, with
a view to the desirability of abolishing this punishment in all countries’, by abolishing it for all crimes
except culpable murder as a prelude to complete abolition.

8
The death penalty was abolished for rape, fraudulent expropriation of property, smuggling, trafficking counterfeit money
and bonds, using drugs, bribery, hijacking and destroying military weapons.
9
Human Rights Council Working Group on the Universal Periodic Review Fifth Session, Geneva, 4-15 May 2009,
A/HRC/WG.6/5/VNM/1, para 83c.
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Table 1: Categories of capital offences in 19 Asian countries that retain the death penalty, including six (in italics) that are abolitionist in practice
(/ = death penalty in law; M = mandatory; E = known executions in last 10 years)

Intentional
Homicide
(19)
M=8

Country
Last execution
(year )

Afghanistan (2011)
Bangladesh (2011)
Brunei(1957)
Burma(1988)
China (2012)
India (2004)
Indonesia (2008)
Japan (2012)
Korea South (1997)
Korea North (2011)
Laos (1989)
Malaysia (2010)
Maldives (1952)
Pakistan (2008)
Singapore (2011)
Sri Lanka (1976)
Taiwan (2011)
Thailand (2009)
Vietnam ((2011)

/M?/ E
/ E
/M
/M
/ E
/ E (2004)
/ E (2008)
/ E (2012)
/
/ E (2011)
/
/M/E
(2010)
/M
/M/E
/M/E
/M
/E
/E
/E

Non-fatal
Robbery/
Burglary/
Wounding
(10)
M=2

Non-fatal
Kidnapping/
Human
Trafficking
(12) M = 2

Non-fatal
Arson
(3)
M=1

/

/
/E

/
/M
/
/E

Non-fatal
Sexual
(8)

/
/

/
/
/

/M

/M

/
/

/

M=5

M=1

/
/M/
/M
/ E (2012)
/
/ E(2008)

/E

/
/
/
/

Economic
(10)

Religious/
political
(4)
M=1

/? (religious)

/M
/

Drug trade
(16)

/

/
/
/M?
/M/E
(2009?)

/
/
/

/

/

/

/ E (2007)
/M (2011)
/
/
/E (2009)

/(child)

/E (2011?)

/

/
/E
/

TerrorIsm/rioting,
including nonfatal
d = only
where death
(16)
M=3
/ E (2008)
/
/Md

Treason/
Espionage
(19)
M=2

M=1

/ E?
/
/d E (2008)
/d
/
/
/M

/
/
/
/
/ E (?)
/
/
/
/
/
/

/?
/
/
/
/
/
/
/
/
/

/
/
/

/ E(political)

/M

/M (political)

/M

/M

/

/ (religious)
/

/d
/Md
/Md

/

/

/M
/
/
/
/
/

/
/
/M
/
/

/

/

/

/

SOURCES: http://www.deathpenaltyworldwide.org and Roger Hood and Carolyn Hoyle, The Death Penalty: A Worldwide Perspective, 4th edn. 2008.
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1.2.4

The Death Penalty as a Mandatory Punishment

United Nations Human Rights bodies as well as appeal courts such as the Judicial Committee of the
UK Privy Council have ruled that a mandatory death penalty is incompatible with the provisions of
international human rights norms that ‘No one shall be arbitrarily deprived of his life’ and that ‘No
one shall be subjected to cruel, inhuman or degrading treatment or punishment’ (Articles 6(1) and 7
of the ICCPR). The circumstances of each offence and offender must be individually considered10. The
death penalty had been the mandatory punishment for murder and rape in Bangladesh, but in 2010
the High Court declared it to be unconstitutional11. In the majority of the 13 countries that have
carried out executions in Asia in the past 10 years the death penalty is always a discretionary
punishment but in four it remains the mandatory penalty: in Afghanistan and Pakistan for murder
(subject to the wish of the victim’s family); in Malaysia for murder, non-fatal wounding; drug
trafficking, robbery, burglary and kidnapping not involving death, certain firearms offences and yet
others; and in Singapore for murder, drug offences involving 15 grams of narcotics or more, and
several other offences which have resulted in death. In four of the six ‘abolitionist in practice’
countries the death penalty is also mandatory for some offences - Brunei and Burma for murder and
drug offences; Laos for drug offences; and Sri Lanka for murder.
It is recommended that the EU should give high priority to persuading the parliaments of these
countries to abolish the mandatory death sentence for any crime, in line with international human
rights law and practice and when adopting a discretionary system to ensure equality before the law
and a minimal use of the death penalty by adopting Guidelines for the exercise of judicial
discretion12.
1.2.5

Crimes for which Executions are Enforced

However, as far as can be established, it appears that executions for crimes other than murder or
where death has ensued from a terrorist attack have in recent years only been carried out in seven
Asian countries: in China (for a wide range of offences), and in Indonesia, Malaysia, Pakistan,
Singapore, Thailand and Vietnam for drug trade offences.
Although 13 of the 24 countries considered in this paper have continued to enforce the death
penalty during the past decade and have not yet announced an official moratorium on executions,
there have been developments in several of them indicating that reform of death penalty laws and
practices have been under consideration. It is indicative that only four of these countries have
carried out an execution in every one of the past 10 years (China, Bangladesh, North Korea, and
Vietnam) and only seven are known to have carried out an execution in 2011: the four named
above plus Afghanistan, Singapore and Taiwan. Several countries, in particular India, in which only
two executions have been carried out since 1997, one in that year and another in 2004, plus
Indonesia, Malaysia and Thailand, all of which are considered in more detail in section 1.3 below,
can now best be characterised as ‘sporadic executioners’.

10

In resolution 2005/59, adopted on 20 April 2005, the UN Commission on Human Rights urged all states that still
maintain the death penalty ‘to ensure… that the death penalty is not imposed… as a mandatory sentence’.
See generally Hood and Hoyle n. 6 above, pp. 278-294.
11
Cited in: Amnesty International, Death Sentences and Executions in 2010, 2011, p. 7.
12
See for example, Edward Fitzgerald and Keir Starmer, A Guide to Sentencing in Capital Cases, London: The Death
Penalty Project, 2007
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1.2.6

Decline of Executions

Furthermore, there is strong evidence that in almost all of the retentionist countries (we have
insufficient information about North Korea and Vietnam) the trend (bar one or two yearly
fluctuations) in the annual number of executions is downwards. In 2012 Amnesty International
reported that ‘positive signs questioning the legitimacy of capital punishment were evident
throughout the region’13. As discussed in more detail below, the downward trend has been
especially notable in China, Malaysia, Pakistan, and Singapore, countries where executions in the
past twenty years had been carried out on a substantial scale in relation to population. In general,
the number of executions even in countries that regularly execute is, as a matter of policy, kept low
in comparison with the number of capital convictions. For example, at its Universal Periodic Review
by the Human Rights Council (HRC) in 2009, the government of Bangladesh stated that ‘the
judiciary and administration deal with these cases of capital punishment with extreme caution and
compassion, and such punishment is extended only in ultimate cases that relates to gross violation
of human rights of the victims. Bangladesh has an extremely low rate of implementation of such
death penalties’14.
There have been a few set-backs to this trend, in particular in Taiwan, where an ‘unofficial’, but
Ministry of Justice-backed, moratorium on executions which began in 2006 was ended in 2010 when
executions resumed (see 1.3.7 below). In Japan, the victory of the Democratic Party of Japan (DPJ) in
2010 brought with it the appointment of a prominent abolitionist as Minister of Justice but after a
short pause executions have resumed (see 1.3.4 below).
1.2.7

Consequences for Death Row

A consequence of the falling recourse to, or complete cessation, of executions in countries that
retain the death penalty in their penal codes and continue to sentence persons to death is that,
unless there is an automatic commutation to a lesser sentence, a large number of prisoners end up
under sentence of death on ‘death rows’. This is especially the case where crime levels are high and
death sentences are imposed for crimes other than murder, in particular for drugs offences. It is
further exacerbated where a death sentence is mandatory for such crimes. There are several
examples in Asia. Pakistan ceased executions in 2009 after the government had informed the HRC
at its 2008 Periodic Review that ‘the coalition government has initiated review of all questions
related to capital punishment’15. In 2009 the Interior Ministry advised the President to replace capital
punishment with life imprisonment but this was not done and so Pakistan still has a death row
population of at least 8,300 which is added to every year – a further 313 death sentences were
imposed in 2011. Bangladesh, where around five persons were executed in 2011, and around 50
were sentenced to death, has a death-sentenced population of at least 1,172, an increase from 655 at
the end of 2005, with very few of them likely ever to be executed. Malaysia, where the death penalty
is the mandatory sentence for all capital crimes, only four executions have been carried out since
2002, the last in 2010, while over 100 have been sentenced to death each year, building up to a
death row population of 696 reported in April 2011: 479 for drug offences, 204 for murder and 13 for

13

Amnesty International, Death Sentences and Executions in 2011, 2012, p. 17.
See UN Human Rights Council A/HRC/11/18/Add.1, 9 June 2009 and A/HRC/11/18, 5 October 2009.
15
Human Rights Council A/HRC/8/42/Add.1 para 48 Statement by Ambassador Masood Khan, Permanent Representative
of Pakistan, on the outcome report of the Universal Periodic Review of Pakistan at the Human Rights Council, 25 August
2008.
14
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illegal possession of firearms16. India, where on average around 100 people are sentenced to death
annually but only two executions have occurred since 1997, had, despite recourse to clemency, a
death row population in 2010 of 40217. Thailand, where there have been only two executions in the
last five years (both in 2009), had in March 2011 676 males and 83 females on death row in very poor
conditions and constantly shackled: 406 had been convicted of homicide but among the 87 who had
exhausted all appeals, four fifths had been sentenced to death for drugs offences18. Japan, despite
an attempt to increase the rate of executions in the first decade of the 21st century, had 160 prisoners
on death row at the end of March 2012. In South Korea, a few death sentences continue to be
imposed (one in 2011) but, according to Amnesty International 60 persons remained under sentence
of death at the end of that year. Sri Lanka is a prime example: the last execution took place in 1976
despite the fact that the government had announced in 2004, following the murder of a judge, that
they would be resumed. Yet 106 people were sentenced to death in 2011 and 362 remained under
sentence of death at the year’s end.
These statistics make it clear that while the goal of halting executions is the priority for EU policy, to
achieve this without abolition of the death penalty in law and cessation of its imposition will leave
many prisoners in a state of uncertainty as to their fate and often in especially miserable and
demeaning circumstances of confinement. This is why it is not sufficient for countries to hang on to
the status of being ‘abolitionist in practice’ for not only may they continue to sentence people to
death but may be pressed to resume executions in certain circumstances if not committed by
international treaty to reject the death penalty altogether. Any indication that such countries might
embrace abolition completely, such as the news in December 2011 that the National Human Rights
Commission of Sri Lanka intended to propose that the government should abolish the death
penalty, provides an opportunity for EU action19. This reinforces the recommendation made above
in 1.2.3.

16

Amnesty International, Death Sentences and Executions in 2011, 2012, p. 23. But the deathpenaltyworldwide website
gives the current number as 503.
17
India Prison Statistics 2010 Chapter 7, p. 117.
18
Department of Corrections Bangkok, 30 March 2011. deathpenaltythailand.blogspot.com/2011_04_01_archive.html
It should be noted that figures from other sources are somewhat different. The death penaltyworldwide website gives
the number as 839.
19
Amnesty International, Death Sentences and Execution in 2011, 2012, p. 26.

17

Policy Department DG External Policies

1.3

DEVELOPMENTS IN EIGHT KEY COUNTRIES

This Briefing Note now turns to consider in more detail the current situation in eight countries where
recent developments have been of particular significance: China, India, Indonesia, Japan,
Malaysia, Singapore, Taiwan, and Thailand.
1.3.1

China

Substantial strides have been made in opening up the debate about the scope and use of the death
penalty in China since the Chinese government agreed in 1999 to work together with the EU
towards the abolition of the death penalty. Abolition was officially affirmed by the Chinese delegate
at the UN Human Rights Council in 2007 as the goal to be pursued20, although not one expected to
be reached for some time. At the present time it is impossible to say whether this means 10, 20 or 50
years.
Thus the debate in China is no longer stuck on the question of whether or not the death penalty
should be abolished: it is about how abolition might be achieved and at what pace reforms should
be introduced. The programme adopted is one of gradualism, aimed at making step-by-step reforms
in criminal procedure, the scope of the criminal law, and the moderation of sentencing practices to
reduce the number of executions.
That process began in 2007 with the return of the review of all death penalty sentences to
immediate execution from the Provincial High Courts (to which it had been delegated during the
‘strike hard’ period) to the Supreme People’s Court (SPC). According to former Chief Justice Xiao
Yang, the aim was to impose the death penalty ‘strictly, cautiously and fairly … on a tiny number of
serious criminal offenders’. This was seen as part of the project of President Hu Jintao for
‘Constructing a Socialist Harmonious Society’, the criminal policy of which was henceforth no longer
to emphasise ‘striking hard’ but to ‘Combine Punishment with Leniency’21. The National Human
Rights Action Plan of China (2009-210) stated that:
‘The death penalty shall be strictly controlled and prudently applied. Every precaution shall
be taken in meting out death sentence, and the system of death sentence with a two-year
reprieve shall be improved. If a criminal sentenced to death with a two-year reprieve
commits no intentional offense during the suspension period of the sentence, he/she will
not be executed at the end of such suspension period, and his/her punishment will be
commuted in accordance with the law’22.
Moreover the ‘Third Five-Year Reform Outlines of the People's Court (2009-2013)’ assigned priority to
‘developing guidelines for conviction and sentencing and improving the death penalty review
procedures as well as [the] system for suspending execution’23. Furthermore, in February 2010, the

20

Mr La Yifan: “The death penalty’s scope of application was to be reviewed shortly, and it was expected that this scope
would be reduced, with the final aim of abolishment.” Human Rights Committee, Human Rights Council Opens Fourth
Session’ HRC/07/3, 12 March 2007, p. 9.
21
Hood and Hoyle (n. 6 above) pp. 100-101. See also Susan Trevaskes, ‘Suspending Death in Chinese Capital Cases: The
Road to Reform’ Paper presented to the International Conference on Reform of the Death Penalty in Asia, City University
of Hong Kong, 4-5 November 2011.
22
http://www.china.org.cn/archive/2009-04/13/content_17595407_12.html Guarantee of Civil and Political Rights, The
number of death sentences that are suspended for two-years has been said now to outnumber those sentenced to be
immediately executed. See also Susan Trevaskes, Policing Serious Crime in China: From ‘Strike Hard’ to ‘Kill Fewer,
London: Routledge, 2010, pp. 175-177.
23
See Nicola Macbean, ‘The Death Penalty in China: Towards the Rule of Law’ in Jon Yorke (ed.) Against the Death
Penalty: International Initiatives and Implications, Farnham: Ashgate, 2008, pp. 205-227.
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SPC published ‘Opinions on Criminal Policy Combining the Punishment with Leniency’ in which it
was made clear that the death penalty should be imposed only on those who had committed
extremely serious or heinous crimes that led to grave social consequences.
It is most regrettable that China still refuses to publish any statistics on the number of its citizens
sentenced to death annually and the number of them executed and for what crimes. Nevertheless, it
is claimed that the influence exercised by the SPC, directly by its own decisions in overturning death
sentences, and indirectly by changing the sentencing culture of the lower courts, has reduced the
annual number of persons executed by at least a half and perhaps to one third of what the number
had been in 2005: possible from around 8,000 per annum to around 4,000. The UN SecretaryGeneral’s Eighth Quinquennial Report on Capital Punishment concluded: ‘That there is an important
decline in the use of the death penalty within China … does not seem to be in much doubt’ 24. The
policy, begun in 1997, of carrying out executions by lethal injection rather than by gunshot in the
back of the head is now becoming more widely applied. This is regarded by some reformers as
indicative of greater humanity in the enforcement of the system25.
A vigorous debate on the ‘reform’ of the scope of the death penalty is now underway. As one
prominent senior scholar Professor Zhao Bingzhi of Beijing Normal University put it recently at an
international meeting, abolition is now ‘an inevitable international tide and trend’. Elsewhere he
wrote ‘We firmly believe that the prudent restriction, gradual reduction and eradication as soon as
possible of the death penalty in China will do good to our legal civilization, human rights safeguards
and social progress’ 26.
Furthermore, China has begun to reduce the number of offences subject to capital punishment. On
25th February 2011 the Chinese legislature adopted Amendment VIII to the Criminal Law which
abolished the death penalty for 13 non-violent crimes, thus reducing the total number from 68 to 55
27
. Although it appears that these were mostly crimes for which executions had been rare in recent
years and did not include offences of corruption or bribery of public officials, the fact that it had been
accomplished at all was regarded by Chinese scholars and reformers as being very significant 28.
There have been reforms in Criminal Procedure as well. Since 2006 all appeals to the Provincial High
Courts of death sentences imposed in the Intermediate People’s Courts have been heard in public 29.
24

Economic and Social Council, Report of the Secretary-General, Capital punishment and implementation of the
safeguards guaranteeing protection of the rights of those facing the death penalty’ UN doc. E/2010/10, p. 23.
25
This is the opinion, for example of Professor Liu Renwen of the Chinese Academy of Social Sciences, expressed in
‘Review of the Reform on the Death Penalty System and Its Prospect in China’ Paper presented to the International
Conference on Reform of the Death Penalty in Asia, City University of Hong Kong, 4-5 November 2011.
26
Professor Zhao Bingzhi, now the Director of a newly established International Centre for Death Penalty Research at
Beijing Normal University, at a seminar in Guangdong and Beijing in June 2009, as part of the EU Project ‘Moving the
debate forward’ led by the Great Britain/China Centre. See also his Introduction to the Chinese translation of Jerome
Cohen’s Comparative study on the Current status and reform of Death Penalty Systems in China and the United States in
the ‘book series’ of the College of Criminal Jurisprudence of Beijing Normal University (founded in 2005), page 4.
27
The 13 types of offences include the crimes of smuggling cultural relics, crimes of smuggling precious metals, crimes of
smuggling precious wildlife or the product thereof, crimes of smuggling common goods and articles, crimes of
conducting swindling activities by means of financial bills, crimes of conducting swindling activities by means of
financial receipts, crimes of conducting swindling activities by means of credit cards, crimes of filing falsely made out
value-added tax invoices or other kinds of invoices used for obtaining fraudulently tax refunds on exported items or tax
deduction, crimes of counterfeiting or selling counterfeited special invoices for value-added tax, crimes of stealing,
crimes of passing on means of crime, crimes of excavating and robbing a site of ancient culture or ancient tomb, crimes
of excavating and robbing fossils of ancient human being or ancient vertebrate animals.
28
Zhao Bingzhi, ‘Progress and Trend of the Reform of the Death Penalty in China’ (2011) 3 City University of Hong Kong
Law Review (forthcoming).
29
Until then, the appeal at the trial of second instance was mainly based on written documents.
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Such has been the concern aroused by reports of wrongful convictions and execution of the
innocent that in 2010 new Regulations on Review and Judgment of Evidence of Death Penalty Cases and
Regulations on Elimination of Illegal Evidence in Criminal Cases were issued in an attempt to improve
procedures to ensure greater accuracy and fairness in pre-trial and trial procedures. Furthermore, the
Criminal Procedure Law, which was amended in March 2012 (and will come into effect on 1st January
2013), contains six new articles aimed at ensuring fair trials in capital cases 30.
These reforms, leading towards a more moderate, less haphazard and more legally restrained use of
the death penalty in China should not, however, blind us to the fact that there is still strong support
at the highest political level for maintaining a penalty which it is believed is essential for the
maintenance of order and political stability in China, and a punishment demanded by ordinary
citizens – a claim on which the EU sponsored research has cast considerable doubt (see 6.2 below)31.
As Wang Shengjun, the current President of China's Supreme People’s Court, told a plenary session
at the National People’s Congress in Beijing on 11th March 2011 Chinese justice officials have vowed
‘to crush all threats to state security, social stability and the country's economy’32. The EU’s attempts
to move the debate still further forward and at a faster pace has to be pursued in the light of this
political reality.
It is recommended therefore that in China, for the time-being, the priority should be to support
those scholars, officials and legislators who are promoting reform of the death penalty laws and
practice, with the emphasis on reducing drastically the number of capital crimes in law, ensuring that
the criminal process is conducted fairly within the terms laid down by the ICCPR and the ECOSOC
Safeguards for those facing the death penalty, and limiting executions to the ‘worst of the worst’
cases of murder – as always as a prelude to complete abolition.
1.3.2

India

In democratic India the death penalty is in principle to be imposed in only the ‘rarest of rare’ cases, as
laid down by the Supreme Court in the case of Bachan Singh v State of Punjab in 1980, and further
developed by Macchi Singh v State of Punjab in 1983. Under Section 354(3) of the Code of Criminal
Procedure 1973, life imprisonment is to be the ‘normal’ penalty for murder and whenever a sentence
of death is imposed special reasons must be given. Although the Criminal Law provides the death
penalty for offences other than murder (such as kidnapping under threat of death and mandatorily
for drug trafficking on a second conviction for specified offences), it is doubtful whether executions
would ever be carried out other than for aggravated forms of murder. However, the ‘rarest of the

30

‘China’s New Criminal Procedure Law: Death Penalty Procedures’ Dui Hua Human Rights Journal April 3 2012,
http://www.duihuahrjournal.org This law is reported to grant greater access to defence lawyers; make complete,
unedited audio or video recording of police interrogations in death penalty cases mandatory; provide more time for
Intermediate People’s Courts and Higher Provincial Courts to consider and announce a verdict in cases punishable by
death; require courts of second instance (in appeals) to provide an open court hearing in all cases where the defendant
has been sentenced to death; and give power to the SPC where it disapproves of a death sentence to change the
sentence rather than in all cases referring it back to the local sentencing court; finally the SPC is now mandated to
interview defendants when reviewing a death penalty case and if the defence attorney requests it shall listen to his or
her opinion.
31
For an insightful analysis of the role of politics in China’s death penalty debate see Susan Trevaskes, The Life of the
Death Penalty in China, New York, Palgrave Macmillan, 2012 (forthcoming).
32
Jerome Cohen, the distinguished American law professor and authority on China points out that the new Supreme
Court president, Wang Shengjun, is not a legal professional but a police and party administrator. He has promoted the
doctrine known as the Three Supremes — which are, in order of importance: first the party, then the people and last, the
law – under which ‘concerns for judicial fairness and justice must be interpreted in the light of minyi, or “public opinion”.
See https://blogs.law.harvard.edu/guorui/2008/10/23/jerome-cohen-on-the-three-supremes/.
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rare’ principle (which in reality means ‘the worst of the worse’) gives discretion to the Supreme Court
to decide what classes of killings should be so defined. For example, the court ruled in 2009, that
‘dowry deaths’ and ‘bride burning’ should be subject to the death penalty and in 2011 added
‘honour killings’ to the list33. Moreover, recent studies suggest firstly that the Justices of the Supreme
Court are not as one on the issue of what type of murder constitutes the ‘rarest of the rare’, leading
to unacceptable arbitrariness, and secondly that the lower courts loosely apply the ‘rarest of rare’
principle34.
In fact, a tiny proportion of persons convicted of murder each year are sentenced to death.
According to the prison statistics 97 death sentences were imposed at the trial courts in 2010 out of
20,659 persons convicted of murder: 0.5 per cent 35. Even so, this rate of death sentences is perhaps
higher than one might expect if the criminal courts were to follow strictly and uniformly the policy of
restricting the death penalty to the ‘rarest of the rare’. At the end of 2010 there were 402 persons in
prison under sentence of death yet very few would ever be executed. Executions are now so rare (the
last one being in 2004 for the murder and rape of a 14 year old girl, the first since 1997), that such
death sentences have no penological value and executions can only serve a symbolic purpose36.
Abolitionists have been heartened by mounting support in the press. For example, The Hindu on 18
August 2011 published a strongly worded editorial ‘No to the death penalty’. On the other hand, the
National Human Rights Commission of India has not supported this cause: indeed the current Chair,
former Chief Justice, K.G. Balakrishnan, has said ‘It is not proper for the NHRC to give an opinion on
the death sentence. But if you ask me, I personally feel that the death penalty should continue. It has
a very great deterrent effect on society’, adding that capital punishment was awarded in the “rarest
of rare” cases and there were adequate safeguards in the law 37.
As long as the death penalty remains in force, a major concern will be the length of time that
prisoners have been held on death row, after the Supreme Court has dismissed their appeals, waiting
for a response to their clemency petitions to the President of India. Bikramjeet Batra of Amnesty
International reports that ‘As of late 2011, 29 prisoners were awaiting a decision on their final mercy
petitions from the central government after the ordinary judicial process had been completed.
About half of them have spent more than nine years (and up to nineteen years) since being
sentenced to death. The remaining prisoners have spent between six and seven years on death row’.

33

On these developments see B.B. Pande, ‘The Indian Death Penalty Law and Thinking Still Shrouded in Unscientific
Reactionism to the Heinousness of Crime’, Paper presented to the International Conference on Reform of the Death
Penalty in Asia, City University of Hong Kong, 4-5 November 2011.
34
Surya Deva ‘Death penalty in the ‘rarest of rare’ cases: a critique of judicial choice-making’, Paper presented to the
International Conference on Reform of the Death penalty in Asia, City University of Hong Kong, 4-5 November 2011. Also,
Bikramjeet Batra, Lethal Lottery: The Death Penalty in India. A Study of Supreme Court Judgments in Death Penalty Cases
1950 to 2006, Amnesty International India and People’s Union for Civil Liberties (Tamil Nadu and Puducherry), May 2008.
35
The number of death sentences is the number received into prison. It may include some persons convicted in the
previous year, and exclude some convicted at the end of 2010, but it is sufficient to indicate the scale of death sentences
imposed. The number of convictions for murder is reported annually in Crime in India, http://ncrb.nic.in/ Amnesty
International in Death Sentences and Executions 2010 gives the number of death sentences as 105+ and 110+ for 2011.
The Asian Centre for Human Rights in its report dated January 2012 on India’s Draft Universal Periodic Report-II: A Case
of Forced Marriage? gives the number as 137, which is 0.7 per cent of the number convicted of murder.
36
There were 24 executions in the three years 1995 – 1997 but only one since then. India National Crime Records Bureau,
See Johnson and Zimring (note 1 above) for the estimated number of executions since 1953, p. 430.
37
See ‘Death Penalty has deterrent effect: NHRC chairperson’The Hindu, 2 August 2010. I am very grateful to Professor
Y.S.R. Murthy of O.P. Jindal Global University for this information. See ‘The role of National Human Rights Institutions in
the abolition of the death penalty: a critical evaluation of NHRIs in the Asia Pacific region’ Paper presented to the
International Conference on Reform of the Death Penalty in Asia, City University of Hong Kong, 4-5 November 2011.
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Five prisoners had their petitions rejected in the summer of 2011 and are facing imminent execution
and they have raised a constitutional challenge on the grounds of excessive delay constituting cruel
and inhuman treatment and punishment, an argument strongly contested by the Indian
government 38.
The issue of the death penalty in India has become one that has emerged from and is capable of
exacerbating political conflict and challenging the government’s position on the death penalty.
Balwant Singh Rajoana, who was convicted of being a party to the killing of Punjab Prime Minister
Beant Singh in 2005, was due to be executed on 31st March 2012. He has never sought to deny his
guilt or seek clemency, nevertheless the Punjab Government has itself called on the President of
India to exercise clemency as did the President of the European Parliament in a letter to the Prime
Minister Manmohan Singh on 21 March 2012 39. At the time of writing on 23rd May 2012 he still
remains alive. Another controversial case is that of Devender Pal Singh Bhullar, found guilty of
involvement in the conspiracy which led to the death of people during an attempt to assassinate an
Indian politician in a political cause. Bhullar had been wrongfully extradited from Germany without
the government seeking or receiving any guarantees that he would not be executed and the
European Parliament on 21st March 2011 adopted a resolution calling on the government of India
not to execute him 40. As in Rajoana’s case, the Jammu and Kashmir Assembly passed a resolution
calling for clemency for Mohammed Afzal Guru who is under sentence of death for conspiracy in the
attack on the Indian Parliament in 2001 in which security forces were killed 41 and the Tamil Nadu
Assembly has protested strongly the failure to grant clemency to Murugan, Santhan and Perarivalan
convicted of the assassination of Rajiv Gandhi in May 1991 42. The issues discussed above may well
emerge when India appears before the UN Human Rights Council under its Universal Periodic
Review in May 2012 43.
In view of these developments, it is recommended that the European Parliament, might consider
suggesting to the Indian government that it could follow the route towards full abolition taken by
many countries in the past, and by a small number at present, of abolishing capital punishment for
all ordinary criminal offences, such a murder, while retaining it solely and as an exceptional measure
for crimes against the state that threaten the integrity of the nation 44.
1.3.3

Indonesia

As in many other Asian countries the death penalty in Indonesia is mainly used on a discretionary
basis for murder and drug trafficking. Executions have been carried out sporadically often associated
with election campaigns and on a small scale given Indonesia’s 240 million population. According to
Amnesty International there were few executions until 1985. During the next 11 years 33 persons
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were executed – an average of three a year. In the following five years none took place until May
2001, and then nine in the four years 2004 to 2007. Ten people were executed in 2008 but no one
has been put to death since then. A constitutional challenge to the death penalty for drugs offences
was rejected by the Indonesian Constitutional Court in 2007 by a majority of 6 to 3. The Indonesian
Human Rights Commission has taken no initiative towards reducing the scope of capital punishment
let alone the abolition of the death penalty. However, most death sentences are commuted to
lifetime imprisonment. Amnesty International reported that over 100 were believed to be on death
row at the end of 2011, but a leading Indonesian human rights lawyer recently suggested privately
that the number may be between 160 and 170.
Sympathy for migrant workers sentenced to death in foreign countries, most notably Saudi Arabia,
Malaysia and China, where the government has been seeking clemency for its nationals may well
have an impact on attitudes towards capital punishment in Indonesia itself 45. Indonesia appears to
be hesitant to execute under its present leadership and thus it is recommended that EU priority
should be to try to influence the government to establish an official moratorium and to mark this by
voting for the resolution at the UN General Assembly in December 2012.
1.3.4

Japan

The situation in Japan as regards implementation of the death penalty has fluctuated markedly in
recent years. In the five years 2002 to 2006, 10 persons were executed; an average of two a year and
94 prisoners were on death row at the end of 2006. This was followed by 31 executions in the three
years 2007-2009, with 15 being executed in 2008 alone. Following seven executions in 2009 before
the Democratic Party of Japan (DPJ) came to power in that year there were two in 2010 but for the
first time in many years none were carried out in 2011. However, in March 2012 executions resumed:
three men being executed in different prisons on the same day.
Although there are some 18 capital offences, the large majority of which are crimes that result in
death, in practice the only crime for which people have been sentenced to death since World War II
is murder under aggravated circumstances, including during terrorist attacks 46. The number of
finalized death sentences has increased markedly since the 1990s: 47 between the 11 years 1993 to
2003 compared with 91 during the six years 2005-2010, thus substantially expanding the number on
death row (where conditions are very frugal and restrictive) to 160 death sentenced prisoners at the
end of March 2012. Of these, 132 have now been finalized.
Human rights activists in Japan had hoped that the election of the DPJ in 2009 would herald a move
towards abolition because prior to the election the party had announced its intention to review the
death penalty system and consider a moratorium on executions. Furthermore a lawyer, Keiko Chiba,
who had been active in support of abolition in the Diet, was appointed Minister of Justice. However
she lost her seat in the Upper House and before being replaced signed execution warrants for two
men and personally observed their executions in July 2010. As a quid pro quo, she then permitted
members of the press to visit the execution facilities in Tokyo and established within the Ministry a
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‘study panel’ with the aim of ‘creating momentum to start nation-wide discussion of the death
penalty by publicizing the outcomes of discussion at the Panel’. The panel began work in August
2010 and after hearing evidence from nine people, including academics opposed to the death
penalty and NGOs, such as Amnesty International, was published on 9th March 2012. In an executive
summary the Minister of Justice, Toshio Ogawa, wrote: ‘… whether or not to abolish or keep the
death penalty is based on the individuals’ philosophy and personal values and cannot be said which
is right and wrong … This report is intended to provide basic information surrounding the death
penalty to the general public to promote discussion of the topic’ 47.
None of Ms. Chiba’s next four successors as Minister of Justice, all of whom had a short tenure, signed
a death warrant and the fourth of these, Hideo Hiraoka raised the issue of how Japan’s continued
use of the death penalty affected the country’s reputation 48. However, he was replaced by Toshio
Ogawa in January 2012 and it was he who approved the executions of three men on 29 March 2012
after the publication of the study panel’s report: thus emphatically bringing to an end a 20 month
hiatus. It is clear from the account above that the personal views of the Minister of Justice and his or
her willingness and ability to exercise them in face of strong pressure from officials to enforce the
law, has had a major effect on whether executions were or were not carried out in Japan. At a
symposium held in mid-April 2012, hosted by the delegation of the EU to Japan and the EU Institute
in Japan at Waseda University in Tokyo, former Justice Minister Hideo Hiraoka expressed his great
disappointment that executions had been carried out by his successor before there had been time
for public discussions of the study report to take place. Noting that Japan ´is getting increasingly
isolated` Mr Hiraoka called for ´a national debate on the death penalty, keeping international trends
in mind`49.
The reason constantly given by the Japanese authorities is that a very high proportion of the public
favour the death penalty – giving as their evidence the result of government conducted polls, the
last of which reported that 85.6 per cent of respondents endorsed the statement ‘In some cases, the
death penalty is inevitable’. The methodology employed and the extent to which the findings do in
fact endorse a strong commitment to capital punishment have been criticized, but public opinion
remains for the time being the bedrock of government intransigence on the subject of abolition50.
According to the Japan expert, Professor David Johnson, an attempt by the Diet Member’s League
for the Abolition of capital Punishment (a rather weak alliance) in 2011 to gain support for a Bill
entitled ‘Be Cautious about Capital Punishment’, which would have introduced a four year
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moratorium on executions to allow time for study by research committees of the Diet of various
reforms, failed even to be submitted to the Diet 51.
A reform that has been approved is the introduction of six lay judges alongside three professional
judges into capital trials since May 2009. Of 17 decisions made by April 2012, 14 resulted in a death
sentence being imposed, a rate slightly higher than in the past. It appears that, in the absence of
guidelines, this has introduced an undesirable element of arbitrariness in decision making 52.
An important change that might have an impact on future consideration of capital punishment was
the decision of the Japan Federation of Bar Associations in October 2011 to move beyond its former
stance of favouring a moratorium on the grounds of procedural problems with the administration of
the death penalty and embrace a ‘Declaration Calling for Establishment of Measures for
Rehabilitation of Convicted Persons and Cross-Society Discussion on Abolition of the Death Penalty’.
Furthermore, although Japan has continued to vote against the resolution for a moratorium at the
UNGA on all three occasions, it did not following the votes in 2008 and 2010 (as it had done following
the debate on the resolution in 2007) sign the Note Verbale dissociating itself from the resolution as a
matter of principle (see Table 2 below). This may indicate a gradual softening of attitudes formerly so
hostile to international pressures to consider capital punishment as a fundamental breach of human
rights (see below 5).
It is recommended that the EU continue to support those organisations in Japan, such as the
Federation of Bar Associations, the Diet Member’s League, and NGOs, in particular The Center for
Prisoners’ Rights, Japan, whose current first objective is to persuade the government to establish an
official moratorium on executions and to grant clemency to those at present under sentence of
death.
1.3.5

Malaysia

The number of executions carried out in Malaysia, which has not ratified the ICCPR, has declined
markedly in the last decade despite there being no changes in the scope of capital punishment in
law or any reform of the system which mandates the death penalty as the only punishment for
murder, for trafficking in narcotics 53 and several other offences (See Table 1 above), despite the fact
that Malaysia’s representative in Geneva told the UN Human Rights Council in 2009 that his country
was considering replacing the death penalty with life imprisonment 54. In 2011 it was reported that
441 people had been hanged since 1960, the majority it appears for drug offences 55. Yet only three
persons were hanged in 2002, one in 2006, one in 2008, 2 in 2009, one in 2010 (for murder) and none
since then, despite at least 108 persons being sentenced to death in 2011, about two-thirds for drugrelated offences. Altogether 696 were, as the Home Minister put it, ‘awaiting execution in the
country’ 56.
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The decline in executions reflects the growing support for abolition. In 2006 it was called for by the
Malayan Bar Association by a majority of 105 to 2 with 21 abstentions, and by the Human Rights
Commission of Malaysia (SUHAKAM) in its Annual Report for 2010. There is now an Anti-Death
Penalty Campaign led by the Bar Council Human Rights Committee, SUHAKAM, and Lawyers for
Liberty, supported by the EU Delegation (see 3), Amnesty International Malaysia, the Civil Rights
Committee of the Kuala Lumpur and Selangor Chinese Assembly Hall, and Malaysians against the
Death Penalty and Torture (MADPET) 57.
These initiatives have been welcomed by Malaysia’s Law Minister, Nazri Aziz, who said in August
2010 ‘If it is wrong to take someone’s life, then the government should not do it either’ 58. Yet the
Minister has remained committed to the view that abolition cannot be achieved without support
from the public 59. In June 2011 an inter-parliamentarian roundtable brought together by Nazri Aziz
agreed to push for a resolution to abolish the mandatory death penalty and to institute an
immediate moratorium on executions. The establishment in November 2011 of an independent
Malaysian Law Commission, which can be requested through the Attorney General (the present
incumbent being in favour of abolition) ‘to review laws that need to be abolished or repealed’,
provides another hopeful avenue. In addition, in 2011 the Malaysian government set up an
International Centre for Law and Legal Studies (I-CeLLs) on whose executive council are
distinguished European experts in international law. I understand that the project will address the
continued use of capital punishment in Malaysia, as a matter of priority.
Indications that the Malaysian public are concerned about the mandatory death penalty for murder
is evident in the appeals to the government of Singapore to grant clemency tor Yong Vui Kong, a
young Malaysian who faces execution after being mandatorily sentenced to death for drug offences
in Singapore 60.
The time appears to be right to expand the EU projects in Malaysia on the lines successfully
pioneered in China (see 6.2 below). It is recommended therefore that the EU should do all in its
power to support the local objectives of the nascent abolitionist movement to persuade the
parliament to abolish the mandatory death penalty and then to secure an official moratorium on
executions as steps along the way to complete abolition.
1.3.6

Singapore

Singapore which has not acceded to the ICCPR and had in the 1990s the world’s highest execution
rate per head of population, executed only one person in 2009 and none in 2010 while an unofficial
moratorium was in place pending the decision of the Court of Appeal in the case of the young
Malaysian citizen Yong Vui Kong on the constitutionality of the mandatory death penalty for trading
in drugs. Following the failure of that appeal four people were executed in 2011(two for murder and
two for drug trafficking). In 1994 and 1995, 76 and 73 persons respectively had been executed, and
although 28 were put to death in 2002, since then the highest annual number was eight in 2004. This
has happened at a time when the population of Singapore increased from around 3.5 million in the
mid-1990s to 5.18 million in mid-2011. It should be noted too that the decline in the number of
57

Kua Kia Soong, ‘Hudud and the Death Penalty’, Malaysia Today, 16 October 2011. Cited in Roseann Rife Campaigning
for Abolition in Asia and New Opportunities in Malaysia, Paper presented to the International Conference on Reform of
the Death Penalty in Asia, City University of Hong Kong, 4 -5 November 2011.
58
‘Nazri says ‘wrong’ to use the death penalty’ 29 August 2010, http://www.malaysiakini.com/news/141410
59
‘Public Opinion will be taken into account before Abolishing Death Penalty’, Malaysian Mirror, 14 October 2011. I am
grateful to Roseann Rife for this information.
60
A ‘Save Vui Kong’ campaign, which has garnered almost 100,000 signatures on a petition urging clemency online See
Save Vui Kong blog at <http://savevuikong.blogspot.com/2010/08/malaysian-campaigners-gather-nearly.html>.

26

Enhancing EU action on the death penalty in Asia

executions has not been accompanied by a rise in the murder rate which has remained stable.
Indeed the number of murders recorded in 2011 was the lowest for 20 years 61.
In my view this remarkable change illustrates the value of exposing the fact that Singapore in the
1990s had been the world’s leading executioner per head of population 62. It was not due to any
major reforms in the law. Indeed the mandatory death penalty for possession of illegal drugs of 15
grams or more (it was not tested in relation to murder) was upheld by the Singapore Court of Appeal
as recently as 2010 63. Nor is it the result of grants of clemency: there have been only six since
independence and none this century, and a challenge to the fairness of clemency procedures was
dismissed by the Court of Appeal also in 2010 64. It is true, as Michael Hor, Professor of Criminal Law at
the National University has pointed out, that some reforms of the law of murder and other
procedural reforms have been of advantage to the defence and reduced to some extent the success
rate of prosecutions, but in his view this had not added up to more than ‘a small dent’ in conviction
rates. He believes that the decline in executions is more likely to be the result of prosecutorial
discretion, especially as regards drugs offences, where the amount possessed has to be 15 grams or
more for it to be a capital offence: Michael Hor noted that ‘Astute observers of the death penalty in
Singapore have noticed a curious phenomenon – that of the “14.99 charge”’ 65.
The Singapore government has always sought to maintain that the mandatory threat of death for
murder, trading in drugs and firearms offences has made this city state ‘one of the safest places in
the world to live and work in’ 66. Now that the execution rate has fallen so drastically and at the same
time there have been no deleterious effects to public safety the question has been raised openly by
Professor Hor as to whether the mandatory infliction of death, or any executions, are necessary in
Singapore. In the case of Yong Vu Kong the Court held to the view that there was no prohibition in
the Constitution of Singapore on inhuman or degrading punishment, but it stated specifically that if
the law was to be changed it would have to be done by Parliament not the Courts. In Professor Hor’s
opinion, the introduction in 2011 of the slogan ‘The New Normal’ by the newly elected President
Tony Tan presages an era of greater transparency and accountability from which the question of
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reforming the death penalty, in particular, abolishing its mandatory infliction, cannot escape
scrutiny. The establishment in October 2009 of a Singapore Anti-Death Penalty Campaign (SADPC) is
also a promising sign.
It is recommended therefore that the EU makes the most of these changed circumstances by doing
all it can to support those who are trying to persuade the Singaporean government to abolish the
mandatory death penalty for all crimes and then to establish strict guidelines for the judicial
application of capital punishment – as a step to a moratorium followed by complete abolition.
1.3.7

Taiwan

In 2001 following the victory of the Democratic Progressive Party, the Minister of Justice told a press
conference that Taiwan hoped to abolish the death penalty ‘within three years’. The process began
in 2002 when it was abolished for corruption and some other crimes and was made discretionary
rather than mandatory for all capital offences. Even so, 32 of the 52 death penalty provisions in the
Criminal Law relate to crimes not involving death, including drug trafficking, although none have in
recent years resulted in a finalised death sentence.
In 2005 the death penalty was formally abolished for those who were convicted of capital crimes
committed when less than 18 years of age or over the age of 80. The number of executions had
fallen from 38 in 1997 to 17 in 2000, 10 in 2001 and to three in 2004 and 2005 before ceasing
altogether at the end of that year, thus beginning an informal moratorium 67. In January 2007 the
Ministry of Justice announced a programme of research seminars and public hearings to encourage
a national debate on the abolition of the death penalty 68. Following the election of the Chinese
Nationalist Party (KMT) the new Minister of Justice, who favoured abolition, refused to sign any death
warrants and when the provisions of the ICCPR were embodied into national legislation in 2009 it
looked likely that abolition would be achieved within two or three years. However, in March 2010 the
abolitionist Justice Minister Wang Ching-feng was forced from office after refusing, in face of
orchestrated political and public pressure, to sign execution warrants on any of the 44 prisoners on
death row who had exhausted all their appeals. The New Minister, Tseng Yung- fu ordered four
executions which were carried out on 30 April 2010 69 and this was followed in March 2011 by the
execution of a further five men, despite the fact that only a month earlier, following a public outcry,
President Ma had issued a public apology to the parents of an airman who had been exonerated by a
Military Court after having been wrongfully convicted and executed when age 20 following
confession under torture for the rape of a five-year old female child in 1996. There were 15 death
sentences imposed in 2011, the largest annual number since 2001, and there are still 55 people with
confirmed death sentences on death row 70.
The Justice Minister stated in October 2011 ‘Our policy remains unchanged – the death penalty will
be used as little as possible, but will not be scrapped for the time being’ and that the death row
prisoners ‘will be executed once all the relevant screening procedures are finalized.` Yet in April 2012
President Ma said, when introducing the country’s first human rights report, that beyond reducing
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use of the death penalty he would ‘seek public consensus on the issue to move towards the abolition
of capital punishment’71.
The abolitionist movement in Taiwan is very well served by the Taiwan Alliance to End the Death
Penalty (TAEDP) as well as by other Human Rights NGOs. TAEDP has lobbied the government and
helped to bring appeals before the Judicial Yuan both in relation to individual cases and
Constitutional issues 72. It is part of the Anti-Death Penalty Asia Network (ADPAN) and active on the
world stage through the World Coalition Against the Death Penalty. At present it is part of a coalition,
including many human rights NGOs, that has established an organisation called ‘Covenant Watch’ to
monitor the government’s implementation of the ICCPR (and ICESR) in the hope that this will
contribute towards fairer trials and further restrict the scope and implementation of the death
penalty.
It is recommended that the EU should continue to give TAEDP strong support in its efforts to
persuade President Ma to move forward swiftly from the policy of restricting use of the death
penalty to reinstate the moratorium on executions, provide clemency to all currently on death row,
and then to embrace full abolition. Abolition in Taiwan could not fail to have a positive influence on
attitudes in the People’s Republic of China.
1.3.8

Thailand

Thailand has, for a number of years been ambivalent about the enforcement of the death penalty.
Although it is available as a punishment for aggravated murder (including that arising from arson,
rape etc.), and for a long list of non-fatal crimes including drug trafficking, rape of a woman or child
not resulting in death, human trafficking of women or minors, corruption of or by officials,
enforcement of these laws through executions has been sporadic and applied only for murder and
drug trafficking. Between 1988 and 1995 there were no executions, all those sentenced to death
being pardoned by the King. Forty-eight people were executed in the eight years 1996 to 2003, an
average of six a year but varying from one to 16 73. No executions were carried out for almost six
years between December 2003, when four men were executed by the new method of lethal
injection, one for murder (the last for this crime) and three for production of amphetamine tablets,
and August 2009 when two people were executed, also for drugs offences. There have been no
further executions since then although 53 persons were sentenced to death in 2010 and 40 in 2011.
Thailand abstained for the first time in 2010 on the UNGA resolution to establish a universal
moratorium (see 5). This probably reflected the announcement in section 3.1 of the Second Five-year
Human Rights Plan of Thailand for 2009-13, published by the National Human Rights Commission 74,
that Parliament had discussed the death penalty and agreed to abolish it and replace it with life
imprisonment. No mention was made of this in Thailand’s Universal Periodic Review presentation in
October 2011 75 although the Thai delegation promised to give a response at the 19th session of the
Human Rights Council in March 2012 to recommendations that it should enact legislation to abolish
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the death penalty and ratify the Second Optional Protocol to the ICCPR 76. In January 2012 a plan was
revealed by the Rights and Liberty Department of the Ministry of Justice which included, beyond the
general study of the subject, workshops to be held in the four regions of Thailand and in Bangkok for
participants from every province to survey opinion on the theme ‘The attitude of Thai society to
abolition of the death penalty.’ This was to be followed by a report on the theme ‘Abolition of laws
which impose the death penalty’ as proposed in the second Human Rights plan for discussion by the
Rights and Liberties Department. According to a public opinion survey reported in the Bangkok Post
on 20th December 2010, 36.4% responded positively and 63.6% negatively to the statement ‘The
government has declared an intention to abolish the death penalty: Do you endorse the
government’s plan’? It remains to be seen what the outcome of these consultations will be but the
Thai NGO, the Union for Civil Liberties, which campaigns against the death penalty, believes that the
new government remains wedded to capital punishment, especially in relation to its ‘war on drugs’
as was made clear by the Deputy Prime Minister in March 2012 77.
The issue is clearly open for debate in Thailand. It is recommended that this country be given a
higher priority by the EU in allocating resources to support and strengthen the abolitionist NGOs in
the country and to persuade members of the Thai Parliament that it is time for this Buddhist country
to embrace full abolition of capital punishment, preceded if necessary by a an official moratorium on
executions.
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Part Two
2.

APPROPRIATENESS AND EFFICIENCY OF EU APPROACHES
HUMAN RIGHTS DIALOGUES

The only long-established human rights dialogue at Troika level is held with China, twice a year. At
these meetings the issue of the death penalty has been regularly discussed, in particular relating to
its scope in law as compared with the required international standard of being limited to the ‘most
serious crimes’, the lack of adequate criminal procedures to ensure fair trials, and the continued
secrecy about the real number of people sentenced to death and executed. China is regularly
encouraged to ratify the ICCPR, which it signed in 1997. I have been informed that an assessment of
the EU-China Human Rights dialogue for the years 2005 – 2009 was made by the Council Secretariat,
but this was not been made available to me by EEAS. However, I understand that the EU side has
frequently found that the Chinese response has been defensive and failed properly to address
arguments and queries put forward from the EU side, for example on the necessity for transparency
or the lack of evidence supporting the general deterrent claims made for the death penalty. When
specific cases in which the EU side believes there has been an injustice are raised, they are regarded
as an interference with Chinese sovereignty.
A prime example of this led the EU Presidency in November 2008 to send a strongly-worded
demarche expressing ‘indignation’ following the execution of Mr Wo Weihan (whose two daughters
and their mother were Austrian nationals). This came ‘just after the conclusion in Beijing of the EUChina human rights dialogue, in the course of which the EU reiterated its strong opposition to the
death penalty and once again raised the case of Mr Wo Weihan and requested that he be pardoned,’
on the grounds that ‘the conditions in which Mr Wo had been detained and tried … had not
complied with international standards’. The Presidency stated that the execution ‘seriously
undermines the spirit of trust and mutual respect required for this EU-China dialogue on human
rights’ 78. Similarly, on 29 December 2009, the European Presidency (Sweden) issued the following
Declaration: ’The European Union condemns in the strongest terms the execution of Akmal Shaikh. It
deeply regrets the fact that China has not heeded the repeated calls by the European Union and one
of its member states for the death sentence passed against Mr Shaikh to be commuted’. The Chinese
side have also refused to engage in the dialogue on several occasions, the last being the second
sessions of both 2010 and 2011. As plainly implied by the message conveyed to the Chinese side by
the Head of Delegation to China, Marcus Ederer, in December 2011, the dialogues need to be
enhanced in ‘quality and format’79.
Human Rights dialogues have been held at the level of Heads of Missions under Political Framework
Agreements and Partnership and Co-operation Agreements in most of the countries in Asia that
retain the death penalty. Recently dialogues have been held in Indonesia and Laos and for the first
time in January 2012 in Vietnam. The issue of the death penalty has also been raised in such
dialogues with Pakistan and in regular local dialogues with India and Sri Lanka. As yet no specifically
human rights dialogues have been established in Thailand, South Korea, Taiwan, Malaysia or
Singapore although the issue of the death penalty has been raised in the on-going negotiations on
Partnership and Cooperation Agreements with the latter two countries. The framework agreement
with Japan includes ‘consultations’ on human rights but at the time of writing Japan has been
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unwilling to enter into discussions on the death penalty beyond restating its position(see 1.3.4
above).
The kinds of issues raised are well illustrated by the dialogues or roundtables recently held in
Bangladesh, Indonesia, Vietnam and Laos. The head of the delegation to Bangladesh, addressing a
roundtable in 2009, expressed concern about the proliferation of offences for which the death
penalty can be imposed. However, there was no mention of the death penalty in the EU Country
Strategy Paper for Bangladesh, 2007-2013 80. In Indonesia in June 2010 and March 2011 the EU
encouraged the Indonesia authorities to take steps to establish an immediate moratorium on
executions and to abstain in the next UN General Assembly resolution on a moratorium in 2012. The
EU requested Indonesia to abolish all provisions in its law pertaining to capital punishment for drug
offences and to commute all current death sentences for such crimes and to oppose the new Aceh
bylaws, currently being reviewed by the local parliament, that would introduce stoning to death for
adultery and caning of up to 100 lashes for homosexuality. At the recent dialogue in Vietnam, the EU
encouraged the authorities to continue its practice of abstaining when voting on the 2012 UNGA
resolution on the moratorium. It also pressed for the publication of official statistics on death
sentences and executions and strongly urged Vietnam to introduce its own moratorium as a prelude
to total abolition of capital punishment. The EU also asked Vietnam to respect minimum guarantees
when implementing the death penalty and while noting that Vietnam had introduced lethal
injection as the mode of execution, reiterated its opinion that this did not constitute an adequate
reform as it was opposed as a matter of principle to all executions. In Laos in February 2011 the EU
encouraged that country to move from a de facto moratorium to a legally established moratorium
that would lead to eventual abolition.
The EU’s political dialogue with Pakistan has, since 2007, been complemented by a human rights
dialogue under the co-operation agreement. This contractor has not, however, seen any reports of
lengthy discussions on the death penalty and the EU Country Strategy Paper for Pakistan, 2007-2013,
only mentions abolition of the death penalty for juveniles. However, the High Representative,
Catherine Ashton, expressed her concern after a Punjabi Court in 2010 found Mrs Asia Bibi guilty of
blasphemy and sentenced her to death and she called upon Pakistan to respect human rights as
guaranteed under the ICCPR which it has recently ratified. This was reiterated at the most recent EUPakistan dialogue in February 2012.
It appears also that little headway has been made at the EU-India human rights dialogues: India
simply stating that the death penalty is only carried out in the ‘rarest of rare’ cases under the control
of the Supreme Court and is subject to frequent grants of clemency. The same points were made by
the Prime Minister, Manmohan Singh, in his recent reply, dated 3rd May 2012, to the letter sent by the
President of the European Parliament concerning the fate of Mr Balwant Singh Rajoana (see 1.3.2
above), adding ‘While India respects the European Parliament’s concerns, it expects the Parliament
to respect equally the principle of non-interference in a sovereign State’s internal judicial and
executive process’. As regards South Korea, the EU through political dialogue has welcomed the
moratorium and urged the government to move towards abolition. Human Rights dialogues when
they commence are expected to encourage the South Korean government to use its influence in the
region to gain more support at the UN in favour of the universal moratorium on executions in
December 2012.
It appears that the real value of these official inter-governmental human rights dialogues is that, by a
process of repetition, they have made it possible for the subject of abolition to be raised and openly
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discussed and critiqued in legal and academic circles as one that inevitably raises serious issues
relating to the violation of universally accepted human rights. This has certainly been the case in
China (see 1.3.1 above and see 6.2 below).

3.

OTHER EU INTERVENTIONS

EEAS through co-operation with ASEAN provides analysis and recommendations to the UN Human
Rights Council and to EU member states when Asian countries come up for their Universal Periodic
Reviews. MEPs may also raise the issue of capital punishment when visiting Asian countries. The
regular flow of EU demarches, such as that sent to Thailand when it resumed executions in 2009 and
to Japan when it resumed in March 2012, are also noted in the countries concerned.
Although it is only just over a year since the EEAS was set up, it has probably made it more likely that
the EU will engage in local initiatives with abolitionist sympathisers in the countries concerned to
foster public debate and raise the issue at the political level. The work that is on-going in Malaysia
provides an excellent example of what can be achieved, as reported to me by the Delegation. In
2011 the EU delegation began its collaboration with the Bar Council of Malaysia and the National
Human Rights Commission (Suhakam) to campaign for the abolition of the death penalty. On 13
October 2011 some 350 participants (including prosecutors, lawyers, judges, university lecturers and
students, the diplomatic corps, the presidents of the Senate and the Court of Appeal, members of
parliament and the Archbishop of Kuala Lumpur) attended a public debate organised by Law
Minister Nazri Aziz with the aim of influencing public opinion. The Delegation organised the
translation of the EU Guidelines on the Death Penalty into the local language and an EIDHR grant
funded a short documentary film ‘Death in Dilemma: the final curtain’. A panel consisting of
distinguished European and Malay speakers, chaired by the Vice Chair of Suhakam, concluded that
the death penalty had no greater deterrent effect than alternative sentences, that mistakes were
inevitable, and that it was not acceptable for the state to take the life of its citizens. The campaign
also organised debates and discussions of mock trials at universities, as a survey conducted by
Suhakam had found 79 per cent of students in favour of capital punishment. The first such debate
attracted some 300 participants who were addressed by the Law Minister who encouraged the
audience to organise so as to present the government with the case for abolition. It is reported that
following the student debate the audience was divided equally between those in favour of abolition
and those against, with the speakers against abolition in general still favouring abolition of the
mandatory death penalty for drug trafficking and possession of firearms. This is an excellent
example of consciousness-raising which should be followed if possible in other retentionist countries
that are moving towards ‘the cusp of abolition’.
In addition, the EU is able to make valuable contributions through supporting initiatives that bring
together parties wishing to coordinate their activities in Asia, especially the Anti-Death Penalty Asian
Network (ADPAN), which includes all the main NGOs in 21 countries across the region and is
associated with the World Coalition Against the Death Penalty. Another example was the support
given by the Hong Kong – Macau office to make possible a very successful international conference
entitled ‘Capital Punishment in Asia: Progress and Prospects for Law Reform’ convened by Roger
Hood and Surya Deva at the City University of Hong Law School on 4th-5th of November 2011. The
papers of that conference, which have been most useful in preparing this Briefing Paper are under
consideration by a leading publisher. It should also not be forgotten that member states of the Union
make their own independent contributions. The United Kingdom for example has supported visits,
lectures, seminars and other activities in China, Japan, the Philippines, Malaysia and Thailand in the
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recent past. It is not alone: France, Denmark, Germany, Switzerland, the Netherlands, Italy, Spain and
other member states are also active.

4.

EU COORDINATION AS REGARDS PRISONERS ON DEATH ROW

The NGO ‘Reprieve’, whose work on charting the fate of EU nationals in the USA is being supported
by the EU, has been very helpful in providing information on EU nationals under threat of death in
the Asian countries included in this briefing note. This is not a comprehensive list, but it appears
certain that six EU citizens are under sentence of death on ‘death row’: in Indonesia (two Netherlands
and one French citizen), and in Thailand (three British nationals oversees). In addition, one British
national is facing a capital (or possible capital) charge in Bangladesh, one in China one in Indonesia
and one in Thailand. In Malaysia nine EU citizens face, or may face, a capital charge: two from the UK,
Germany and Cyprus respectively and one from the Netherlands, Latvia and, Romania.
The European Parliament resolution of 18 April 2012 ‘Calls on the VP/HR, the EEAS and the
Commission to provide guidance on a comprehensive policy with regard to EU citizens facing
executions in third countries, including strong mechanisms regarding identification, delivery of legal
assistance and EU legal intervention 81. As far as I have been able to ascertain there is good local
coordination of the efforts of Member States in Asian countries. The example of Malaysia has already
been mentioned. Another is Indonesia where there is a dedicated EU Human Rights Working Group
chaired by the EU delegation which has discussed the cases mentioned in the paragraph above,
although it appears that the interventions with the Indonesian authorities will have been made by
the EU member states whose citizens are on death row rather than by the EU delegation. This seems
to be a sensible strategy, leaving the EU as back up should executions be imminent. A follow-up
questionnaire from EEAS to UN delegations in all Asian countries which retain the death penalty,
would clarify whether ‘strong mechanisms’ of the kind recommended by the EU Parliament do or do
not already exist.
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5.

EU AND UN GENERAL ASSEMBLY RESOLUTIONS

The EU states that it has made a major investment, in partnership with European Nations and NGOs,
initially with Hands Off Cain to which a large grant was made in 2002-2003, but also with the World
Coalition Against the Death Penalty, Amnesty International and other organisations, to rally support
among third countries for a worldwide moratorium on executions at the Third Committee of the UN
General Assembly in 2007 and again in 2008 and 2010. A great deal of EU effort has gone into
persuading countries to co-sponsor the resolution and to vote in favour of it, or at least to abstain.
Good progress has undoubtedly been made but the EC has suggested to the EU Parliament and
Council that the EU should identify priorities so as ‘to increase its effectiveness at the UN, building
cross-regional coalitions, supporting the UN system’s human rights mechanisms and promoting
better synchronization with its actions at bilateral level and in other multilateral forums’82. A
successful diplomatic blitz on the Asian countries included in this Briefing Paper would pay an
excellent dividend. Three of the countries in Asia that retain the death penalty in law, all of them
regarded as abolitionist in practice, have voted in favour of the resolution for a universal
moratorium on executions: Sri Lanka on all three occasions, and Maldives and Mongolia (having
established its own moratorium) in 2010. Thirteen countries have voted against the resolution on all
three occasions, including Brunei and Burma, both abolitionists in practice. Amongst countries that
continue to carry out executions Vietnam has abstained in all three votes and Thailand changed its
vote from against to abstain in 2010 (See Table 2).
As regards signing the Note Verbale, dissociating a country from the moratorium resolution, 10 Asian
countries have done so. It is significant that among those who have opposed the moratorium
resolution on all three occasions, India and Vietnam has never signed the Note Verbale and Japan
did not sign it after the votes in 2008 and 2010 or Thailand after the 2010 vote, despite both having
signed it before. However Indonesia, which did not sign this Note after the first two resolutions had
been passed, did so in 2010. Among the countries that are abolitionist in practice, Brunei, Laos and
Burma have signed the Note Verbale on all three occasions; South Korea and Sri Lanka have never
signed it, and Maldives and Mongolia did not do so in 2010 having signed it in 2007 and 2008.
This analysis suggests that at the United Nations General Assembly in November/December 2012,
the EU should try to persuade all the abolitionist in practice countries to vote in favour of the
moratorium that have not done so already and to withdraw their support for the Note Verbale of
dissent: namely Brunei, Burma and Laos. Among the retentionist countries Malaysia and Pakistan
may be persuaded to join Thailand in abstaining on the moratorium resolution and to withdraw
from signing the note of dissent. Indonesia may also be so persuaded to withdraw its signature.
In this writer’s view it is important to persuade countries that signed the Note Verbale after the vote
on the moratorium resolution in 2010 to reject the argument (most strongly put forward by
Singapore) that capital punishment is not a human rights issue but solely a matter of criminal justice
and thus protected by the principle in the Charter of non-interference in the internal affairs of a State
which are subject to national sovereignty. The EU, of course, has made it plain that it does not accept
the argument that ‘human rights violations can be justified by cultural differences’ 83. In my opinion
this should be emphasised and the dissenters’ view vigorously opposed on the grounds that it is a

82

See High Representative of the European Union for Foreign Affairs and Security Policy, Joint Communication to the
European Parliament and the Council. Human Rights and Democracy at the Heart of EU External Action - Towards a More
Effective Approach, COM (2011) 886 final Brussels, 12.12. 2011, p. 15.
83
Ibid. p. 6.

35

Policy Department DG External Policies

false antithesis to claim that insistence on respecting human rights robs a state of its sovereignty
over its criminal justice system. Countries should be persuaded to accept that there must be limits to
the power that the state can be permitted to exercise over persons accused of and convicted of
crimes, however serious – limits defined by universal human rights principles which apply to all
citizens of the world. So although the choice of a system of punishments is a matter for national
sovereignty they should not be punishments, such as the extinction of life, that breach the human
rights of the convicted. This point of view appears to be accepted, for example, among leading
Chinese academic lawyers such as Professor Zhao Bingzhi, who stated in 2009 that: ‘The international
standard of the death penalty is new. In the past, whether death penalty was applied in a country fell
into the scope of domestic affairs, but now it has become an international obligation’ ... abolition is
an inevitable international tide and trend as well as a signal showing the broad-mindedness of
civilized countries … [abolition] is now an international obligation …' 84.
The key to the argument of whether abolition of the death penalty should now be regarded as a goal
that all countries committed to human rights should pursue and commit themselves to achieve
within a reasonable period of time lies in the interpretation of Articles 6 and 7 to the ICCPR which
only Malaysia and Singapore in Asia have not yet signed or ratified. It is absolutely clear that Article
6(6) of the ICCPR, which states that ‘Nothing in this article shall be invoked to delay or prevent the
abolition of capital punishment by any State Party to the present Covenant’ showed what the
aspiration of the Treaty was when it was adopted, especially when taken in conjunction with Article 7
of the Covenant, which banned any cruel, inhuman or degrading treatment or punishment. Those
countries that still favour capital punishment ‘in principle’ or claim that they are constrained from
abolishing it by popular opinion have been faced with convincing evidence of the abuses,
discrimination, mistakes, and inhumanity which inevitably accompany it in practice, as has been
revealed by death penalty scholars and human rights lawyers. In my view it can now be argued that
all states party to the ICCPR that still retain the death penalty must recognize that they are morally
bound by the universalistic goals of the International Covenant to do nothing to delay or prevent the
final abolition of capital punishment. Furthermore they should be faced with the evidence that in
countries that have abolished the death penalty popular support for capital punishment withers in
time as a new generation grows up with no experience of it and so comes to regard it as a ‘barbarity
of the past’. These arguments should continue to be to the fore of the EU’s persuasive efforts at
UNGA.
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Table 2: Votes cast at the UN General Assembly, by countries that retained the death penalty in law in 2007,
on the resolution for a worldwide moratorium on executions and whether the country signed the Note
Verbale (NV) of dissent
Countries that have changed their vote in bold, Countries that were in 2007 abolitionist in practice in italics

2007
Afghanistan
Bangladesh
Burma
China
Brunei
India
Indonesia
Japan
Korea North
Korea South
Laos
Malaysia
Maldives
Mongolia
Pakistan
Singapore
Sri Lanka
Thailand
Taiwan (no vote)
Vietnam

6.

Vote
Against
Against
Against
Against
Against
Against
Against
Against
Against
Abstained
Abstained
Against
Against
Against
Against
Against
In favour
Against
Abstained

2008
NV
Yes
Yes
Yes
Yes
Yes
No
No
Yes
Yes
No
Yes
Yes
Yes
Yes
Yes
Yes
No
Yes
No

Vote
Against
Against
Against
Against
Against
Against
Against
Against
Against
Abstained
Abstained
Against
Against
Against
Against
Against
In favour
Against
Abstained

2010
NV
Yes
Yes
Yes
Yes
Yes
No
No
No
Yes
No
Yes
Yes
Yes
Yes
No
Yes
No
Yes
No

Vote
Against
Against
Against
Against
Against
Against
Against
Against
Against
Abstained
Abstained
Against
In favour
In favour
Against
Against
In favour
Abstain
Abstained

NV
Yes
Yes
Yes
Yes
Yes
No
Yes
No
Yes
No
Yes
Yes
No
No
Yes
Yes
No
No
No

EU FUNDED PROJECTS

The only Asian countries in which projects exclusively centred on Asia have been funded so far are
the Philippines and China. Three projects were completed in the Philippines between 2000 and
2004: the main one supported the abolitionist campaign of the Free Legal Assistance Group known
as FLAG (CRIS 2000/054-415), the second assisted in improving DNA analysis (CRIS 2002/050-415)
and the third focused on public advocacy and lobbying for abolition (CRIS 2002/050-686). Two
projects have been completed in China, the first entitled ‘Strengthening the Defence in Death
Penalty Cases’ (CRIS 031-167) was carried out over 30 months between 2003 and 2006 and the
second, ‘Moving the Debate Forward: China’s Use of the Death Penalty’ over the three years 2007 to
2009 (EIDHR/2007/119-817). A third project, begun on 26 June 2009 is due to be completed by
December 2012: it is called ‘Promoting Judicial Discretion in the Restriction and Reduction of Death
Penalty’ (EIDHR/2009/167-381). Two other (on-going) broader projects include some Asian countries.
One concerned with ‘Restricting the Death Penalty for Drug Offences’ (EIDHR/2009/167-901) began
on 1st September 2009 and is due to be completed in 36 months by 31st August 2012. The other,
entitled ‘Voices of Victims Against the Death Penalty’ (EIDHR/2009/167-748) of 36 months duration,
commenced on 1st September 2009 with completion due on 1st September 2012.
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6.1

The Philippines Projects

Between late 2000 and 2004 EIDHR supported the Free Legal Assistance Group (FLAG) in its
campaign to abolish the death penalty which had been reinstated in the Philippines in 1994. The EU
consultants who evaluated this project, Pierre Robert and Daniel Alberman reported in 2007 that it
had been ‘impressive and effective … and seems to have played a major role in the recent [2006]
abolition of the death penalty in the Philippines’ 85. Ms Cookie Diokno (the dedicated and impressive
Secretary General of FLAG) wrote to me that: ‘Undoubtedly the EU contributed significantly to the
abolition of the death penalty in the Philippines [through] … the provision of financial support, the
strategic and creative use of diplomacy [through a series of Notes Verbales, briefing of the diplomatic
corps, visits to death row at ambassadorial level and lobbying of parliamentarians] and facilitation of
international linkages [including lectures from international experts and the provision of significant
information on abolition in European countries]’ 86.
The EU also financed in the Philippines a project on ‘Research, Training and Extension Services on
Forensic DNA Analysis’ at the DNA Analysis Laboratory of the University of the Philippines. This
focussed on the death penalty, the majority of inmates on death row ‘having been convicted solely
through testimonial evidence’. It was possible to get evidence with biological samples in relation to
six inmates: as a result one appellant who received assistance from the EU project was pardoned by
the President after having been in prison for 10 years. Although the Philippines no longer has the
death penalty this project undoubtedly highlighted and improved facilities for DNA testing in that
country in the grant period 2001-2004 and through regional meetings in other countries in southeast Asia. It has strengthened the argument that capital punishment could, and sometimes may, be
imposed on the innocent 87. The Philippines Human Rights Information Centre (PhilRights) was also
supported by EIDHR for providing an ‘information drive’ through lobbying and advocacy for
abolition, such as organising a series of public forums, producing posters, stickers, T-shirts etc., as well
as working with the media and doing some legal research. The EU evaluators thought that this
project was ‘less effective than the other two EC ADP funded projects … in terms of strategic
thinking and timing’ but nevertheless believed that such public advocacy work might be ‘crucial in
the longer term to ensure that the death penalty is never reintroduced’ 88.
6.2

Projects in China

The first project funded by EIHDR, ‘Strengthening the Defence in Death Penalty Cases’ was regarded
by the evaluator ‘as an overall success’. He attributed this to the very good working relationship
between the main body responsible, the Great Britain - China Centre (GBCC), and the Chinese
authorities ‘ – an essential pre-requisite to be able to work in this highly sensitive area in China’. He
was similarly impressed by the second project, ‘Moving the Debate Forward: China’s Use of the Death
Penalty’, stating ‘… the specific objectives as described in the project log frame have been met …
there will be [a] long-term impact on reaching the overall project objectives’89 These projects (I was
involved with the first two them) have raised awareness among Chinese officials, judges, prosecutors
and academics of the speed with which an international trend towards complete abolition of capital
punishment has progressed; the importance of developments in human rights law in this process,
including the ICCPR, the ECOSOC minimum standards and the judgments of human rights
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committees and courts; and the obligations resting on China brought about by these developments,
especially in relation to limiting the scope of capital punishment to the ‘most serious crimes’, ensuring
fair trials, providing access to counsel skilled in defending death penalty cases, reducing arbitrariness
in the administration of capital punishment through developing guidelines to be applied by the
courts, and a system marked by transparency and accountability, including the publication of official
statistics to enable monitoring of death sentences and executions. In other words, the work has been
aimed at improving the administration of, and thereby reducing the application of the death penalty,
within a context where abolition has been presented only as a rather long-term goal.
‘Strengthening the Defence in Death Penalty Cases’ was carried out by GBCC in collaboration with
the Max Planck Institute for Foreign and International Criminal Law, Freiburg-im-Breisgau, and the
Law Institute of the Chinese Academy of Social Sciences. It raised important issues relating to the
weak position of defence lawyers and therefore of their clients in China, both in relation to the pretrial processes and sentencing. Through a small empirical research project – one of the first to be
sanctioned in China – it also revealed startling variations in the likelihood of being sentenced to
death in different parts of the country. This study was published by CASS and the Max Planck
Institute, as: Strengthening the Defence in Death Penalty Cases in the People's Republic of China.
Empirical Research into the Role of Defence Councils in Criminal Cases Eligible for the Death Penalty 90.
The GBCC (led by its impressive Director Katie Lee) again took the co-ordinating role in the larger
more ambitious project ‘Moving the Debate Forward: China’s Use of the Death Penalty’, this time in
collaboration with Beijing Normal University College of Criminal Law Science, Wuhan University Law
School, the Max Planck Institute, the Irish Centre for Human Rights and the Death Penalty Project,
London. The project had three main aims: to research the nature of death penalty cases in China; to
provide information on capital punishment in other countries, notably India and South Korea, how
abolition had been achieved in the United Kingdom, and the developments in human rights law as
regards the application of capital punishment in the international arena; finally to conduct a large
scale survey of the opinions of members of the general public in China on various aspects of the
death penalty and to conduct a matching survey of the opinions held by legal professionals.
Several valuable outcomes may be traced to this project. First, the reduction in the number of capital
offences in 2011 by abolishing it for 13 non-violent economic crimes was informed by the close
examination of death penalty cases by the Beijing Normal University team. Second, the launch of an
International Research Centre on Death Penalty at the Beijing Normal University with a website
http://www.death-penalty.cn/criminal/info/S_index.asp showing the EU logo, but regrettably
available only in Chinese, was a major achievement. Third, the emphasis on fair procedures probably
had some influence on subsequent improvements in criminal procedure and the development of
guidelines. Fourth and probably most important of all, the publication in Chinese of the two linked
public opinion surveys, Opinion Survey Report on China’s Death Penalty 91 .
The EU assessor reached the conclusion that ‘The opinion surveys are without doubt the most
important part of the project’ 92. It is worth explaining why. The large public opinion survey of nearly
4,500 respondents (a 70% response rate), which was carried out most professionally in three Chinese
Provinces by the Max Planck Institute in collaboration with the prestigious Research Centre for
Contemporary China of Peking University and the survey of 455 legal professionals by Wuhan
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University, provided for the first time reliable data on whether the public supported the death
penalty to the extent commonly asserted in China as the reason for retaining capital punishment. An
outstanding finding from the public opinion survey was the low proportion of respondents who
expressed an interest in the subject and professed knowing much about it and the relatively high
proportion who had no firm opinion on the death penalty. Less than three per cent said they were
‘very interested’ and only 26 per cent interested at all. As regards being generally in favour or
opposing the death penalty 58 per cent were definitely in favour – by no means a very high
proportion when compared with the experience of European countries when they abolished capital
punishment. While only 14 per cent said they opposed capital punishment, as many as 28 percent
were recorded as being ‘unsure’ And when asked whether China should speed up the process to
abolish the death penalty only 53 per cent were opposed and a further 33 per cent were ‘unsure’. For
only two specific crimes did well over half the respondents support the use of capital punishment:
for murder (77%) and intentional injury causing death (60%); and just over a half supported it for
drug dealing (54%) and sexual abuse of a girl under the age of 14 (52%). For no other category of
offence for which the death penalty can presently be imposed in China, including corruption, was
there a majority in favour of capital punishment, suggesting that the government would not have
great opposition to expunging most of the then 68 capital offences from the criminal code.
Furthermore, there was evidence that the members of public surveyed, despite their general
endorsement of the death penalty, would wish to see it imposed only in the most extreme cases of
murder. This was evident when they were provided with ‘scenarios’ of a crime with various
aggravating and mitigating features: for instance, the death penalty was supported by less than 50
per cent of respondents even for a man who had served two previous prison sentences for robbery
who now had robbed a convenience store of 2,000 Yuan and killed the store-owner by shooting him
in the head. Almost two thirds said that the government should publish the number sentenced to
death and the number executed and only 25 per cent of respondents said that they would support
the death penalty if it were proven that innocent people had been executed. Furthermore almost 70
per cent of the general public thought that the death penalty was not equitably administered. When,
as in surveys in the United States, respondents were asked whether they would support the death
penalty if it were to be replaced by life imprisonment with the possibility of parole, those who said
they would still favour the death penalty accounted for only 38 per cent and those in favour of
abolition increased from 14 to 31 per cent with 30 per cent remaining undecided. The support would
be even lower if the maximum punishment would be a lifetime in prison with compensation to the
victim’s family 93.
As far as the survey of 455 criminal justice practitioners 94 was concerned as many as 91 per cent
supported the death penalty in general and a much lower proportions than in the general
population believed that innocent persons had been executed or that the system discriminated
against poor or grassroots citizens. However, like the general public the majority did not support the
use of the death penalty for economic offences and would be much more likely to support abolition
if the alternative punishment was a more severe form of imprisonment. As might be expected, the
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findings really indicate that those who are responsible for administering the death penalty have a
stronger belief in the legitimacy of what they do. While the majority favoured improvements in the
due process provisions of the criminal law in line with the principle of legality, it appears that
relatively few of them have as yet, embraced the view of the death penalty as an international
human rights issue.
Taken together, the two surveys suggest firstly that Chinese citizens are not likely to be so hostile to
further restriction and abolition of the death penalty as has been supposed and that it is the
practitioners of criminal justice that need most to be educated further about the realities of capital
punishment and the human rights issues that are inevitable involved in administrating this cruel,
inhuman and degrading punishment 95. Those who use the ‘Asian values’ or ‘Chinese culture’
argument for retaining the death penalty should recognize that that there is strong evidence close to
hand that Chinese people have been able to live contentedly under penal regimes where there is no
capital punishment. The Special Administrative Regions of Hong Kong and Macau prove that amply.
Indeed, although, the majority of the Hong Kong population favoured capital punishment prior to
the abolition of the death penalty by the colonial British regime, there has, as Johnson and Zimring
have emphatically shown, been no serious calls or pressure there for its reintroduction and
furthermore a continuing decline in the homicide rate 96.
The third project (begun in 2009 and due to be completed in June 2012) on ‘Promoting Judicial
Discretion in the Restriction and Reduction of Death Penalty’, in which GBCC is again collaborating
with Wuhan University Law School and the Irish Centre for Human Rights, builds on the finding from
the Wuhan survey that as many as 91 per cent of criminal justice professionals supported the death
penalty and that many were unfamiliar with international standards relating to the weighing of
evidence and the use of sentencing discretion. It has involved ‘training’ on these matters for 127
judges drawn from Intermediate People’s Courts in Yunnan and three other provinces and a pilot
project carried out by Wuhan University which has developed, with the assistance of judges from the
Supreme People’s Court, strict sentencing and evidence guidelines for trial procedures, related to
drugs cases. A novel method in China was used for evaluating the impact of the guidelines, whereby
judges at a ‘control court’ were asked to sentence cases on the basis of the ‘files’ of cases that had
been sentenced in courts that had used the guidelines. The researchers have estimated that use of
the guidelines had a considerable impact on sentencing policy, resulting in approximately 200 fewer
persons being sentenced to death in the Kunming Court compared to two years earlier. Ninety five
per cent of the judges involved had reported that they had ‘gained a deeper understanding of the
need to restrict the application of the death penalty’ and over 70 per cent that the training had
‘profoundly affected the way they would regard and apply capital punishment in the future’ 97.
Another valued aspect of this project has been the academic placements provided at Oxford and
Amsterdam Universities for two young post-doctoral Chinese academics.
These projects have had three important longer term effects. First they have created a good and
trusting relationship between the Chinese side and the European researchers and practitioners,
providing a firm foundation for future collaboration. Secondly they have made it possible now for
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Chinese academics to take over the management and direction of projects thus reducing the
possibility that they will be viewed as foreign interference. Thirdly, although not directly aimed at
abolition of the death penalty, they have been influential on and supportive to local reformers in
leading to the policy of cautious and less arbitrary application of the death penalty and are
beginning to foster an understanding that failure to provide for a fair trial, to avoid arbitrariness,
cruelty and error are human rights violations that are in practice unavoidable whenever a system of
capital punishment is enforced.
6.3

Restricting the Death Penalty for Drug Offences

A 36 month project, begun in September 2009 by the International Harm Reduction Association is
aimed at ‘Restricting the Death Penalty for Drug Offences through Human Rights Impact Assessment
of Multi-lateral Drug Enforcement Assistance to Death Penalty States’. In Asia it covers Burma, China,
Laos, Singapore, Thailand and Vietnam. This study aims to provide a ‘Human Rights Impact Tool’, an
assessment device to be used by the United Nations Office for Drug Control (UNODC), the EU, and
other organisations that provide financial and technical support for drug enforcement activities and
prosecutorial capacity building, so as to ensure that there is no danger that such support could have
the unintended consequence of leading to death sentences and executions for such offences,
contrary to the human rights policies of these organisations. The study has so far brought up to date
and published HRA’s valuable analysis of the use of capital punishment for drugs offences
throughout the world: The Death Penalty for Drug Offences Global Overview 2011 by the project’s
director, Patrick Gallahue.
6.4

Murder Victim’s Families Opposed to Capital Punishment

‘Voices of Victims against the Death Penalty’ under the aegis of Murder Victims Families for Victims
Rights (MVFHR), an American-based organisation, is a 30 month project which began on 1
September 2009. It is mainly concerned with disseminating the ideas and experiences of that
organisation, which seeks to advance the view that many murder victims families do not support the
death penalty and indeed that it is not beneficial to their mental health. The project is mainly
focussed on the United States, but MVFHR has made very good contacts in Mongolia, Japan and
South Korea. In particular its Interim Narrative Report, dated October 2011, suggests that the
lectures it has given and meetings it has held with advisors to the Mongolian President and a High
Court judge have played a part in supporting the recent decision taken in Mongolia to abolish the
death penalty.
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PART THREE RECOMMENDATIONS ON POLICY, PRACTICES AND FUTURE
PROGRAMME
7.

POLICY

Several recommendations in relation to specific countries or issues have already been made above. As
regards the question of whether the EU should give priority to one strategy over another, the patterns
revealed in this paper suggest no single strategy should have priority, rather each country should be
approached in regard to the stage that it has reached in considering whether to continue to retain or to
move towards further restriction or complete abolition of the death penalty. While the most desirable
outcome is for countries, just as Mongolia has, to move in ‘one leap’ from retention and execution to full
abolition within a year or two, this is unlikely to happen in most Asian countries. To achieve such a
dramatic change in the law requires exceptional political leadership and power.
The following approach is suggested:
1.

2.

3.

4.

5.

6.

As regards countries that have abolished the death penalty in law, the EU should not regard the
matter as concluded until all have ratified the ICCPR and its Second Optional Protocol. This action
is necessary to ensure, as far as it is possible, that capital punishment will not be reinstated in
response to public order emergencies or to public pressure whipped up by the media or
opposition political parties in response to a spate of particularly heinous crimes. It would be
advantageous too if all such countries were to amend their constitutions so as to ban the death
penalty under right to life provisions or provisions safeguarding citizens from cruel and inhuman
punishment or treatment, as many abolitionist states in Europe have done.
Countries that retain the death penalty in law and still sentence persons to death yet appear to
have a settled policy not to carry out executions should be strongly encouraged to move swiftly
to full abolition in law and ratification of the Second Optional Protocol to the ICCPR.
Countries that have reduced the number of executions annually to a small handful, especially
those that are now sporadic executioners should be persuaded to cease executions altogether
and if abolition is considered not politically possible immediately, announce an official
moratorium and clemency for all persons under sentence of death. Some, as suggested for India,
might be persuaded to abolish the death penalty for all ordinary crimes.
All retentionist countries in which the death penalty is mandatory for any crime, including grave
cases of murder, should be persuaded to abolish all mandatory death penalties in line with the
developed international human right law. If complete abolition is unacceptable, they should be
advised to develop sentencing guidelines for the discretionary use of capital punishment only in
the ‘worst of the worst’ cases of murder’: always recognising that this is a temporary interim step
until full abolition can be achieved.
As regards the relatively small number of countries where the death penalty is still imposed for
crimes other than murder, such as for drug, economic, sexual, and religious offences, policy
should be directed towards ensuring that such laws are abolished in line with the widely
accepted interpretation of article 6(2) of the ICCPR.
In those countries where religious authority is cited as demanding support for the death penalty,
the EU should bring to public attention the fact that there are many countries in North Africa,
Europe and South Central Asia whose populations are overwhelmingly Muslim where the death
penalty has been abolished or where no one has been executed for many years. In fact, neither of
the two retentionist Muslim countries in Asia whose laws are influenced by the Sharia
(Afghanistan, and Pakistan) have high execution rates, the last execution in Pakistan having taken
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7.

place in 2008; the Maldives is abolitionist in practice; and in Bangladesh, Indonesia and Malaysia
the criminal law is secular. As mentioned earlier in this paper, Bangladesh has adopted a
restrained policy and Malaysia has executed a very small number in recent years. It appears
doubtful whether a great deal of progress can be made in Afghanistan in current circumstances
but in the other countries EU Delegations should try to seek the support of religious and political
leaders who do not share an ultra-orthodox interpretation of the Sharia and to assist in
establishing [or supporting where one already exists] a network of Muslim scholars and lawyers
opposed to capital punishment.
In all retentionist countries, whether they carry out executions regularly or not, emphasis should
continue to be placed on reminding them that, as members of the United Nations, they are
obliged to abide by all the agreed minimum international standards set out in the ICCPR and the
ECOSOC Safeguards for those Facing the Death Penalty, as interpreted by the UN Human Rights
bodies: in particular to interpret “most serious crime” in the narrowest sense, so limiting the death
penalty solely to intentional murder, and always at the discretion of the court for the ‘worst of the
worst kind’ only, and to keep to a minimum the suffering of prisoners under sentence of death.
But care must be taken to ensure that in emphasizing the need for reform of criminal and judicial
procedures required so as to guarantee the right to a fair trial and hopefully save more lives – one
of the High Representative’s three themes for the next three years 98 and the focus of ADPAN’s
recent excellent publication ‘When Justice Fails, Thousands executed after unfair trials’ 99 – the
impression is not conveyed that such reforms would be sufficient or allow a country to delay
abolition. Any statement needs to always prefaced with words such as ‘Pending full abolition of
the death penalty which should be pursued without delay’ (as discussed in 5., § 4 above).

If it is possible to do so, more emphasis should also be places on the need to publish annually statistics
on the number of persons sentenced to death and the number executed and for which crimes, as laid
down over 20 years ago in UN Resolution 1989/64. This applies not only to China and Vietnam where
these numbers are a state secret. As this Briefing Paper has clearly shown there are other Asian
countries where well-constructed and up-to-date reliable statistical returns do not exist, not only on the
number sentenced to death and executed but also the number under sentence of death. As the
Amnesty Report Death Sentences and Executions 2011 reveals, it proved impossible (as revealed by a +
sign against the number reported) for this well-resourced organization to provide an accurate number
for death sentences imposed in Afghanistan, Bangladesh, Burma, India, Indonesia, Malaysia, Mongolia,
North Korea, Pakistan and Singapore, as well as China and Vietnam. The EU supported research in China
has shown there was widespread support from the public, academics and criminal justice professionals
for such data to be published. As one Chinese Professor of Criminal Law put it at a workshop in 2009 in
which this contractor participated: it is ‘a moral obligation as a member of the UN’ and would have two
advantages ‘1) so as to correctly understand the function and role of the death penalty and so provide
an objective, scientific basis, and 2) to put the community under the supervision of the whole world, is
conducive to strictly limit and reduce the death penalty’. Professor Hoyle and I stress in our book on The
Death Penalty that ‘Systems of criminal justice need to be accountable to the citizens on whose behalf
they enforce the law. They therefore need to be patently transparent: the more so where the death
penalty is concerned and the lives of human beings are at risk from misapplication of the law by
criminal justice agencies and from judicial error’ 100. Professor Philip Alston, when he was UN Special
Rapporteur for Extrajudicial, Summary or Arbitrary Executions, called the failure to provide such
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information a violation of human rights standards. Three consequences follow: the EU could ensure that
this subject is always on the Agenda of Human Rights Dialogues with these countries; the EU could offer
technical assistance in designing and producing an adequate statistical series where one does not exist;
and the message on the requirement to provide reliable statistics could be included in major EU
documents relating to its policy on the death penalty.
The EU should continue to do all it can to persuade the Chinese authorities to set a date for ratifying the
ICCPR, since it is now 13 years, since the PRC signed it and several years since the subject was discussed
at the China-EU Seminar on ICCPR Ratification in London. It is also timely to press Malaysia, Burma and
Singapore to ratify the ICCPR and to abide by their obligations under it.
The regular inclusion of countries that are abolitionist in practice in the total of abolitionist countries
might be reconsidered because it has the drawback of giving the impression that they do not sentence
people to death. As pointed out in this Briefing Paper (see 1.2.7) several of these countries in Asia do
have death row populations. Furthermore, the existence of the death penalty in law always makes it
possible for a political storm to create the conditions for carrying out executions. Nothing short of
abolition in law and ratification of the Second Optional Protocol to the ICCPR should be regarded as
sufficient.
Greater attention also might to be paid to the problem of prisoners on death row not only in countries
that are ‘abolitionist in practice’ but also in those which rarely execute or execute annually only a small
proportion of those sentenced to death. It is common in such countries for the death row population to
rise rapidly, as in Malaysia. For those not executed there needs to be a rapid decision to reprieve them
through a grant of clemency so that they can be removed from the poor conditions and shadow of
death on ‘death row’. The EU could press for greater and swifter use of clemency and improvements in
the procedures for granting it in Asian countries that retain the death penalty in their laws.
As regards European citizens who are in danger of being sentenced to death or who have already been
sentenced to death in Asian countries, as well as well as citizens of these countries, the EU should as a
priority support activities that will strengthen the expertise of local defence lawyers in dealing with
cases where from the point of arrest onwards there is the danger of a capital charge being preferred. It is
widely recognised through the experience of NGOs such as Reprieve and The Death Penalty Project in
the USA, the Caribbean and Africa that early intervention is more likely than post-conviction
intervention to be successful in diverting prisoners from a death sentence 101, although of course great
expertise is also required to represent successfully persons on death row before Courts of Appeal.
Where persons are identified as being possibly liable to capital punishment the EU Delegation should
do its best to ensure that trials are monitored by legally qualified persons so as to be able to report on
any aspects of procedure that do not meet the international standards for a fair trial and to make sure
that those who represent the defendant are well-qualified and experienced in representing persons
who may be subject to the death penalty, providing legal aid and support from European-based
lawyers in appropriate circumstances. This will need a strong body of able and committed anti-death
penalty advocates in the countries concerned. An initiative to set up a Network of death penalty
defence lawyers in South East Asia began early in 2012 with a meeting in Kuala Lumpur of attorneys
from Indonesia, Malaysia, Singapore, Thailand, the Philippines and Vietnam. It was organised by the
Death Penalty Project and supported by the British High Commission in Singapore. The object of the
Network is not merely to share experiences but to provide training for lawyers in these and other
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countries in the region, as has been done successfully by the Death Penalty Project in the Caribbean and
by Reprieve in the USA. Assistance and financial support for such projects would no doubt be
welcomed, as would provision of financial support for NGOs in Asian countries (such as TAEDP in
Taiwan) that provide legal assistance to prisoners facing a sentence to death or already on death row.
It seems clear that the greatest contribution that the Commission has made in Asia has been through
the EIDHR Projects in the Philippines and China. As Daniel Alberman put it in his evaluation of the work
in China: ‘If we have learned one thing in Global work on the abolition and reduction in the use of the
death penalty, much of it supported by the EU, [it] indicates that opportunities, judicial, social and
political, must be supported and grabbed as and when they appear …’ 102. These projects have, in a way
not possible in formal diplomatic dialogues, established collegial relationships, built trust and provided
the expertise necessary for local stakeholders to be able to take control of the work necessary, whether
through legal challenge, academic research, or political campaigning, to restrain and eventually to
abolish the death penalty. In this writer’s opinion the spread of the ‘China’ model to India 103, Indonesia,
Malaysia, Thailand and possibly Vietnam should have priority because in all these countries there is a
possibility to ‘move the debate forward’ considerably. Taiwan is a special case. As in the Philippines
there exists a well-directed and influential campaigning organisation TAEDP. Priority should be given to
applying the ‘Philippine model’ of support to the Taiwanese situation.
At the country level, the initiative taken in collaboration with local activists in favour of abolition of the
death penalty in Malaysia has provided a good model that could be followed in the countries
mentioned above, as well as others, such as Singapore, Pakistan and Bangladesh.

8.

PRACTICES

In the time available to prepare this paper it has not been possible to study practical matters in detail.
However two issues have come to my attention which, in my opinion, merit consideration. First, as I
understand it, EEAS contributes to discussions in the Commission about the kind of projects that should
be commissioned but members of its staff are not formally part of the decision-making team when
submitted projects are assessed and chosen. It seems to me that it would be helpful if EEAS could play a
more substantial role in advising the Commission under EIDHR on the likelihood of success of future
projects and to take full part in the decision making process when projects are selected. Second, more
than one organisation that has been in receipt of an EU grant, while recognizing fully the need for
financial probity, has remarked that the complexity and sometimes vagueness or ambiguity of the
paper work required from them is too time and resource consuming. This is likely to become more of an
issue as local organisations and institutions in Asian countries become recipients of grants. It is vital for
the EU to keep up good relations with the relatively few internationally recognised organisations and
persons capable of carrying out this important work. Perhaps a review of certain bureaucratic aspects of
applying for and successfully accounting for work carried out for the EU would be worthwhile.
While the writer acknowledges that resolutions passed by the European Parliament in relation to the
use of the death penalty have their place in keeping the European policy on the abolition of the death
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penalty before the eyes of the retentionist countries in Asia, he believes that more might be achieved by
MEPs either individually or in delegations to raise the issue of the death penalty during visits to
retentionist countries. For example, the recent visit by Lord Alf Dubbs, a member of the UK All Party
Parliamentary Group on the Abolition of the Death Penalty, to Japan and Malaysia has been cited as
especially helpful in raising the issue at a high political level and in wider circles of civil society. This all
party group (chaired by Baroness Vivien Stern) is keen to join with other parliamentarians in bringing
the case for abolition to the notice of policy makers in all retentionist countries. EU Parliament members
should consider setting up an inter-group on the death penalty along the lines of the UK all party
initiative.

9.

FUTURE PROGRAMME

The future programme should seek to build on the Philippines model, as suggested above, which could
be applied in Taiwan. It should, in my opinion, also seek to find partners in the Law Schools of
Universities in India (such as the O.P. Jindal Global University), Indonesia (perhaps the University of
Indonesia), Thailand (perhaps Chulalongkorn University), Japan (Waseda University) and Vietnam
(National University), so that the ‘mixed model’ of activities – seminars, training and research – that was
so successful in ‘Moving the Debate Forward’ in China could be replicated in these countries if the
required support locally is forthcoming.
As regards research, the issue of public opinion stands out. In most of the Asian countries that retain the
death penalty – Malaysia, Japan, Singapore, Taiwan and Thailand are good examples – the authorities
rest their argument for retaining capital punishment on its support by the public 104. In China, the EU
project showed that this was a simplification. Further public opinion surveys should be commissioned,
and they should be extended to include an analysis of the role of the media and the internet in creating
an aura of public support, which has been employed, for example, by the Chinese authorities to counter
the findings of the public opinion surveys.
Because of the paucity of official data referred to in this paper, there is a strong case for funding first
class empirical research on the use of the death penalty in several of these countries by following each
instances of a reported capital offence from the police records to the final outcome, whether death and
execution or not. This will reveal the extent to which the death penalty is enforced in practice in relation
to the crimes it is intended to punish and whether it is or is not fairly or arbitrarily applied 105.
There are also strong claims made in most retentionist Asian countries that the death penalty and its
enforcement has a general deterrent effect, thus saving lives of possible victims. In my view there are
two reasons why this should not be a focus of research supported by the EU. The first is practical – it has
proven impossible even in the United States, where there is excellent data and many skilled social
scientists, to reach a completely convincing conclusion of ‘no deterrent effect’ that would satisfy an
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ardent supporter of the death penalty106. Second, of course, the EU's principled objection to the death
penalty is not dependent on whether there is empirical support for this utilitarian justification or not.

10.

ADDENDUM

Since the final version of this report was submitted on 21st May 2012, there have been two
developments in particular which should be noted:
10.1

The mandatory death penalty: Singapore and Malaysia

On 9th July 2012 the government of Singapore announced that, after a review of its mandatory death
penalty laws, it intended to bring in legislation to define more narrowly the type of murder for which
the mandatory punishment would be death and to define more narrowly the circumstances in which
the mandatory death penalty would be the punishment for trafficking in drugs. It does not affect other
crimes for which death penalty is mandatory.
As regards murder, at present under section 300 of the Penal Code, the death penalty is the mandatory
punishment for murder ‘(a) if the act by which the death is caused is done with the intention of causing
death; or (b) if it is done with the intention of causing such bodily injury as the offender knows to be
likely to cause the death of the person to whom the harm is caused; or (c) if it is done with the intention
of causing bodily injury to any person, and the bodily injury intended to be inflicted is sufficient in the
ordinary course of nature to cause death; or (d) if the person committing the act knows that it is so
imminently dangerous that it must in all probability cause death, or such bodily injury as is likely to
cause death, and commits such act without any excuse for incurring the risk of causing death, or such
injury as aforesaid.’
It is now proposed that only in the first instance (a), namely when the killing is deliberate, will death be
the mandatory punishment. In the other three circumstances the death penalty will be a discretionary
punishment, the alternative being life imprisonment and caning.
As regards drug trafficking, on conviction of possessing certain minimum amounts of controlled drugs
(such as more than 15 grams of heroin or 500 grams of cannabis) death will remain the mandatory
penalty, save in the following circumstances where it will be discretionary, the alternative punishment
being life imprisonment and caning. The offender must:
1.
2.
3.

Only have been a ‘courier, and not been involved in any other activity related to drug supply and
distribution’;
‘have co-operated with the Central Narcotics Bureau in a substantive way’; or
‘have a mental disability that substantially impairs his appreciation of the Act’s gravity.’ (Straits
Times, 10 July 2012, p. A1))

It remains to be seen how this legislation will be framed and what its impact will be in practice, but
observers in Singapore and beyond have hailed this as an important development ‘in the right
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direction’. Once the legislation is in force, those who appear to meet the new criteria for a discretionary
sentence can elect to be considered for resentencing. In the meantime all executions have been
suspended. At present there are 35 persons on death row, 28 for drug trafficking and seven for murder.
Following the announcement in Singapore, the Attorney General of Malaysia stated that his Chambers
were ‘working towards proposing an amendment to the Dangerous Drugs Act 1952 to give judges the
discretion of not imposing death sentences on couriers’ (The Malay Mail July 11, 2012
http://www.nmail.com.my/print/22141 ).
10.2

Clemency: India

In June 2012, it was announced that the outgoing President of India, Pratibha Patil, had during her
period of office granted clemency to 35 prisoners who had been sentenced to death, reducing their
sentence to life imprisonment. These decisions had been based on the advice of India’s Home Minister,
and constitute the largest number or death row prisoners ever granted clemency during a President’s
term of office. (The Times of India June 22nd 2012 and India Today June 26th 2012).
It should be noted, however, that no prisoners who had committed politically motivated crimes were
granted clemency and that the death sentence imposed on Mohammed Ajmal Amir Kasab, who was
convicted of waging war on India as well as murder for the attack on Mumbai in November 2008, was
upheld by the Supreme Court of India on 29th August 2012. There is strong public sentiment in favour of
his execution.
This information reinforces the point made on page 21 above that India appears to be moving towards
abolition of the death penalty, at least in practice, for common murders that are even the ‘rarest of the
rare’ but that those who have been convicted of politically motivated crimes may still be executed.
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