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Chapter 5

Assurance undertakings in difficulty or in an irregular situation

Article 37

Assurance undertakings in difficulty

1. If an assurance undertaking does not comply with Article 20, the competent authority of its

home Member State may prohibit the free disposal of its assets after having communicated its

intention to the competent authorities of the Member States of commitment.

2. For the purposes of restoring the financial situation of an assurance undertaking the solvency

margin of which has fallen below the minimum required under Article 28, the competent authority

of the home Member State shall require that a plan for the restoration of a sound financial position

be submitted for its approval.

In exceptional circumstances, if the competent authority is of the opinion that the financial situation

of the assurance undertaking will further deteriorate, it may also restrict or prohibit the free disposal

of the assurance undertaking's assets. It shall inform the authorities of other Member States within

the territories of which the assurance undertaking carries on business of any measures it has taken

and the latter shall, at the request of the former, take the same measures.

3. If the solvency margin falls below the guarantee fund as defined in Article 29, the competent

authority of the home Member State shall require the assurance undertaking to submit a short-term

finance scheme for its approval.
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It may also restrict or prohibit the free disposal of the assurance undertaking's assets.  It shall inform

the authorities of other Member States within the territories of which the assurance undertaking

carries on business accordingly and the latter shall, at the request of the former, take the same

measures.

4. The competent authorities may further take all measures necessary to safeguard the interests

of the assured persons in the cases provided for in paragraphs 1, 2 and 3.

5. Each Member State shall take the measures necessary to be able in accordance with its

national law to prohibit the free disposal of assets located within its territory at the request, in the

cases provided for in paragraphs 1, 2 and 3, of the assurance undertaking's home Member State,

which shall designate the assets to be covered by such measures.

Article 38

Financial recovery plan

1. Member States shall ensure that the competent authorities have the power to require a

financial recovery plan for those insurance undertakings where competent authorities consider that

policy-holders' rights are threatened.  The financial recovery plan must as a minimum include

particulars or proof concerning for the next three financial years:

(a) estimates of management expenses, in particular current general expenses and commissions;

(b) a plan setting out detailed estimates of income and expenditure in respect of direct business,

reinsurance acceptances and reinsurance cessions;
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(c) a forecast balance sheet;

(d) estimates of the financial resources intended to cover underwriting liabilities and the required

solvency margin;

(e) the overall reinsurance policy.

2. Where policy-holders' rights are threatened because the financial position of the undertaking

is deteriorating, Member States shall ensure that the competent authorities have the power to oblige

insurance undertakings to have a higher required solvency margin, in order to ensure that the

insurance undertaking is able to fulfil the solvency requirements in the near future.  The level of this

higher required solvency margin shall be based on a financial recovery plan referred to in

paragraph 1.

3. Member States shall ensure that the competent authorities have the power to revalue

downwards all elements eligible for the available solvency margin, in particular, where there has

been a significant change in the market value of these elements since the end of the last financial

year.
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4. Member States shall ensure that the competent authorities have the powers to decrease the

reduction, based on reinsurance, to the solvency margin as determined in accordance with

Article 28 where:

(a) the nature or quality of reinsurance contracts has changed significantly since the last financial

year;

(b) there is no or an insignificant risk transfer under the reinsurance contracts.

5. If the competent authorities have required a financial recovery plan for the insurance

undertaking in accordance with paragraph 1, they shall refrain from issuing a certificate in

accordance with Article 14(1), Article 40(3), second subparagraph, and Article 42(1)(a), as long as

they consider that policy-holders' rights are threatened within the meaning of paragraph 1.

Article 39

Withdrawal of authorisation

1. Authorisation granted to an assurance undertaking by the competent authority of its home

Member State may be withdrawn by that authority if that undertaking:

(a) does not make use of the authorisation within 12 months, expressly renounces it or ceases to

carry on business for more than 6 months, unless the Member State concerned has made

provision for authorisation to lapse in such cases;
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(b) no longer fulfils the conditions for admission;

(c) has been unable, within the time allowed, to take the measures specified in the restoration

plan or finance scheme referred to in Article 37;

(d) fails seriously in its obligations under the regulations to which it is subject.

In the event of the withdrawal or lapse of the authorisation, the competent authority of the home

Member State shall notify the competent authorities of the other Member States accordingly and

they shall take appropriate measures to prevent the assurance undertaking from commencing new

operations within their territories, under either the freedom of establishment or the freedom to

provide services.  The home Member State's competent authority shall, in conjunction with those

authorities, take all necessary measures to safeguard the interests of the assured persons and shall

restrict, in particular, the free disposal of the assets of the assurance undertaking in accordance with

Article 37(1), (2), second subparagraph, and (3), second subparagraph.

2. Any decision to withdraw an authorisation shall be supported by precise reasons and notified

to the assurance undertaking in question.
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TITLE IV

PROVISIONS RELATING TO RIGHT OF ESTABLISHMENT

AND FREEDOM TO PROVIDE SERVICES

Article 40

Conditions for branch establishment

1. An assurance undertaking that proposes to establish a branch within the territory of another

Member State shall notify the competent authorities of its home Member State.

2. The Member States shall require every assurance undertaking that proposes to establish a

branch within the territory of another Member State to provide the following information when

effecting the notification provided for in paragraph 1:

(a) the Member State within the territory of which it proposes to establish a branch;

(b) a scheme of operations setting out inter alia the types of business envisaged and the structural

organisation of the branch;

(c) the address in the Member State of the branch from which documents may be obtained and to

which they may be delivered, it being understood that that address shall be the one to which

all communications to the authorised agent are sent;
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(d) the name of the branch's authorised agent, who must possess sufficient powers to bind the

assurance undertaking in relation to third parties and to represent it in relations with the

authorities and courts of the Member State of the branch.  With regard to Lloyd's, in the event

of any litigation in the Member State of the branch arising out of underwritten commitments,

the assured persons must not be treated less favourably than if the litigation had been brought

against businesses of a conventional type.  The authorised agent must, therefore, possess

sufficient powers for proceedings to be taken against him and must in that capacity be able to

bind the Lloyd's underwriters concerned.

3. Unless the competent authorities of the home Member State have reason to doubt the

adequacy of the administrative structure or the financial situation of the assurance undertaking or

the good repute and professional qualification or experience of the directors or managers or the

authorised agent, taking into account the business planned, they shall within three months of

receiving all the information referred to in paragraph 2 communicate that information to the

competent authorities of the Member State of the branch and shall inform the undertaking

concerned accordingly.

The competent authorities of the home Member State shall also attest that the assurance undertaking

has the minimum solvency margin calculated in accordance with Articles 28 and 29.

Where the competent authorities of the home Member State refuse to communicate the information

referred to in paragraph 2 to the competent authorities of the Member State of the branch they shall

give the reasons for their refusal to the assurance undertaking concerned within three months of

receiving all the information in question.  That refusal or failure to act shall be subject to a right to

apply to the courts in the home Member State.
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4. Before the branch of an assurance undertaking starts business, the competent authorities of the

Member State of the branch shall, within two months of receiving the information referred to in

paragraph 3, inform the competent authority of the home Member State, if appropriate, of the

conditions under which, in the interest of the general good, that business must be carried on in the

Member State of the branch.

5. On receiving a communication from the competent authorities of the Member State of the

branch or, if no communication is received from them, on expiry of the period provided for in

paragraph 4, the branch may be established and start business.

6. In the event of a change in any of the particulars communicated under paragraph 2(b), (c) or

(d), an assurance undertaking shall give written notice of the change to the competent authorities of

the home Member State and of the Member State of the branch at least one month before making

the change so that the competent authorities of the home Member State and the competent

authorities of the Member State of the branch may fulfil their respective roles under paragraphs 3

and 4.

Article 41

Freedom to provide services: Prior notification to the home Member State

Any assurance undertaking that intends to carry on business for the first time in one or more

Member States under the freedom to provide services shall first inform the competent authorities

of the home Member State, indicating the nature of the commitments it proposes to cover.
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Article 42

Freedom to provide services: Notification by the home Member State

1. Within one month of the notification provided for in Article 41 the competent authorities of

the home Member State shall communicate to the Member State or Member States within the

territory of which the assurance undertaking intends to carry on business by way of the freedom to

provide services:

(a) a certificate attesting that the assurance undertaking has the minimum solvency margin

calculated in accordance with Articles 28 and 29;

(b) the classes which the assurance undertaking has been authorised to offer;

(c) the nature of the commitments which the assurance undertaking proposes to cover in the

Member State of the provision of services.

At the same time, they shall inform the assurance undertaking concerned accordingly.

2. Where the competent authorities of the home Member State do not communicate the

information referred to in paragraph 1 within the period laid down, they shall give the reasons for

their refusal to the assurance undertaking within that same period.  The refusal shall be subject to a

right to apply to the courts in the home Member State.

3. The assurance undertaking may start business on the certified date on which it is informed of

the communication provided for in the first subparagraph of paragraph 1.



7328/1/02 REV 1 XY/ptm 107
DG C II   EN

Article 43

Freedom to provide services: Changes in the nature of commitments

Any change which an assurance undertaking intends to make to the information referred to in

Article 41 shall be subject to the procedure provided for in Articles 41 and 42.

Article 44

Language

The competent authorities of the Member State of the branch or the Member State of the

provision of services may require that the information which they are authorised under this

Directive to request with regard to the business of assurance undertakings operating in the

territory of that State shall be supplied to them in the official language or languages of that State.

Article 45

Rules relating to conditions of assurance and scales of premiums

The Member State of the branch or of the provision of services shall not lay down provisions

requiring the prior approval or systematic notification of general and special policy conditions,

scales of premiums, technical bases used in particular for calculating scales of premiums and

technical provisions, forms and other printed documents which an assurance undertaking intends

to use in its dealings with policy-holders.  For the purpose of verifying compliance with national

provisions concerning assurance contracts, it may require an assurance undertaking that

proposes to carry on assurance business within its territory, under the right of establishment or

the freedom to provide services, to effect only non-systematic notification of those policy

conditions and other printed documents without that requirement constituting a prior condition

for an assurance undertaking to carry on its business.
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Article 46

Assurance undertakings not complying with the legal provisions

1. Any assurance undertaking carrying on business under the right of establishment or the

freedom to provide services shall submit to the competent authorities of the Member State of the

branch and/or of the Member State of the provision of services all documents requested of it for the

purposes of this Article in so far as assurance undertakings the head office of which is in those

Member States are also obliged to do so.

2. If the competent authorities of a Member State establish that an assurance undertaking with a

branch or carrying on business under the freedom to provide services in its territory is not

complying with the legal provisions applicable to it in that State, they shall require the assurance

undertaking concerned to remedy that irregular situation.

3. If the assurance undertaking in question fails to take the necessary action, the competent

authorities of the Member State concerned shall inform the competent authorities of the home

Member State accordingly.  The latter authorities shall, at the earliest opportunity, take all

appropriate measures to ensure that the assurance undertaking concerned remedies that irregular

situation.  The nature of those measures shall be communicated to the competent authorities of the

Member State concerned.



7328/1/02 REV 1 XY/ptm 109
DG C II   EN

4. If, despite the measures taken by the home Member State or because those measures prove

inadequate or are lacking in that State, the assurance undertaking persists in violating the legal

provisions in force in the Member State concerned, the latter may, after informing the competent

authorities of the home Member State, take appropriate measures to prevent or penalise further

irregularities, including, in so far as is strictly necessary, preventing that undertaking from

continuing to conclude new assurance contracts within its territory.  Member States shall ensure that

in their territories it is possible to serve the legal documents necessary for such measures on

assurance undertakings.

5. Paragraphs 2, 3 and 4 shall not affect the emergency power of the Member States concerned

to take appropriate measures to prevent or penalise irregularities committed within their territories.

This shall include the possibility of preventing assurance undertakings from continuing to conclude

new assurance contracts within their territories.

6. Paragraphs 2, 3 and 4 shall not affect the power of the Member States to penalise

infringements within their territories.

7. If an assurance undertaking which has committed an infringement has an establishment or

possesses property in the Member State concerned, the competent authorities of the latter may, in

accordance with national law, apply the administrative penalties prescribed for that infringement by

way of enforcement against that establishment or property.
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8. Any measure adopted under paragraphs 3 to 7 involving penalties or restrictions on the

conduct of assurance business must be properly reasoned and communicated to the assurance

undertaking concerned.

9. Every two years, the Commission shall submit to the Insurance Committee a report

summarising the number and type of cases in which, in each Member State, authorisation has been

refused pursuant to Articles 40 or 42 or measures have been taken under paragraph 4 of this Article.

Member States shall cooperate with the Commission by providing it with the information required

for that report.

Article 47

Advertising

Nothing in this Directive shall prevent assurance undertakings with head offices in other

Member States from advertising their services through all available means of communication in

the Member State of the branch or Member State of the provision of services, subject to any

rules governing the form and content of such advertising adopted in the interest of the general

good.
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Article 48

Winding up

Should an assurance undertaking be wound up, commitments arising out of contracts underwritten

through a branch or under the freedom to provide services shall be met in the same way as those

arising out of that undertaking's other assurance contracts, without distinction as to nationality as far

as the lives assured and the beneficiaries are concerned.

Article 49

Statistical information on cross-border activities

Every assurance undertaking shall inform the competent authority of its home Member State,

separately in respect of transactions carried out under the right of establishment and those carried

out under the freedom to provide services, of the amount of the premiums, without deduction of

reassurance, by Member State and by each of classes I to IX, as defined in Annex I.

The competent authority of the home Member State shall, within a reasonable time and on an

aggregate basis forward this information to the competent authorities of each of the Member States

concerned which so request.
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Article 50

Taxes on premiums

1. Without prejudice to any subsequent harmonisation, every assurance contract shall be subject

exclusively to the indirect taxes and parafiscal charges on assurance premiums in the Member State

of the commitment, and also, with regard to Spain, to the surcharges legally established in favour of

the Spanish "Consorcio de Compensación de Seguros" for the performance of its functions relating

to the compensation of losses arising from extraordinary events occurring in that Member State.

2. The law applicable to the contract pursuant to Article 32 shall not affect the fiscal

arrangements applicable.

3. Pending future harmonisation, each Member State shall apply to those assurance undertakings

which cover commitments situated within its territory its own national provisions for measures to

ensure the collection of indirect taxes and parafiscal charges due under paragraph 1.
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TITLE V

RULES APPLICABLE TO AGENCIES OR BRANCHES

 ESTABLISHED WITHIN THE COMMUNITY AND

BELONGING TO UNDERTAKINGS WHOSE HEAD OFFICES

ARE OUTSIDE THE COMMUNITY

Article 51

Principles and conditions of authorisation

1. Each Member State shall make access to the activities referred to in Article 2 by any

undertaking whose head office is outside the Community subject to an official authorisation.

2. A Member State may grant an authorisation if the undertaking fulfils at least the following

conditions:

(a) it is entitled to undertake insurance activities covered by Article 2 under its national law;

(b) it establishes an agency or branch in the territory of such Member State;

(c) it undertakes to establish at the place of management of the agency or branch accounts

specific to the activity which it carries on there and to keep there all the records relating to the

business transacted;

(d) it designates a general representative, to be approved by the competent authorities;
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(e) it possesses in the Member State where it carries on an activity assets of an amount equal in

value to at least one half of the minimum amount prescribed in Article 29(2) first

subparagraph in respect of the guarantee fund and deposits one fourth of the minimum

amount as security;

(f) it undertakes to keep a solvency margin complying with Article 55;

(g) it submits a scheme of operations  in accordance with the provisions of paragraph 3.

3. The scheme of operations of the agency or branch referred to in paragraph 2(g) shall

contain the following particulars or evidence of:

(a) the nature of the commitments which the undertaking proposes to cover;

(b) the guiding principles as to reinsurance;

(c) the state of the undertaking's solvency margin and guarantee fund referred to in

Article 55;

(d) estimates relating to the cost of setting up  the administrative services and the

organisation for securing business and the financial resources intended to meet those

costs;
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and, in addition shall include, for the first three financial years:

(e) a plan setting out detailed estimates of income and expenditure in respect of direct

business, reinsurance acceptances and reinsurance cessions;

(f) a forecast balance sheet;

(g) estimates relating to the financial resources intended to cover underwriting liabilities

and the solvency margin.

4. A Member State may require systematic notification of the technical bases used for

calculating scales of premiums and technical provisions, without that requirement constituting a

prior condition for an assurance undertaking to carry on its business.

Article 52

Rules applicable to branches of third-country undertakings

1. (a) Subject to point (b), agencies and branches referred to in this Title may not

simultaneously carry on in a Member State the activities referred to in the Annex to

Directive 73/239/EEC and those covered by this Directive.
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(b) Subject to point (c), Member States may provide that agencies and branches

referred to in this Title which on the relevant date referred to in Article 18(3)

carried on both activities simultaneously in a Member State may continue to do so

there provided that each activity is separately managed in accordance with

Article 19.

(c) Any Member State which under Article 18(6) requires undertakings established in

its territory to cease the simultaneous pursuit of the activities in which they were

engaged on the relevant date referred to in Article 18(3) must also impose this

requirement on agencies and branches referred to in this Title which are established

in its territory and simultaneously carry on both activities there.

(d) Member States may provide that agencies and branches referred to in this Title

whose head office simultaneously carries on both activities and which on the dates

referred to in Article 18(3) carried on in the territory of a Member State solely the

activity covered by this Directive may continue their activity there.  If the

undertaking wishes to carry on the activity referred to in Directive 73/239/EEC in

that territory it may only carry on the activity covered by this Directive through a

subsidiary.

2. Articles 13 and 37 shall apply mutatis mutandis to agencies and branches referred to in this

title.
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For the purposes of applying Article 37, the competent authority which supervises the overall

solvency of agencies or branches shall be treated in the same way as the competent authority of the

head-office Member State.

3. In the case of a withdrawal of authorisation by the authority referred to in Article 56(2), this

authority shall notify the competent authorities of the other Member States where the undertaking

operates and the latter authorities shall take the appropriate measures.  If the reason for the

withdrawal of authorisation is the inadequacy of the solvency margin calculated in accordance with

Article 56(1)(a), the competent authorities of the other Member States concerned shall also

withdraw their authorisations.

Article 53

Transfer of portfolio

1. Under the conditions laid down by national law, each Member State shall authorise agencies

and branches set up within its territory and covered by this Title to transfer all or part of their

portfolios of contracts to an accepting office established in the same Member State if the competent

authorities of that Member State or, if appropriate, those of the Member State referred to in

Article 56 certify that after taking the transfer into account the accepting office possesses the

necessary solvency margin.
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2. Under the conditions laid down by national law, each Member State shall authorise agencies

and branches set up within its territory and covered by this Title to transfer all or part of their

portfolios of contracts to an assurance undertaking with a head office in another Member State if the

competent authorities of that Member State certify that after taking the transfer into account the

accepting office possesses the necessary solvency margin.

3. If under the conditions laid down by national law a Member State authorises agencies and

branches set up within its territory and covered by this Title to transfer all or part of their portfolios

of contracts to an agency or branch covered by this Title and set up within the territory of another

Member State it shall ensure that the competent authorities of the Member State of the accepting

office or, if appropriate, of the Member State referred to in Article 56 certify that after taking the

transfer into account the accepting office possesses the necessary solvency margin, that the law of

the Member State of the accepting office permits such a transfer and that the State has agreed to the

transfer.

4. In the circumstances referred to in paragraphs 1, 2 and 3 the Member State in which the

transferring agency or branch is situated shall authorise the transfer after obtaining the agreement of

the competent authorities of the Member State of the commitment, where different from the

Member State in which the transferring agency or branch is situated.

5. The competent authorities of the Member States consulted shall give their opinion or consent

to the competent authorities of the home Member State of the transferring assurance undertaking

within three months of receiving a request; the absence of any response from the authorities

consulted within that period shall be considered equivalent to a favourable opinion or tacit consent.
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6. A transfer authorised in accordance with this Article shall be published as laid down by

national law in the Member State of the commitment.  Such transfers shall automatically be valid

against policy-holders, assured persons and any other persons having rights or obligations arising

out of the contracts transferred.

This provision shall not affect the Member States' right to give policy-holders the option of

cancelling contracts within a fixed period after a transfer.

Article 54

Technical provisions

Member States shall require undertakings to establish provisions, referred to in Article 20,

adequate to cover the underwriting liabilities assumed in their territories. Member States shall

see that the agency or branch covers such provisions by means of assets which are equivalent to

such provisions and matching assets in accordance with Annex II.

The law of the Member States shall be applicable to the calculation of such provisions, the

determination of categories of investment and the valuation of assets, and, where appropriate,

the determination of the extent to which these assets may be used for the purpose of covering

such provisions.

The Member State in question shall require that the assets covering these provisions, shall be

localised in its territory. Article 20(4) shall, however, apply.
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Article 55

Solvency margin and guarantee fund

1. Each Member State shall require of agencies or branches set up in its territory a solvency

margin consisting of the items listed in Article 27.  The minimum solvency margin shall be

calculated in accordance with Article 28.  However, for the purpose of calculating this margin,

account shall be taken only of the operations effected by the agency or branch concerned.

2. One third of the minimum solvency margin shall constitute the guarantee fund.

However, the amount of this fund may not be less than one half of the minimum required under

Article 29(2) first subparagraph.  The initial deposit lodged in accordance with Article 51(2)(e)

shall be counted towards such guarantee fund.

The guarantee fund and the minimum of such fund shall be constituted in accordance with

Article 29.

3. The assets representing the minimum solvency margin must be kept within the Member State

where activities are carried on up to the amount of the guarantee fund and the excess within the

Community.
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Article 56

Advantages to undertakings authorised in more than one Member State

1. Any undertaking which has requested or obtained authorisation from more than one Member

State may apply for the following advantages which may be granted only jointly:

(a) the solvency margin referred to in Article 55 shall be calculated in relation to the entire

business which it carries on within the Community; in such case, account shall be taken only

of the operations effected by all the agencies or branches established within the Community

for the purposes of this calculation;

(b) the deposit required under Article 51(2)(e) shall be lodged in only one of those

Member States;

(c) the assets representing the guarantee fund shall be localised in any one of the Member States

in which it carries on its activities.

2. Application to benefit from the advantages provided for in paragraph 1 shall be made to the

competent authorities of the Member States concerned.  The application must state the authority of

the Member State which in future is to supervise the solvency of the entire business of the agencies

or branches established within the Community.  Reasons must be given for the choice of authority

made by the undertaking.  The deposit shall be lodged with that Member State.
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3. The advantages provided for in paragraph 1 may only be granted if the competent authorities

of all Member States in which an application has been made agree to them.  They shall take effect

from the time when the selected competent authority informs the other competent authorities that it

will supervise the state of solvency of the entire business of the agencies or branches within the

Community.

The competent authority selected shall obtain from the other Member States the information

necessary for the supervision of the overall solvency of the agencies and branches established in

their territory.

4. At the request of one or more of the Member States concerned, the advantages granted under

this Article shall be withdrawn simultaneously by all Member States concerned.

Article 57

Agreements with third countries

The Community may, by means of agreements concluded pursuant to the Treaty with one or

more third countries, agree to the application of provisions different from those provided for in

this Title, for the purpose of ensuring, under conditions of reciprocity, adequate protection for

policy-holders in the Member States.
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TITLE VI

RULES APPLICABLE TO SUBSIDIARIES OF PARENT UNDERTAKINGS GOVERNED BY

THE LAWS OF A THIRD COUNTRY AND TO THE ACQUISITIONS OF HOLDINGS BY

SUCH PARENT UNDERTAKINGS

Article 58

Information from Member States to the Commission

The competent authorities of the Member States shall inform the Commission:

(a) of any authorisation of a direct or indirect subsidiary one or more parent undertakings of

which are governed by the laws of a third country.  The Commission shall inform the

Committee referred to in Article 65(1) accordingly;

(b) whenever such a parent undertaking acquires a holding in a Community assurance

undertaking which would turn the latter into its subsidiary.  The Commission shall inform the

Committee referred to in Article 65(1) accordingly.

When authorisation is granted to the direct or indirect subsidiary of one or more parent

undertakings governed by the law of third countries, the structure of the group shall be specified

in the notification which the competent authorities shall address to the Commission.
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Article 59

Third country treatment of Community assurance undertakings

1. The Member States shall inform the Commission of any general difficulties encountered by

their assurance undertakings in establishing themselves or carrying on their activities in a

third country.

2. Periodically, the Commission shall draw up a report examining the treatment accorded to

Community assurance undertakings in third countries, in the terms referred to in paragraphs 3 and

4, as regards establishment and the carrying on of insurance activities, and the acquisition of

holdings in third-country insurance undertakings.  The Commission shall submit those reports to the

Council, together with any appropriate proposals.

3. Whenever it appears to the Commission, either on the basis of the reports referred to in

paragraph 2 or on the basis of other information, that a third country is not granting Community

assurance undertakings effective market access comparable to that granted by the Community to

insurance undertakings from that third country, the Commission may submit proposals to the

Council for the appropriate mandate for negotiation with a view to obtaining comparable

competitive opportunities for Community assurance undertakings.  The Council shall decide by a

qualified majority.
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4. Whenever it appears to the Commission, either on the basis of the reports referred to in

paragraph 2 or on the basis of other information, that Community assurance undertakings in a third

country are not receiving national treatment offering the same competitive opportunities as are

available to domestic insurance undertakings and that the conditions of effective market access are

not being fulfilled, the Commission may initiate negotiations in order to remedy the situation.

In the circumstances described in the first subparagraph, it may also be decided at any time, and in

addition to initiating negotiations, in accordance with the procedure laid down in Article 65(2), that

the competent authorities of the Member States must limit or suspend their decisions:

– regarding requests pending at the moment of the decision or future requests for authorisations,

and

– regarding the acquisition of holdings by direct or indirect parent undertakings governed by the

laws of the third country in question.

The duration of the measures referred to may not exceed three months.

Before the end of that three-month period, and in the light of the results of the negotiations, the

Council may, acting on a proposal from the Commission, decide by a qualified majority whether the

measures shall be continued.
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Such limitations or suspension may not apply to the setting up of subsidiaries by assurance

undertakings or their subsidiaries duly authorised in the Community, or to the acquisition of

holdings in Community assurance undertakings by such undertakings or subsidiaries.

5. Whenever it appears to the Commission that one of the situations described in paragraphs 3

and 4 has arisen, the Member States shall inform it at its request:

(a) of any request for the authorisation of a direct or indirect subsidiary one or more parent

undertakings of which are governed by the laws of the third country in question;

(b) of any plans for such an undertaking to acquire a holding in a Community assurance

undertaking such that the latter would become the subsidiary of the former.

This obligation to provide information shall lapse whenever an agreement is reached with the third

country referred to in paragraph 3 or 4 when the measures referred to in the second and third

subparagraphs of paragraph 4 cease to apply.

6. Measures taken under this Article shall comply with the Community's obligations under any

international agreements, bilateral or multilateral, governing the taking up and pursuit of the

business of insurance undertakings.
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TITLE VII

TRANSITIONAL AND OTHER PROVISIONS

Article 60

Derogations and abolition of restrictive measures

1. Undertakings set up in the United Kingdom by Royal Charter or by private Act or by special

Public Act may carry on their activity in the legal form in which they were constituted on

15 March 1979 for an unlimited period.

The United Kingdom shall draw up a list of such undertakings and communicate it to the other

Member States and the Commission.

2. The societies registered in the United Kingdom under the Friendly Societies Acts may

continue the activities of life assurance and savings operations which, in accordance with their

objects, they were carrying on on 15 March 1979.
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Article 61

Proof of good repute

1. Where a Member State requires of its own nationals proof of good repute and proof of no

previous bankruptcy, or proof of either of these, that State shall accept as sufficient evidence in

respect of nationals of other Member States the production of an extract from the "judicial record"

or, failing this, of an equivalent document issued by a competent judicial or administrative authority

in the home Member State or the Member State from which the foreign national comes showing

that these requirements have been met.

2. Where the home Member State or the Member State from which the foreign national

concerned comes does not issue the document referred to in paragraph 1, it may be replaced by a

declaration on oath - or in States where there is no provision for declaration on oath by a solemn

declaration - made by the person concerned before a competent judicial or administrative authority

or, where appropriate, a notary in the home Member State or the Member State from which that

person comes; such authority or notary shall issue a certificate attesting the authenticity of the

declaration on oath or solemn declaration.  The declaration in respect of no previous bankruptcy

may also be made before a competent professional or trade body in the said country.

3. Documents issued in accordance with paragraphs 1 and 2 must not be produced more than

three months after their date of issue.
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4. Member States shall designate the authorities and bodies competent to issue the documents

referred to in paragraphs 1 and 2 and shall forthwith inform the other Member States and the

Commission thereof.

Each Member State shall also inform the other Member States and the Commission of the

authorities or bodies to which the documents referred to in this Article are to be submitted in

support of an application to carry on in the territory of this Member State the activities referred to in

Article 2.

TITLE VIII

FINAL PROVISIONS

Article 62

Cooperation between the Member States and the Commission

The Commission and the competent authorities of the Member States shall collaborate closely

with a view to facilitating the supervision of the kinds of insurance and the operations referred to

in this Directive within the Community.
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Each Member State shall inform the Commission of any major difficulties to which application

of this Directive gives rise, inter alia any arising if a Member State becomes aware of an

abnormal transfer of business referred to in this Directive to the detriment of undertakings

established in its territory and to the advantage of agencies and branches located just beyond its

borders.

The Commission and the competent authorities of the Member States concerned shall examine

such difficulties as quickly as possible in order to find an appropriate solution.

Where necessary, the Commission shall submit appropriate proposals to the Council.
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Article 63

Reports on the development of the market under the freedom to provide services

The Commission shall forward to the European Parliament and the Council regular reports, the

first on 20 November 1995, on the development of the market in assurance and operations

transacted under conditions of freedom to provide services.

Article 64

Technical adjustment

The following technical adjustments to be made to this Directive shall be adopted in accordance

with the procedure laid down in Article 65(2):

− extension of the legal forms provided for in Article 6(1)(a),

− amendments to the list set out in Annex I, or adaptation of the terminology used in that list

to take account of the development of assurance markets,

− clarification of the items constituting the solvency margin listed in Article 27 to take

account of the creation of new financial instruments,

− alteration of the minimum guarantee fund provided for in Article 29(2) to take account of

economic and financial developments,
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− amendments, to take account of the creation of new financial instruments, to the list of

assets acceptable as cover for technical provisions set out in Article 23 and to the rules on

the spreading of investments laid down in Article 24,

− changes in the relaxations in the matching rules laid down in Annex II, to take account of

the development of new currency-hedging instruments or progress made in economic and

monetary union,

− clarification of the definitions in order to ensure uniform application of this Directive

throughout the Community,

− the technical adjustments necessary to the rules for setting the maxima applicable to

interest rates, pursuant to Article 20, in particular to take account of progress made in

economic and monetary union.

Article 65

Committee procedure

1. The Commission shall be assisted by the Insurance Committee instituted by

Directive 91/675/EEC.

2. Where reference is made to this paragraph, Articles 5 and 7 of Decision 1999/468/EC shall

apply, having regard to the provisions of Article 8 thereof.
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The period laid down in Article 5(6) of Decision 1999/468/EC shall be set at three months.

3. The Committee shall adopt its rules of procedure.

Article 66

Rights acquired by existing branches and assurance undertakings

1. Branches which started business, in accordance with the provisions in force in the Member

State of the branch, before 1 July 1994 shall be presumed to have been subject to the procedure laid

down in Article 40(1) to (5).

They shall be governed, from that date by Articles 13, 20, 37, 39 and 46.

2. Articles 41 and 42 shall not affect rights acquired by assurance undertakings carrying on

business under the freedom to provide services before 1 July 1994.

Article 67

Right to apply to the courts

Member States shall ensure that decisions taken in respect of an assurance undertaking under

laws, regulations and administrative provisions adopted in accordance with this Directive may

be subject to the right to apply to the courts.
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Article 68

Review of amounts expressed in euro

1. The Commission shall submit to the Council before 15 March 1985 a report dealing with the

effects of the financial requirements imposed by this Directive on the situation in the insurance

markets of the Member States.

2. The Council, acting on a proposal from the Commission, shall every two years examine and,

where appropriate, revise the amounts expressed in euro in this Directive, in the light of how the

Community's economic and monetary situation has evolved.

Article 69

Implementation of new provisions

1. Member States shall bring into force the laws, regulations and administrative provisions

necessary to comply with Article 1(1)(m), Article 18(3), Article 51(2)(g), (3) and (4), Article 60(2) 

and Article 66(1) not later than          *.  They shall immediately inform the Commission thereof.

2. Member States shall bring into force the laws, regulations and administrative provisions

necessary for them to comply with Article 16(3) not later than 17 November 2002.  They shall

forthwith inform the Commission thereof.  Before this date, Member States shall apply the

provision referred to in Annex IV(1).

                                                
* 18 months after the date of entry into force of this Directive.
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3. Member States shall adopt by 20 September 2003 the laws, regulations and administrative

provisions necessary to comply with Articles 3(6), 27, 28, 29, 30 and 38.  They shall forthwith

inform the Commission thereof.

Member States shall provide that the provisions referred to in the first subparagraph shall first apply

to the supervision of accounts for financial years beginning on 1 January 2004 or during that

calendar year.  Before this date, Member States shall apply the provisions referred to in

Annex IV(2) and (3).

4. When Member States adopt the measures mentioned in paragraphs (1), (2) and (3), they shall

contain a reference to this Directive or be accompanied by such a reference on the occasion of their

official publication.  Member States shall determine how such reference is to be made.

5. Not later than 1 January 2007 the Commission shall submit to the European Parliament and

the Council a report on the application of Articles 3(6), 27, 28, 29, 30 and 38 and, if necessary, on

the need for further harmonisation.  The report shall indicate how Member States have made use of

the possibilities under those articles and, in particular, whether the discretionary powers afforded to

the national supervisory authorities have resulted in major supervisory differences in the single

market.
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Article 70

Information to the Commission

The Member States shall communicate to the Commission the texts of the main provisions of

national law which they adopt in the field covered by this Directive.

Article 71

Transitional period for Articles 3(6), 27, 28, 29, 30 and 38

1. Member States may allow assurance undertakings which at 20 March 2002 provided

assurance in their territories in one or more of classes referred to in the Annex I a period of five

years, commencing on that same date, in order to comply with the requirements set out in

Articles 3(6), 27, 28, 29, 30 and 38.

2. Member States may allow any undertakings referred to in paragraph 1, which upon the expiry

of the five-year period have not fully established the required solvency margin, a further period not

exceeding two years in which to do so provided that such undertakings have, in accordance with

Article 37, submitted for the approval of the competent authorities, the measures which they

propose to take for such purpose.
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Article 72

Repealed directives and their correlation with this Directive

1. The Directives listed in Annex V, Part A, are hereby repealed, without prejudice to the

obligations of the Member States concerning the time-limits for transposition and for application of

the said Directives listed in Annex V, Part B.

2. References to the repealed Directives shall be construed as references to this Directive and

shall be read in accordance with the correlation table in Annex VI.

Article 73

Entry into force

This Directive shall enter into force on the day of its publication in the Official Journal of the

European Communities.
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Article 74

Addressees

This Directive is addressed to the Member States.

Done at Brussels,

For the European Parliament For the Council

The President The President

___________________
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ANNEX I

Classes of assurance

I. The assurance referred to in Article 2(1)(a), (b) and (c) excluding those referred to in II

and III

II. Marriage assurance, birth assurance

III. The assurance referred to in Article 2(1)(a) and (b), which are linked to investment funds

IV. Permanent health insurance, referred to in Article 2(1)(d)

V. Tontines, referred to in Article 2(2)(a)

VI. Capital redemption operations, referred to in Article 2(2)(b)

VII. Management of group pension funds, referred to in Article 2(2)(c) and (d)

VIII. The operations referred to in Article 2(2)(e)

IX. The operations referred to in Article 2(3)

_____________________
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ANNEX II

Matching rules

The currency in which the assurer's commitments are payable shall be determined in accordance

with the following rules:

1. Where the cover provided by a contract is expressed in terms of a particular currency, the

assurer's commitments are considered to be payable in that currency.

2. Member States may authorise assurance undertakings not to cover their technical provisions,

including their mathematical provisions, by matching assets if application of the above

procedures would result in the undertaking being obliged, in order to comply with the

matching principle, to hold assets in a currency amounting to not more than 7% of the assets

existing in other currencies.

3. Member States may choose not to require assurance undertakings to apply the matching

principle where commitments are payable in a currency other than the currency of one of the

Member States, if investments in that currency are regulated, if the currency is subject to

transfer restrictions or if, for similar reasons, it is not suitable for covering technical

provisions.

4. Assurance undertakings are authorised not to hold matching assets to cover an amount not

exceeding 20% of their commitments in a particular currency.
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However, total assets in all currencies combined must be at least equal to total commitments

in all currencies combined.

5. Each Member State may provide that, whenever under the preceding procedures a

commitment has to be covered by assets expressed in the currency of a Member State, this

requirement shall also be considered to be satisfied when the assets are expressed in euro.
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ANNEX III

Information for policy-holders

The following information, which is to be communicated to the policy-holder before the contract is

concluded (A) or during the term of the contract (B), must be provided in a clear and accurate

manner, in writing, in an official language of the Member State of the commitment.

However, such information may be in another language if the policy-holder so requests and the law

of the Member State so permits or the policy-holder is free to choose the law applicable.
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A. Before concluding the contract

Information about the assurance
undertaking

Information about the commitment

(a) 1. The name of the
undertaking and its
legal form

(a) 2. The name of the
Member State in which
the head office and,
where appropriate, the
agency or branch
concluding the contract
is situated

(a) 3. The address of the head
office and, where
appropriate, of the
agency or branch
concluding the contract

(a) 4. Definition of each
benefit and each option

(a) 5. Term of the contract

(a) 6. Means of terminating the
contract

(a) 7. Means of payment of
premiums and duration of
payments

(a) 8. Means of calculation and
distribution of bonuses

(a) 9. Indication of surrender
and paid-up values and
the extent to which they
are guaranteed

(a) 10. Information on the
premiums for each
benefit, both main
benefits and
supplementary benefits,
where appropriate

(a) 11. For unit-linked policies,
definition of the units to
which the benefits are
linked
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Information about the assurance
undertaking

Information about the commitment

(a) 12. Indication of the nature of
the underlying assets for
unit-linked policies

(a) 13. Arrangements for
application of the
cooling-off period

(a) 14. General information on
the tax arrangements
applicable to the type of
policy

(a) 15. The arrangements for
handling complaints
concerning contracts by
policy-holders, lives
assured or beneficiaries
under contracts including,
where appropriate, the
existence of a complaints
body, without prejudice to
the right to take legal
proceedings

(a) 16. Law applicable to the
contract where the parties
do not have a free choice
or, where the parties are
free to choose the law
applicable, the law the
assurer proposes to
choose
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B. During the term of the contract

In addition to the policy conditions, both general and special, the
policy-holder must receive the following information throughout the term
of the contract.

Information about the assurance
undertaking

Information about the commitment

(b) 1. Any change in the
name of the
undertaking, its legal
form or the address of
its head office and,
where appropriate, of
the agency or branch
which concluded the
contract

(b) 2. All the information listed
in points (a) (4) to (a) (12)
of A in the event of a
change in the policy
conditions or amendment
of the law applicable to
the contract

(b) 3. Every year, information
on the state of bonuses

__________________
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ANNEX IV

1. Professional secrecy

Until 17 November 2002, Member States may conclude cooperation agreements,

providing for exchanges of information, with the competent authorities of third countries

only if the information disclosed is subject to guarantees of professional secrecy at least

equivalent to those referred to in Article 16 of this Directive.

2. Activities and bodies excluded from this Directive.

Until 1 January 2004, this Directive shall not concern mutual associations, where:

– the articles of association contain provisions for calling up additional contributions or

reducing their benefits or claiming assistance from other persons who have

undertaken to provide it, and

– the annual contribution income for the activities covered by this Directive does not

exceed EUR 500 000 for three consecutive years.  If this amount is exceeded for three

consecutive years this Directive shall apply with effect from the fourth year.
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3. Until 1 January 2004, Member States shall apply the following provisions:

A. Solvency margin

Each Member State shall require of every assurance undertaking whose head office is

situated in its territory an adequate solvency margin in respect of its entire business.

The solvency margin shall consist of:

(1) the assets of the assurance undertaking free of any foreseeable liabilities, less any

intangible items. In particular the following shall be included:

– the paid-up share capital or, in the case of a mutual assurance undertaking, the

effective initial fund plus any members' accounts which meet all the following

criteria:

(a) the memorandum and articles of association must stipulate that payments

may be made from these accounts to members only in so far as this does not

cause the solvency margin to fall below the required level, or, after the

dissolution of the undertaking, if all the undertaking's other debts have been

settled;
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(b) the memorandum and articles of association must stipulate, with respect to

any such payments for reasons other than the individual termination of

membership, that the competent authorities must be notified at least one

month in advance and can prohibit the payment within that period;

(c) the relevant provisions of the memorandum and articles of association may

be amended only after the competent authorities have declared that they

have no objection to the amendment, without prejudice to the criteria stated

in (a) and (b),

– one half of the unpaid share capital or initial fund, once the paid-up part

amounts to 25% of that share capital or fund,

– reserves (statutory reserves and free reserves) not corresponding to

underwriting liabilities,

– any profits brought forward,

– cumulative preferential share capital and subordinated loan capital may be

included but, if so, only up to 50% of the margin, no more than 25% of

which shall consist of subordinated loans with a fixed maturity, or

fixed-term cumulative preferential share capital, if the following minimum

criteria are met:
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(a) in the event of the bankruptcy or liquidation of the assurance

undertaking, binding agreements must exist under which the

subordinated loan capital or preferential share capital ranks after the

claims of all other creditors and is not to be repaid until all other debts

outstanding at the time have been settled.

Subordinated loan capital must also fulfil the following conditions:

(b) only fully paid-up funds may be taken into account;

(c) for loans with a fixed maturity, the original maturity must be at

least five years. No later than one year before the repayment date

the assurance undertaking must submit to the competent authorities

for their approval a plan showing how the solvency margin will be

kept at or brought to the required level at maturity, unless the

extent to which the loan may rank as a component of the solvency

margin is gradually reduced during at least the last five years

before the repayment date.  The competent authorities may

authorise the early repayment of such loans provided application is

made by the issuing assurance undertaking and its solvency margin

will not fall below the required level;
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(d) loans the maturity of which is not fixed must be repayable only

subject to five years' notice unless the loans are no longer

considered as a component of the solvency margin or unless the

prior consent of the competent authorities is specifically required

for early repayment.  In the latter event the assurance undertaking

must notify the competent authorities at least six months before the

date of the proposed repayment, specifying the actual and required

solvency margin both before and after that repayment.  The

competent authorities shall authorise repayment only if the

assurance undertaking's solvency margin will not fall below the

required level;

(e) the loan agreement must not include any clause providing that in

specified circumstances, other than the winding-up of the

assurance undertaking, the debt will become repayable before the

agreed repayment dates;

(f) the loan agreement may be amended only after the competent

authorities have declared that they have no objection to the

amendment,
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− securities with no specified maturity date and other instruments

that fulfil the following conditions, including cumulative

preferential shares other than those mentioned in the fifth indent,

up to 50% of the margin for the total of such securities and the

subordinated loan capital referred to in the fifth indent:

(a) they may not be repaid on the initiative of the bearer or without

the prior consent of the competent authority;

(b) the contract of issue must enable the assurance undertaking to

defer the payment of interest on the loan;

(c) the lender's claims on the assurance undertaking must rank

entirely after those of all non-subordinated creditors;

(d) the documents governing the issue of the securities must provide

for the loss-absorption capacity of the debt and unpaid interest,

while enabling the assurance undertaking to continue its

business;

(e) only fully paid-up amounts may be taken into account.

(2) in so far as authorised under national law, profit reserves appearing in the balance sheet

where they may be used to cover any losses which may arise and where they have not

been made available for distribution to policy-holders;
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(3) upon application, with supporting evidence, by the undertaking to the competent

authority of the Member State in the territory of which its head office is situated and

with the agreement of that authority:

(a) an amount equal to 50% of the undertaking's future profits; the amount of the

future profits shall be obtained by multiplying the estimated annual profit by a

factor which represents the average period left to run on policies; the factor used

may not exceed 10; the estimated annual profit shall be the arithmetical average of

the profits made over the last five years in the activities listed in Article 2 of this

Directive.

The bases for calculating the factor by which the estimated annual profit is to be

multiplied and the items comprising the profits made shall be defined by common

agreement by the competent authorities of the Member States in collaboration

with the Commission.  Pending such agreement, those items shall be determined

in accordance with the laws of the home Member State.

When the competent authorities have defined the concept of profits made, the

Commission shall submit proposals for the harmonisation of this concept by

means of a Directive on the harmonisation of the annual accounts of insurance

undertakings and providing for the coordination set out in Article 1 (2) of

Directive 78/660/EEC;
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(b) where Zillmerizing is not practised or where, if practised, it is less than the

loading for acquisition costs included in the premium, the difference between a

non-Zillmerized or partially Zillmerized mathematical provision and a

mathematical provision Zillmerized at a rate equal to the loading for

acquisition costs included in the premium; this figure may not, however,

exceed 3,5% of the sum of the differences between the relevant capital sums of

life assurance activities and the mathematical provisions for all policies for

which Zillmerizing is possible; the difference shall be reduced by the amount

of any undepreciated acquisition costs entered as an asset;

(c) where approval is given by the competent authorities of the Member States

concerned in which the assurance undertaking is carrying on its activities any

hidden reserves resulting from the under-estimation of assets and over-estimation

of liabilities other than mathematical  provisions in so far as such hidden reserves

are not of an exceptional nature.

B. Minimum solvency margin

Subject to Section C, the minimum solvency margin shall be determined as shown below

according to the classes of assurance underwritten:

(a) For the kinds of assurance referred to in Article 2(1)(a) and (b) of this Directive other

than assurance linked to investment funds and for the operations referred to in Article

2(3) of this Directive, it must be equal to the sum of the following two results:

– first result:
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– a 4% fraction of the mathematical provisions relating to direct business gross of

reinsurance cessions and to reinsurance acceptances shall be multiplied by the

ratio, for the last financial year, of the total mathematical provisions net of

reinsurance cessions to the gross total mathematical provisions as specified above;

that ratio may in no case be less than 85%;

– second result:

for policies on which the capital at risk is not a negative figure, a 0,3% fraction of

such capital underwritten by the assurance undertaking shall be multiplied by the

ratio, for the last financial year, of the total capital at risk retained as the

undertaking's liability after reinsurance cessions and retrocessions to the total

capital at risk gross of reinsurance; that ratio may in no case be less than 50%.

For temporary assurance on death of a maximum term of three years the above

fraction shall be 0,1%; for such assurance of a term of more than three years but

not more than five years the above fraction shall be 0,15%.

(b) For the supplementary insurance referred to in Article 2(1)(c) of this Directive, it shall

be equal to the result of the following calculation:

– the premiums or contributions (inclusive of charges ancillary to premiums or

contributions) due in respect of direct business in the last financial year in respect

of all financial years shall be aggregated;
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– to this aggregate there shall be added the amount of premiums accepted for all

reinsurance in the last financial year;

– from this sum shall then be deducted the total amount of premiums or

contributions cancelled in the last financial year as well as the total amount of

taxes and levies pertaining to the premiums or contributions entering into the

aggregate.

The amount so obtained shall be divided into two portions, the first extending up to

EUR 10 million and the second comprising the excess; 18% and 16% of these portions

respectively shall be calculated and added together.

The result shall be obtained by multiplying the sum so calculated by the ratio existing in

respect of the last financial year between the amount of claims remaining to be borne by

the assurance undertaking after deduction of transfers for reinsurance and the  gross

amount of claims; this ratio may in no case be less than 50%.

In the case of the association of underwriters known as Lloyd's, the calculation of the

solvency margin shall be made on the basis of net premiums, which shall be multiplied

by flat-rate percentage fixed annually by the competent authority of the head-office

Member State. This flat-rate percentage must be calculated on the basis of the most

recent statistical data on commissions paid. The details together with the relevant

calculations shall be sent to the competent authorities of the countries in whose territory

Lloyd's is established.
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(c) For permanent health insurance not subject to cancellation referred to in Article 2(1)(d)

of this Directive, and for capital redemption operations referred to in Article 2(2)(b)

thereof, it shall be equal to a 4% fraction of the mathematical provisions calculated in

compliance with the conditions set out in the first result in (a) of this Section.

(d) For tontines, referred to in Article 2(2)(a) of this Directive, it shall be equal to 1% of

their assets.

(e) For assurance covered by Article 2(1)(a) and (b) of this Directive linked to investment

funds and for the operations referred to in Article 2(2)(c), (d) and (e) of this Directive it

shall be equal to:

– a 4% fraction of the mathematical provisions, calculated in compliance with the

conditions set out in the first result in (a) of this Section in so far as the assurance

undertaking bears an investment risk, and a 1% fraction of the provisions

calculated in the same way, in so far as the undertaking bears no investment risk

provided that the term of the contract exceeds five years and the allocation to

cover management expenses set out in the contract is fixed for a period exceeding

five years,

plus

– a 0,3% fraction of the capital at risk calculated in compliance with the conditions

set out in the first subparagraph of the second result of (a) of this Section in so far

as the assurance undertaking covers a death risk.



7328/1/02 REV 1 XY/ptm 12
ANNEX IV DG C II   EN

C. Guarantee fund

1. One third of the required solvency margin as specified in Section B shall constitute the

guarantee fund.  Subject to paragraph 2 of this Section, at least 50% of this fund shall consist

of the items listed in Section A, points (1) and (2).

2. (a) The guarantee fund may not, however, be less than a minimum of EUR 800 000.

(b) Any Member State may provide for the minimum of the guarantee fund to be reduced to

EUR 600 000 in the case of mutual associations and mutual-type associations and

tontines.

(c) For mutual associations referred to in the second sentence of the second indent of

Article 3(6) of this Directive, as soon as they come within the scope of this Directive,

and for tontines, any Member State may permit the establishment of a minimum of the

guarantee fund of EUR 100 000 to be increased progressively to the amount fixed in (b)

of this Section by successive tranches of EUR 100 000 whenever the contributions

increase by EUR 500 000.

(d) The minimum of the guarantee fund referred to in (a), (b) and (c) of this Section must

consist of the items listed in Section A, points (1) and (2).

3. Mutual associations wishing to extend their business within the meaning of Article 6(4) or

Article 40 of this Directive may not do so unless they comply immediately with the

requirements of paragraph 2(a) and (b) of this Section.

                              



7328/1/02 REV 1 XY/amst 1
ANNEX V DG C II   EN

ANNEX V

Part A
Repealed Directives together with their successive amendments (referred to in Article 72)

Council Directive 79/267/EEC
Council Directive 90/619/EEC

Council Directive 92/96/EEC
Directive 95/26/EEC of the European Parliament and of the Council

(only Article 1, second indent, Article 2(2) fourth indent, and Article 3(1) as regards
the references made to the directive 79/267/EEC),

Directive 2002/12/EC of the European Parliament and of the Council

Second Council Directive 90/619/EEC
Third Council Directive 92/96/EEC

Third Council Directive 92/96/EEC
Directive 95/26/EEC of the European Parliament and of the Council
(only Article 1, second indent, Article 2(1), third indent,
Article 4(1), (3), (5) and Article 5, third indent,
as regards the references made to the Directive 92/96/EEC).

Directive 2000/64/EC of the European Parliament and of the Council,
(Article 2, as regards the references made to the Directive 92/96/EEC).

Directive 2002/12/EC of the European Parliament and of the Council (Article 2)
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Part B
Deadlines for implementation

(Referred to in Article 72)

Directive Time-limits for transposition Time-limits for application

79/267/EEC
(OJ L 63, 13. 3.1979, p. 1)

90/619/EEC
(OJ L 330, 29.11.1990, p. 50)

92/96/EEC
(OJ L 360, 9.12.1992, p. 1)

95/26/EC
(OJ L 168, 18.7.1995, p.7)

2000/64/EC
(OJ L 290, 17.11.2000, p. 27)

2002/12/EC
(OJ L 77, 20.3.2002, p. 11)

15 September 1980

20 November 1992

31 December 1993

18 July 1996

17 November 2002

20 September 2003

15 September 1981

20 May 1993

1 July 1994

18 July 1996

17 November 2002

1 January 2004
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ANNEX VI

Correlation table

This Directive Directive
79/267/EEC

Directive
90/619/EEC

Directive
92/96/EEC

Directive
95/26/EC

Other Acts

Article 1(1)(a) Article 1(a)
Article 1(1)(b) Article 3 Article 1(b)
Article 1(1)(c) Article 2(c)
Article 1(1)(d) Article 1(c)
Article 1(1)(e) Article 1(d)
Article 1(1)(f) Article 1(e)
Article 1(1)(g) Article 2(e)
Article 1(1)(h) to (l) Article 1(f) to

(j)
Article 1(1)(m) New
Article 1(1)(n) Article 1(l)
Article 1(1)(o), (p), (q) Article 5(b), (c)

and (d)
Article 1(1)(r) Article 2(1)
Article 1(2) Article 5(a),

second sentence
Article 2 Article 1
Article 3(1) to (4) Article 2
Article 3(5) and (6) Article 3
Article 3(7) Article 4
Article 3(8) Act of

Accession of
Austria,
Finland and
Sweden,
adapted by
Decision
95/1/EC,
Euratom,
ECSC

Article 4 Article 6
Article 5 Article 7
Article 6(1) Article 8(1)
Article 6 (2) Article 8(1) last

three
subparagraphs

Article 6(3) Article 8(1)a
Article 6(4) Article 8(2)
Article 6(5) Article 8(3)
Article 6(6) Article 8(4)
Article 7 Article 9
Article 8 Article 7
Article 9 Article 12
Article 10 Article 15
Article 11 Article 16
Article 12 Article 22(1)
Article 13 Article 23
Article 14(1) to (5) Article 11(2) to

(6)
Article 15 Article 14
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Article 16(1) to (5) Article 15(1) to
(5)

Article 16(6) Article 15(5a)
Article 16(7) Article 15(5b)
Article 16(8) Article 15(5c)
Article 16(9) Article 15(6)
Article 17 Article 15a
Article 18(1) to (2) Article 13(1) to

(2)
Article 18(3) New
Article 18(4) to (7) Article13(3) to

(7)
Article 19 Article 14
Article 20 Article 17
Article 21 Article 19
Article 22 Article 20
Article 23(1) Article 21(1)

first
subparagraph

Article 23(2) Article 21(1)
second
subparagraph

Article 23(3) first
subparagraph

Article 21(1)
third
subparagraph

Article 23(3) second
subparagraph

Article 21(1)
fourth
subparagraph

Article 23(4) Article 21(2)
Article 24 Article 22
Article 25 Article 23
Article 26 Article 24
Article 27() Article 18 )

Article 28 Article 19
Article 29 Article 20
Article 30 Article 20a)
Article 31 Article 21
Article 32 Article 4
Article 33 Article 28
Article 34 Article 29
Article 35 Article 15
Article 36 Article 31
Article 37 Article 24
Article 38 Article 24a)
Article 39 Article 26
Article 40 Article 10
Article 41 Article 11
Article 42 Article 14
Article 43 Article 17
Article 44 Article 38
Article 45 Article 39(2)
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Article 46(1) to (9) Article 40(2) to
(10)

Article 47 Article 41
Article 48 Article 42(2)
Article 49 Article 43(2)
Article 50(1) Article 44(2)

first
subparagraph

Article 50(2) Article 44 (2)
second
subparagraph

Article 50(3) Article 44(2)
third
subparagraph

Article 51(1) to (2)(f) Article 27(1) to
(2)(f)

Article 51(2)(g) New
Article 51(3)and (4) New
Article 52 Article 31
Article 53 Article 31a
Article 54 Article 28
Article 55 Article 29
Article 56 Article 30
Article 57 Article 32
Article 58 Article 32a
Article 59(1) Article 32b(1)
Article 59(2) Article 32b(2)
Article 59(3) Article 32b(3)
Article 59(4) Article 32b(4)
Article 59(5) Article 32b(5)
Article 59(6) Article 32b(7)

Article 60 (1) Article 33(4)
Article 60(2) New
Article 61 Article 37

Article 62 first
subparagraph

Article 38 Article 28 first
subparagraph

Article 62 second to
fourth subparagraph

Article 28
second to
fourth
subparagraph

Article 63 Article 29
Article 64 Article 47
Article 65 Article 47
Article 66(1),
first subparagraph

New

Article 66(1)
second subparagraph

Article 48(1)

Article 66(2) Article 48(2)
Article 67 Article 50
Article 68(1) Article 39(1)
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Article 68(2) Article 39(3)
Article 69(1) New
Article 69(2) Directive

2000/64/EC
Article 3(1),
first
subparagraph

Article 69(3) Directive
2002/12/EC
Article 3(1),
first
subparagraph
and Directive
2000/64/EC
Article 3(2)

Article 69(4) Directive
2000/64/EC
Article 3(1)
second
subparagraph
and Directive
2002/12/EC
Article 3(1),
second
subparagraph

Article 69(5) Directive
2002/12/EC
Article 3(4)

Article 70 Article 41 Article 31 Article 51(2) Article 6(2) Directive
2000/64/EC
Article 3(2)
and Directive
2002/12/EC
Article 3(3)

Article 71 Directive
2002/12/EC
Article 2

Article72
Article 73
Article 74
Annex I Annex
Annex II Annex I
Annex III Annex II
Annex IV
Annex V
Annex VI
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I. Introduction

1. On 28 June 2000 the Commission submitted to the Council, on the basis of

Articles 47(2) and 55 of the Treaty a proposal for a Directive of the European

Parliament and of the Council concerning life assurance (recast version)1.

The proposed recast incorporated in a single text codified provisions of the life

assurance directives and substantive amendments by the Commission. The

modifications were subject to the normal procedure. The codified part of the text should

only be changed according to technical adaptation of the Directive on the solvency

margin concerning life assurance undertakings, where adoption was to be awaited.

2. Acting in accordance with Article 251 of the Treaty the European Parliament has

delivered its Opinion at first reading on 15 March 2001. It approved the Commission's

proposal without proposing any amendment .2

The Economic and Social Committee delivered its Opinion on 24 January 2001.3

3. On 30/31 May 2001 the Council reached a political agreement on the text, however,

subject to the modifications that will follow the adoption of the Directive on the

solvency margin for life assurance undertakings at first reading. On 14 February 2002,

the Council adopted the Directive on the solvency margin for life assurance

undertakings at first reading.4 After that the necessary modifications were incorporated

into the text of the life assurance (recast) Directive.

4 On 27 May 2002 the Council adopted its Common Position as set out in doc 7328/1/02.

                                                
1 OJ C 365E (19.12.2000), p. 1.
2 OJ C 343 (5.12.2001), p. 257.
3 OJ C 123 (25.4.2001), p. 24.
4 not yet published in OJ.
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II. Objective

There existed three generations of insurance Directives which have been adopted at different

stages of integration from the 1970's to 1992, when the third insurance Directives were

adopted. Among those, there were three Directives for life assurance (79/267/EEC,

90/619/EEC, 92/96/EEC). The Community proposal for life assurance (recast) had the

objective to simplify Community legislation.

In addition to codification of the provisions of the life assurance Directives, the Commission's

proposal introduced the following amendments to the above Directives in order to make the

legal framework more coherent and complete without exceeding the limits of a recast

exercise:

 - The definition of "regulated markets" (Article 1 (1) (m)).

 - The reference dates on composite activities (Article 18 (30)).

 - Some provisions relating to the calculation of future profits (Articles 27 and 28, in the
meantime changed according to the Solvency directive).

- Some provisions concerning the scheme of operations (Article 51 (3) and (4)).

- The derogations and abolition of restrictive measures (Article 60 (2)).

-  The rights acquired by existing branches (Article 66 (1) and (2)).

These amendments were necessary for different reasons, either to fill gaps in the existing legal

structures (Article 1 (m); Article 51 (3) and (4)), to give clarification about the provisions

applicable to new Member States (Article 18 (3)), or to improve on "technical" clarity

(Articles 27 and 28; Article 60 (2); Article 66 (1) and (2)).
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III. Analysis of the Common position as set out in doc. 6446/02.

1. General

The Council accepted the amendments of the directives as contained in the Commission's

proposal. The main change to the Commission's proposal introduced by the Council

concerned Article 51, paragraphs 3 and 4. This adaptation referred to the scheme of operation

for third country branches and aimed at bringing the wording in line with parallel provisions

applied to Community undertakings in the insurance sector.

The common position also includes the new provisions resulting from the new Directive on

the solvency margin (2002/…/EC) which have amended the relevant solvency margin

provisions contained in the existing life assurance directive. These provisions [Articles 3(6),

27, 28, 29, 30, 38, 69 (3) (5) and 71] as well as the corresponding recitals have been

introduced into the text.

2. European Parliament

The European Parliament did not adopt any amendment to the Commission's proposal.

3. Conclusion

Given that the European Parliament did not adopt any amendment and the Council introduced

only one main change to the Commission's proposal, it is clear that the common position,

which has been unanimously adopted by the Council, reflects and supports fully the objective

of the original proposal with regard to the codification and clarification of the legal

framework. The  incorporation of the modifications introduced by the new Directive on

solvency margin in the codified part of the common position ensures that the text of the recast

is updated and complete.
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2000/0162 (COD)

COMMUNICATION FROM THE COMMISSION
TO THE EUROPEAN PARLIAMENT

pursuant to the second subparagraph of Article 251 (2) of the EC Treaty

concerning the

common position of the Council on the adoption of a Directive of the European
Parliament and of the Council concerning life assurance (recast version)

1- BACKGROUND

– On 28 June 2000 the Commission adopted a Proposal for a Directive of the
European Parliament and of the Council concerning life assurance (recast
version)1. The Proposal was submitted to the Council and to the European
Parliament on 28 June 2000.

– At its 378th plenary session on 24 January 20012 Economic and Social
Committee delivered a favourable opinion on the Proposal.

– The European Parliament adopted a legislative resolution3 embodying its
opinion on the Commission's Proposal at its plenary session on 12-15 March
2001. The Parliament approved the text of the Commission proposal without
proposing any amendment.

– On 27 May 2002 the Council adopted the common position4 which is the
subject of this communication.

2- OBJECTIVE OF THE COMMISSION PROPOSAL

The main object of this Proposal is to facilitate the comprehension and application of
the insurance directives by recasting them in a clear, coherent and complete legal
text. The Proposal recasts in a single text all the existing directives in the field of life
assurance.

In addition to the pure codification of the provisions, some minor adaptations - which
do not affect the substance of the text - were deemed to be necessary. These
adaptations concern only omissions in existing texts, clarification of certain legal
situations and deletions of the names of undertakings which have ceased activities
and no longer need to be mentioned. The proposal goes therefore beyond the limits
of a pure codification and is called “recast”.

                                                
1 COM (2000) 398 final, OJ C 365 E, 19.12.2000., p.1
2 OJ C 123, 25.04.2001, p.24
3 PE 298391. Rapporteur Lord Inglewood.
4 OJ………..
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The adaptations contained in the Commission Proposal concern the following points,
which do not affect the substance of the text: Article 1 (1) (m), definition of
“regulated market”; Article 18(3), dates on composite activities; Article 27, point (3)
(a), calculation of “future profits”; Article 49(2)(g)(3) and (4), scheme of operations;
Article 59 (2), derogation and abolition of restrictive measures; and Article 67(1),
rights acquired by existing branches.

3- COMMENTS ON THE COMMON POSITION

3.1. Parliament in the first reading approved the Commission proposal without any
amendment

3.1.1. The common position takes full account of the Commission’s Proposal which was
approved by the European Parliament in the first reading without any amendment.

3.2. Changes introduced by the Council in the common position

3.2.1. As a result of the examination of the Proposal by the Council working group some
further technical corrections and adaptations have been introduced in the text of the
common position in order to improve the consistency and the completeness of the
Directive. All these adaptations are not substantial and fully fall within the limits of
the recast exercise.

The common position contains therefore technical corrections and adaptations of the
Proposal on the following points:

– Recital 23 of the common position takes account of the 2nd recital Directive
2000/64/EC5 which was adopted after the recast Proposal was presented by the
Commission.

– Article 1(1) r) of the common position: in the definition of close links, the
notion of “control” has been fully adapted to the wording of Directive
95/26/EC.

– Article 3 (7) of the common position: the reference to the “Caisse d’Epargne de
l’Etat” of Luxembourg has been deleted as this institution is no longer engaged
in insurance activities.

– Article 16(3) of the common position: this paragraph has been adapted to
Article 2 of Directive 2000/64/EC.

– Article 18(3) of the common position: the date from which the specialisation
principle applies to life assurance undertaking in the case of Austria, Finland
and Sweden has been indicated as the accession date as for the other Member
States which joined the European Union after the adoption of the relevant
directive.

– Article 20(1)(B)(a)(i) first subparagraph of the common position: the last
sentence has been deleted to take account of the introduction of the euro.

                                                
5 OJ L 290, 17.11.2000, p. 27
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– Article 51(3) and (4) of the common position: the scheme of operations
required for third country branches established in a Member State has been
adapted to keep consistency with the scheme of operations required from EU
life assurance undertaking in Article 7 of the common position.

– Article 60(2) of the common position reintroduces a text contained in the
original directive and eliminated in the recast Proposal, since it has been
considered appropriate to keep it in order to avoid any confusion with regard to
the scope of the provision.

– Article 65 of the common position, brings into a single provision Articles 58
and 66 of the Proposal, which derived from two different codified directives
but had identical content, in order to avoid unnecessary repetitions.

– Article 69(2) of the common position takes account of the implementation date
of Directive 2000/64/EC, which was adopted after the recast Proposal was
presented by the Commission.

– The common position also eliminates Articles 61 and 62 of the Commission’s
Proposal as they concern transitional periods which were granted at the time by
the codified directives and have already expired.

– Annex V of the common position, containing the list of repealed directives and
deadlines for implementation, has been adapted in its presentation in order to
improve clarity.

All the other adaptations included in the common position concern pure linguistic
and grammatical points as well as the numbering of the Articles contained in the
original Proposal.

3.2.2. In order to keep updated as much as possible the recast exercise on the life insurance
directives the common position also incorporates the amendments to Directive
79/267/EEC which have been just introduced by the recently adopted Directive
2002/12/EC6 as regards the solvency margin requirements for life assurance
undertakings. These amendments concern the following recitals and Articles of the
common position:

– Recital 39 of the common position has been adapted in order to incorporate the
3rd recital of Directive 2002/12/EC.

– Recital 41 of the common position has been completed in order to incorporate
the 8th and 11th recitals of Directive 2002/12/EC.

– Recital 43 of the common position incorporates the 12th recital of Directive
2002/12/EC.

– Recital 50 of the common position has been completed by inserting the 10th

recital of Directive 2002/12/EC.

                                                
6 OJ L 77, 20.03.2002, p 11
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– Article 3 (6) of the common position is adapted to incorporate the amendment
inserted by Article 1(1) of Directive 2002/12/EC in Article 3 (2) of
Directive79/267/EEC

– Article 27 of the common position is adapted to incorporate the amendment
inserted by Article 1(2) of Directive 2002/12/EC in Article 18 of
Directive79/267/EEC

– Article 28 of the common positions is adapted to incorporate the amendment
inserted by Article 1(2) of Directive 2002/12/EC in Article 19 of
Directive79/267/EEC

– Article 29 of the common positions is adapted to incorporate the amendment
inserted by Article 1(2) of Directive 2002/12/EC in Article 20 of
Directive79/267/EEC

– Article 30 of the common position incorporates the new Article 20(a) inserted
in Directive79/267/EEC by Article 1(3) of Directive 2002/12/EC.

– Article 38 of the common position incorporates the new Article 24(a) inserted
in Directive79/267/EEC by Article 1(4) of 2002/12/EC.

– Article 71 of the common position incorporates the transitional period
provision laid down in Article 2 of Directive 2002/12/EC for the application of
this Directive.

– Article 69 (3) and (4) takes account of the implementation date provision laid
down in Article 3 of Directive 2002/12/EC

– Annex IV of the common position contains some provisions which will remain
in force until they are replaced with those contained in directives 2000/64/EC
and 2002/12/EC which have been included the recast exercise but will not be
yet applicable at the moment of adoption of the recast directive. This annex
aims to ensure legal certainty with respect to the applicable provisions.

– Annex VI of the common position fully reflects Annex V of the recast
Proposal.

4- CONCLUSION

The Commission takes the view that the Council’s common position very much
reflects the substance of the Commission’s Proposal which was approved by the
European Parliament without any amendment. The adaptations and corrections
introduced by the Council in the common position do not involve any substantial
change and fall within the limits of a recast. The Commission can commend the
approval of this common position to the European Parliament.
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