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REGULATION (EC) No       /2003

OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

of

establishing a European Railway Agency

(Agency Regulation)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 71(1)

thereof,

Having regard to the proposal from the Commission 1,

Having regard to the Opinion of the European Economic and Social Committee 2,

Having regard to the Opinion of the Committee of the Regions 3,

Acting in accordance with the procedure laid down in Article 251 of the Treaty 4,

                                                
1 OJ C 126E, 28.5.2002, p. 323.
2 OJ C 61, 14.3.2003, p. 131.
3 OJ C 66, 19.3.2993, p. 5.
4 Opinion of the European Parliament of 14.1.2003 (not yet published in the Official Journal),

Council common position of                 (not yet published in the Official Journal) and
Decision of the European Parliament of                 (not yet published in the Official Journal).
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Whereas:

(1) The progressive establishment of a European railway area without frontiers requires

Community action in the field of the technical regulations applicable to railways with regard

to both the technical aspects and the safety aspects, the two being inextricably linked.

(2) Council Directive 91/440/EEC of 29 July 1991 on the development of the Community's

railways 1 provides for progressively opening up rights of access to the infrastructure to any

licensed Community railway undertakings which wish to operate goods services.

(3) Council Directive 95/18/EC of 19 June 1995 on the licensing of railway undertakings 2

provides that all railway undertakings must hold a licence and that a licence issued in a

Member State shall be valid throughout the Community.

(4) Directive 2001/14/EC of the European Parliament and of the Council of 26 February 2001 on

the allocation of railway infrastructure capacity and the levying of charges for the use of

railway infrastructure and safety certification 3 establishes a new framework with the aim of

creating a European railway area without frontiers.

                                                
1 OJ L 237, 24.8.1991, p. 25, Directive as amended by Directive 2001/12/EC of

the European Parliament and of the Council (OJ L 75, 15. 3. 2001, p. 1).
2 OJ L 143, 27.6.1995, p. 70, Directive as amended by Directive 2001/13/EC of

the European Parliament and of the Council (OJ L 75, 15. 3. 2001, p. 26).
3 OJ L 75, 15.3.2001, p. 29, Directive as amended by Commission Decision 2002/844/EC

(OJ L 289, 26.10.2002, p. 30).
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(5) The technical and operational differences between the railway systems of the Member States

have compartmentalised the national rail markets and prevented dynamic development of this

sector on a European scale.  Council Directive 96/48/EC of 23 July 1996 on the

interoperability of the Trans-European high-speed rail system 1 and Directive 2001/16/EC of

the European Parliament and of the Council of 19 March 2001 on the interoperability of the

Trans-European conventional rail system 2 define essential requirements and establish a

mechanism for defining mandatory technical specifications for interoperability.

(6) Simultaneous pursuit of the goals of safety and interoperability requires substantial technical

work which must be led by a specialised body.  That is why it is necessary to create, within

the existing institutional framework and with respect for the balance of power in the

Community, a European Agency responsible for railway safety and interoperability

(hereinafter referred to as "the Agency").  The creation of such an Agency will provide a

means of considering the safety and interoperability goals for the European rail network

jointly and with a high level of expertise and in this way contributing to revitalising the

railways and to the general objectives of the common transport policy.

(7) In order to promote the establishment of a European railway area without borders and to help

revitalise the railway sector while reinforcing its essential advantages in terms of safety,

the Agency should contribute to the development of a genuine European railway culture and

form an essential tool of dialogue, consultation and exchange between all the actors in the

railway sector, having due regard for their individual competences.

                                                
1 OJ L 235, 17.9.1996, p. 6.
2 OJ L 110, 20.4.2001, p. 1.
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(8) Directive    /   /EC of the European Parliament and of the Council of            on safety on the

Community's railways ("Railway Safety Directive") 1 provides for the development of

common safety indicators, common safety targets and common safety methods.  Development

of these tools requires independent technical expertise.

(9) In order to facilitate the procedures for issuing safety certificates to railway undertakings, it is

essential to develop a harmonised format for safety certificates and a harmonised format for

applications for safety certificates.

(10) The Railway Safety Directive provides for examination of national safety measures from the

point of view of safety and interoperability.  To this end, an opinion based on independent and

neutral expertise is essential.

(11) In the field of safety, it is important to ensure the greatest possible transparency and an

effective flow of information.  An analysis of performances, based on common indicators and

linking all players in the sector, does not yet exist and such a tool should be introduced.  As

regards statistics, close collaboration with Eurostat is necessary.

(12) The national railway safety organisations, regulators and other national authorities should be

able to request an independent technical opinion when they require information concerning

several Member States.

                                                
1 OJ L
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(13) Directive 2001/16/EC provides that a first group of technical specifications for

interoperability (TSIs) is to be drawn up not later than 20 April 2004.  The Commission has

given a mandate to carry out this work to the European Association for Railway

Interoperability (AEIF), which brings together the manufacturers of railway equipment and

the infrastructure managers and operators.  Steps should be taken to preserve the experience

built up by professionals from the industry in the context of the AEIF.  The continuity of the

work and the development of the TSIs over time requires a permanent technical framework.

(14) The interoperability of the Trans-European network should be enhanced and the new

investment projects chosen for support by the Community should be in line with the

objective of interoperability set in Decision No 1692/96/EC of the European Parliament

and of the Council of 23 July 1996 on Community guidelines for the development of the

Trans-European transport network 1.

(15) In order to ensure continuity, the working parties to be set up by the Agency should rely as

appropriate on the composition of the AEIF, supplemented by additional members.

(16) Rolling stock maintenance is an important part of the safety system.  There is no genuine

European market for the maintenance of rail equipment owing to the lack of a system for

certification of maintenance workshops.  This situation adds to the costs for the sector and

results in journeys without loads.  A European certification system for maintenance

workshops should therefore gradually be developed.

                                                
1 OJ L 228, 9.9.1996, p. 1.  Decision as amended by Decision No 1346/2001/EC (OJ L 185,

6.7.2001, p. 1).
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(17) The vocational competences required for train drivers are a major factor in both safety and

interoperability in Europe.  They are also a precondition for the free movement of workers in

the railway industry.  This question should be tackled with respect to the existing framework

for social dialogue.  The Agency should provide the technical support necessary in order to

take account of this aspect at European level.

(18) Registration is first and foremost an act of recognition of the capability of

rolling stock to operate under specified conditions.  The registration should be transparent

and non-discriminatory and fall within the competence of the public authorities.  The Agency

should provide technical support in order to establish a system for registration.

(19) In order to ensure the greatest possible transparency and equal access for all parties to relevant

information, the documents envisaged for the interoperability process should be accessible to

the public.  The same applies to licences and safety certificates.  The Agency should provide

an efficient means of exchanging this information.

(20) Promotion of innovation in the field of railway safety and interoperability is an important task

which the Agency should encourage.  Any financial assistance provided within the framework

of the Agency's activities in this respect should not lead to any distortion in the relevant

market.
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(21) In order to perform its tasks properly, the Agency should have legal personality and an

autonomous budget funded mainly through a contribution by the Community.  In order to

ensure independence in its daily management and in the opinions and recommendations

which it issues, the Agency's Executive Director should have full responsibility and the

Agency's staff  should be independent.

(22) In order to ensure effectively the accomplishment of the functions of the Agency, the Member

States and the Commission should be represented on an Administrative Board vested with the

necessary powers to establish the budget, verify its execution, adopt the appropriate financial

rules, establish transparent working procedures for decision-making by the Agency, approve

its work programme, adopt its budget, define a policy for visits to the Member States and

appoint the Executive Director.

(23) In order to guarantee the transparency of the Administrative Board's decisions, representatives

of the sectors concerned should attend its deliberations, but without the right to vote, that right

being reserved to the representatives of public authorities who are answerable to the

democratic control authorities.  The representatives of the sector should be appointed  by the

Commission on the basis of their representativeness at European level for railway

undertakings, infrastructure managers, railway industry, workers unions, passengers and

freight customers.

(24) The Agency's work should be transparent.  Effective control by the European Parliament

should be ensured and, to this end, the European Parliament should have the possibility of

hearing the Executive Director of the Agency.  The Agency should also apply the relevant

Community legislation concerning public access to documents.
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(25) Over the past years, as more decentralised agencies have been created, the budgetary authority

has looked to improve transparency and control over the management of the Community

funding allocated to them, in particular concerning the budgetisation of the fees, financial

control, power of discharge, pension scheme contributions and the internal budgetary

procedure (code of conduct).  In a similar way, Regulation (EC) No 1073/1999 of the

European Parliament and of the Council of 25 May 1999 concerning investigations conducted

by the European Anti-Fraud Office (OLAF) 1 should apply without restriction to the Agency,

which should accede to the Interinstitutional Agreement of 25 May 1999 between the

European Parliament, the Council of the European Union and the Commission of the

European Communities concerning internal investigations by the European Anti-Fraud

Office 2.

(26) Since the objectives of the action proposed, namely to establish a specialised body to

formulate common solutions on matters concerning railway safety and interoperability, cannot

be sufficiently achieved by the Member States by reason of the joint nature of the work to be

done, and can therefore be better achieved at Community level, the Community may adopt

measures in accordance with the principle of subsidiarity as set out in Article 5 of the Treaty.

In accordance with the principle of proportionality as set out in that Article, this Regulation

does not go beyond what is necessary in order to achieve those objectives,

HAVE ADOPTED THIS REGULATION:

                                                
1 OJ L 136, 31.5.1999, p. 1.
2 OJ L 136, 31.5.1999, p. 15.
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CHAPTER 1

PRINCIPLES

Article 1

Establishment and objectives of the Agency

This Regulation establishes a European Railway Agency, hereinafter referred to as "the Agency".

The objective of the Agency shall be to contribute, on technical matters, to the implementation of

the Community legislation aimed at improving the competitive position of the railway sector by

enhancing the level of interoperability of railway systems and at developing a common approach to

safety on the European railway system, in order to contribute to creating a European railway area

without frontiers and guaranteeing a high level of safety.

In pursuing these objectives, the Agency shall take full account of the process of enlargement of the

European Union and of the specific constraints relating to rail links with third countries.



8558/2/03 REV 2 MO/ptm 10
DG C III    EN

Article 2

Type of acts of the Agency

The Agency may:

(a) address recommendations to the Commission concerning the application of Articles 6, 7, 12,

14, 16, 17 and 18;

(b) issue opinions to the Commission pursuant to Articles 8, 13 and 15, and to the authorities

concerned in the Member States pursuant to Article 10.

Article 3

Composition of the working parties

1. For drawing up the recommendations provided for in Articles 6, 7, 12, 14, 16, 17 and 18, the

Agency shall establish a limited number of working parties.  These working parties shall take as a

basis, on the one hand, the expertise built up by professionals from the railway sector, in particular

the experience gained by the European Association for Railway Interoperability (AEIF), and, on the

other hand, the expertise of the competent national authorities.  The Agency shall ensure that its

working parties are competent and representative and that they include adequate representation of

those sectors of the industry and of those users which will be affected by measures which might be

proposed by the Commission on the basis of the recommendations addressed to it by the Agency.

The work of the working parties shall be transparent.
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2. The Agency shall forward the adopted work programme to the representative bodies from the

railway sector acting on a European level.  The list of these bodies shall be drawn up by the

Committee referred to in Article 21 of Directive 96/48/EC.  Each body and/or group of bodies shall

forward to the Agency a list of the most qualified experts mandated to represent them in each

working party.

3. The national safety authorities defined in Article 16 of the Railway Safety Directive shall

appoint their representatives for the working parties in which they wish to participate.

4. The Agency may, if necessary, add to the working parties independent experts recognised as

competent in the field concerned.

5. The working parties shall be chaired by a representative of the Agency.

Article 4

Consultation of the social partners

Whenever the work provided for in Articles 6, 12 and 17 has a direct impact on the social

environment or working conditions in the railway sector, the Agency shall consult the social

partners within the framework of the sectoral dialogue committee set up pursuant to

Commission Decision 98/500/EC 1.

                                                
1 OJ L 225, 12.8.1998, p. 27.



8558/2/03 REV 2 MO/ptm 12
DG C III    EN

These consultations shall be held before the Agency submits its recommendations to the

Commission.  The Agency shall take due account of these consultations, and shall, at all times, be

available to expound on its recommendations.  The opinions expressed by the sectoral dialogue

committee shall be forwarded by the Agency to the Commission and by the Commission to the

committee referred to in Article 21 of Directive 96/48/EC.

Article 5

Consultation of rail freight customers and passengers

Whenever the work provided for in Articles 6 and 12 has a direct impact on rail freight customers

and passengers, the Agency shall consult the organisations representing them.  The list of

organisations to be consulted shall be drawn up by the committee referred to in Article 21 of

Directive 96/48/EC.

These consultations shall be held before the Agency submits its proposals to the Commission.

The Agency shall take due account of these consultations, and shall, at all times, be available to

expound on its proposals.  The opinions expressed by the organisations concerned shall be

forwarded by the Agency to the Commission and by the Commission to the committee referred to in

Article 21 of Directive 96/48/EC.
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CHAPTER 2

SAFETY

Article 6

Technical support

1. The Agency shall recommend to the Commission the common safety methods (CSMs) and

the common safety targets (CSTs) provided for in Articles 6 and 7 of the Railway Safety Directive.

2. The Agency shall recommend to the Commission, at the request of the Commission or of the

committee referred to in Article 21 of Directive 96/48/EC or on its own initiative, other measures in

the field of safety.

3. For the transitional period preceding adoption of the CSTs, of the CSMs and of the technical

specifications for interoperability (TSIs), as well as for matters concerning equipment and

infrastructure not covered by the TSIs, the Agency may submit any appropriate recommendation to

the Commission.  The Agency shall ensure consistency between these recommendations and the

TSIs already existing or being drawn up.

4. The Agency shall present a detailed cost-benefit analysis in support of the recommendations

which it submits pursuant to this Article.

5. The Agency shall organise and facilitate cooperation between the national safety authorities

and the investigating bodies defined in Articles 16 and 21 of the Railway Safety Directive.
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Article 7

Safety certificates

With a view to the application of Articles 10 and 15 of the Railway Safety Directive concerning the

harmonisation of safety certificates, the Agency shall draft and recommend a harmonised format for

safety certificates, including an electronic version, and a harmonised format for applications for

safety certificates, including a list of the essential details to be provided.

Article 8

National safety rules

1. At the request of the Commission, the Agency shall carry out a technical examination of

the new national safety rules submitted to the Commission in accordance with Article 8 of the

Railway Safety Directive.

2. The Agency shall examine the compatibility of the abovementioned rules with the CSMs

defined by the Railway Safety Directive and with the TSIs in force.  The Agency shall also examine

whether these rules enable the CSTs defined by the said Directive to be achieved.

3. If, after taking account of the reasons given by the Member State, the Agency considers that

any of these rules either is incompatible with the TSIs or the CSMs or does not allow CSTs to be

reached, it shall submit an opinion to the Commission within two months of transmission of the

rules to the Agency by the Commission.
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Article 9

Monitoring of safety performance

1. The Agency shall establish a network with the national authorities responsible for safety and

the national authorities responsible for the investigations provided for by the Railway Safety

Directive in order to define the content of the common safety indicators listed in Annex I to that

Directive and to collect relevant data on railway safety.

2. On the basis of the common safety indicators, national reports on safety and accidents and its

own information, the Agency shall submit every two years a report on safety performance, which

shall be made public.  The first such report shall be published during the Agency's third year of

operation.

3. The Agency shall draw on the data collected by Eurostat and shall cooperate with Eurostat to

avoid any duplication of work and to ensure methodological consistency between the common

safety indicators and the indicators used in other modes of transport.
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Article 10

Technical opinions

1. The national regulatory bodies referred to in Article 30 of Directive 2001/14/EC may request

a technical opinion from the Agency concerning the safety-related aspects of matters drawn to their

attention.

2. The committees provided for in Article 35 of Directive 2001/14/EC and Article 11a of

Directive 91/440/EEC may request a technical opinion from the Agency concerning safety-related

aspects within their respective areas of competence.

3. The Agency shall give its opinion within two months.  This opinion shall be made public by

the Agency in a version from which all commercially confidential material has been removed.
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Article 11

Public database of documents

1. The Agency shall be responsible for keeping a public database of the following documents:

(a) the licences issued in accordance with Directive 95/18/EC;

(b) the safety certificates issued in accordance with Article 10 of the Railway Safety Directive;

(c) the investigation reports sent to the Agency in accordance with Article 24 of the Railway

Safety Directive;

(d) the national rules notified to the Commission in accordance with Article 8 of the

Railway Safety Directive.

2. The national authorities responsible for issuing the documents referred to in paragraph 1(a)

and (b) shall notify the Agency within one month of each individual decision to issue, renew,

amend or revoke them.

3. The Agency may add to this public database any public document or link relevant to the

objectives of this Regulation.
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CHAPTER 3

INTEROPERABILITY

Article 12

Technical support provided by the Agency

The Agency shall contribute to the development and implementation of rail interoperability in

accordance with the principles and definitions laid down in Directives 96/48/EC and 2001/16/EC.

To this end, the Agency shall:

(a) organise and conduct, on a mandate from the Commission, the work of the working parties

referred to in Article 3 on drafting the TSIs and forward the draft TSIs to the Commission;

(b) ensure that the TSIs are adapted to technical progress and market trends and to the social

requirements and propose to the Commission the amendments to the TSIs which it considers

necessary;

(c) ensure coordination between the development and updating of the TSIs on the one hand and

the development of the European standards which prove necessary for interoperability on the

other and maintain the relevant contacts with the European standardisation bodies;

(d) assist the Commission in organising and facilitating the cooperation of notified bodies, as

described in Article 20(5) of Directives 96/48/EC and 2001/16/EC;

(e) advise and address recommendations to the Commission relating to the working conditions of

all staff executing safety-critical tasks.
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Article 13

Monitoring the work of notified bodies

Without prejudice to the responsibility of Member States for the notified bodies which they

designate, the Agency may, at the request of the Commission, monitor the quality of the work of

notified bodies.  It shall submit an opinion to the Commission where appropriate.

Article 14

Monitoring interoperability

1. The Agency shall recommend, at the request of the Commission, procedures for

implementing interoperability of the railway systems by facilitating coordination between railway

undertakings and between infrastructure managers, in particular to organise systems migration.

2. The Agency shall monitor progress with the interoperability of the railway systems.  Every

two years it shall present and publish a report on progress with interoperability.  The first such

report shall be published during the Agency's second year of activity.
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Article 15

Interoperability of the trans-European network

At the request of the Commission, the Agency shall examine, from the point of view of

interoperability, any railway infrastructure project for which Community financial support is

requested.  The Agency shall give an opinion on the conformity of the project with the relevant

TSIs within two months of the request.  This opinion shall take fully into account the derogations

provided for in Article 7 of Directive 96/48/EC and of Directive 2001/16/EC.

Article 16

Certification of maintenance workshops

Within 3 years from the start of its activities, the Agency shall develop a European system for

certification of maintenance workshops for rolling stock and shall make recommendations with a

view to the implementation of the system.

These recommendations shall address in particular the following items:

– structured management system,

– staff with the necessary competences,

– facilities and tools,

– technical documentation and maintenance prescriptions.
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Article 17

Vocational competences

1. The Agency shall draw up recommendations concerning the determination of common

uniform criteria for the vocational competences and the assessment of the staff involved in the

operation and maintenance of the railway system.  In doing so it shall give priority to drivers and

trainers.  The Agency shall consult the representatives of the social partners in accordance with the

arrangements laid down in Article 4.

2. The Agency shall draw up recommendations with a view to putting in place a system for

accreditation of training centres.

3. The Agency shall promote and support exchanges of drivers and trainers between railway

companies from different Member States.

Article 18

Registration of rolling stock

The Agency shall draw up and recommend to the Commission a standard format for the national

vehicle register in accordance with Article 14 of Directives 96/48/EC and 2001/16/EC.
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Article 19

Register of documents on interoperability

1. The Agency shall keep a public list of the following documents provided for by

Directives 2001/16/EC and 96/48/EC:

(a) the "EC" declarations of verification of subsystems;

(b) the "EC" declarations of conformity of constituents;

(c) the authorisations for putting into service, including the corresponding registration numbers;

(d) the registers of infrastructure and rolling stock.

2. The bodies concerned shall submit these documents to the Agency, which shall determine in

agreement with Member States the practical procedures for submitting them.

3. When transmitting the documents referred to in paragraph 1, the bodies concerned may

indicate which documents are not to be disclosed to the public for reasons of security.

4. The Agency shall set up an electronic database for the documents, taking full account of

paragraph 3.  This database shall be accessible to the public through a website.
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CHAPTER 4

STUDIES AND PROMOTION OF INNOVATION

Article 20

Studies

Where required for implementation of the tasks set by this Regulation, the Agency shall order

studies, financed from its own budget.

Article 21

Promotion of innovation

The Commission may entrust the Agency, in accordance with the Agency's work programme and

budget, with the task of promoting innovations aimed at improving railway interoperability and

safety, particularly the use of new information technologies and tracking and tracing systems.
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CHAPTER 5

INTERNAL STRUCTURE AND OPERATION

Article 22

Legal status

1. The Agency shall be a body of the Community.  It shall have legal personality.

2. In each of the Member States, the Agency shall enjoy the most extensive legal capacity

accorded to legal persons under their laws.  It may in particular, acquire or dispose of movable and

immovable property and may be a party to legal proceedings.

3. The Agency shall be represented by its Executive Director.

Article 23

Privileges and immunities

The Protocol on the Privileges and Immunities of the European Communities shall apply to the

Agency and its staff.
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Article 24

Staff

1. The Staff Regulations of Officials of the European Communities, the Conditions of

Employment of Other Servants of the European Communities and the rules adopted jointly by the

institutions of the European Communities for purposes of the application of those Staff Regulations

and Conditions of Employment shall apply to the staff of the Agency.

2. Without prejudice to Article 26, the powers conferred on the appointing authority and on the

contracting authority by the said Staff Regulations and Conditions of Employment shall be

exercised by the Agency in respect of its own staff.

3. Without prejudice to Article 26(1), the Agency's staff shall consist of:

– temporary employees recruited by the Agency for a maximum of five years from among

professionals from the sector on the basis of their qualifications and experience in the field of

railway safety and interoperability;

– officials assigned or seconded by the Commission or Member States for a maximum of

five years;

– and of other servants, as defined in the Conditions of Employment of Other Servants of the

European Communities, to carry out implementing or secretarial tasks.
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4. The experts who participate in the working parties organised by the Agency shall not belong

to the Agency's staff.  Their travel and subsistence expenses, based on rules and scales adopted by

the Administrative Board, shall be met by the Agency.

Article 25

Creation and powers of the Administrative Board

1. An Administrative Board is hereby set up.

2. The Administrative Board shall:

(a) appoint the Executive Director pursuant to Article 31;

(b) adopt, by 30 April each year, the general report of the Agency for the previous year and

forward it to the Member States, the European Parliament, the Council and the Commission;

(c) adopt, by 31 October each year, and taking the opinion of the Commission into account, the

work programme of the Agency for the coming year and forward it to the Member States, the

European Parliament, the Council and the Commission.  This work programme shall be

adopted without prejudice to the annual Community budgetary procedure.  If the Commission

expresses, within 15 days from the date of adoption of the work programme, its disagreement

with the programme, the Administrative Board shall re-examine the programme and adopt it,

possibly amended, on a second reading either with a two-thirds majority, including the

Commission representatives, or by unanimity of the representatives of the Member States;
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(d) exercise its functions in relation to the Agency's budget, pursuant to Chapter 6;

(e) establish procedures for decision-making by the Executive Director;

(f) define a policy for the visits to be carried out pursuant to Article 33;

(g) exercise disciplinary authority over the Executive Director and the Heads of Unit referred to

in Article 30(3);

(h) establish its rules of procedure.

Article 26

Composition of the Administrative Board

1. The Administrative Board shall be composed of one representative of each Member State and

four representatives of the Commission, as well as of six representatives appointed by the

Commission, without the right to vote, each of whom represents at European level one of the

following groups:

– railway undertakings

– infrastructure managers

– railway industry

– worker unions

– passengers

– freight customers.
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Board members shall be appointed on the basis of their degree of relevant experience and expertise.

2. Each Member State and the Commission shall appoint their members of the Administrative

Board as well as an alternate.

3. The term of office shall be five years and may be renewed once.

4. When appropriate, the participation of representatives of third countries and the conditions

thereof shall be established in the arrangements referred to in Article 36(2).

Article 27

Chairperson of the Administrative Board

1. The Administrative Board shall elect a Chairperson and a Deputy Chairperson from among its

members.  The Deputy Chairperson shall replace the Chairperson in the event of the Chairperson

being unable to attend to his/her duties.

2. The term of office of the Chairperson and Deputy Chairperson shall be three years and may

be renewed once.  If, however, their membership of the Administrative Board ends at any time

during their term of office as Chairperson or Deputy Chairperson, then their term of office shall

automatically expire on that date also.
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Article 28

Meetings

1. Meetings of the Administrative Board shall be convened by its Chairperson.  The Executive

Director of the Agency shall participate in the meetings.

2. The Administrative Board shall meet at least twice a year.  It shall also meet at the instance of

the Chairperson, at the request of the Commission, at the request of the majority of its members or

of one-third of the Member States' representatives on the Board.

Article 29

Voting

Unless stated otherwise, the Administrative Board shall take its decisions by a two-thirds majority

of its members entitled to vote.  Each member entitled to vote shall have one vote.

Article 30

Functions and powers of the Executive Director

1. The Agency shall be managed by its Executive Director, who shall be completely independent

in the performance of his/her duties, without prejudice to the respective competences of the

Commission and the Administrative Board.
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2. The Executive Director shall:

(a) prepare the work programme and, after consultation of the Commission, submit it to the

Administrative Board;

(b) make the necessary arrangements for implementation of the work programme and, as far as

possible, respond to requests for assistance from the Commission in relation to the tasks of the

Agency in accordance with this Regulation;

(c) take the necessary steps, in particular the adoption of internal administrative instructions and

the publication of orders, to ensure that the Agency operates in accordance with this

Regulation;

(d) establish an effective monitoring system in order to compare the Agency's results with its

operational objectives and establish a regular assessment system corresponding to recognised

professional standards.  On this basis the Executive Director shall prepare each year a draft

general report and submit it to the Administrative Board;

(e) exercise the powers laid down in Article 24(2) in respect of the Agency staff;

(f) draw up estimates of the revenue and expenditure of the Agency pursuant to Article 38 and

implement the budget pursuant to Article 39.

3. The Executive Director may be assisted by one or more Heads of Unit.  If the Executive

Director is absent or unable to attend to his/her duties, one of the Heads of Unit shall take his/her

place.
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Article 31

Appointments of the Agency staff

1. The Executive Director shall be appointed by the Administrative Board on the grounds

of merit and documented administrative and managerial skills, as well as competence and

experience relevant to the railway sector.  The Administrative Board shall take its decision by a

four-fifths majority of all members entitled to vote.  The Commission may propose a candidate or

candidates.

Power to dismiss the Executive Director shall lie with the Administrative Board, according to the

same procedure.

2. The Executive Director shall appoint the other members of the Agency's staff in accordance

with Article 24.

3. The term of office of the Executive Director shall be five years.  This term of office is

renewable once.

Article 32

Hearing of the Executive Director

Each year the Executive Director shall present to the European Parliament a general report on the

Agency's activities.  The European Parliament or the Council may also ask at any time for a hearing

of the Executive Director on any subject related to the Agency's activities.
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Article 33

Visits to Member States

1. In order to perform the tasks entrusted to it by Articles 8, 9, 10, 13 and 15, the Agency may

carry out visits to the Member States in accordance with the policy defined by the Administrative

Board.  The national authorities of the Member States shall facilitate the work of the Agency's staff.

2. The Agency shall inform the Member State concerned of the planned visit, the names of the

delegated Agency officials, and the date on which the visit is to start.  The Agency officials

delegated to carry out such visits shall do so on presentation of a decision from the Executive

Director specifying the purpose and the aims of their visit.

3. At the end of each visit, the Agency shall draw up a report and send it to the Commission and

to the Member State concerned.

Article 34

Liability

1. The contractual liability of the Agency shall be governed by the law applicable to the contract

in question.

2. The Court of Justice of the European Communities shall have jurisdiction to give judgment

pursuant to any arbitration clause contained in a contract concluded by the Agency.
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3. In the case of non-contractual liability, the Agency shall, in accordance with the general

principles common to the laws of the Member States, make good any damage caused by its

departments or by its staff in the course of performance of their duties.

4. The Court of Justice of the European Communities shall have jurisdiction in disputes relating

to compensation for the damage referred to in paragraph 3.

5. The personal liability of its staff towards the Agency shall be governed by the provisions laid

down in the Staff Regulations or Conditions of Employment applicable to them.

Article 35

Languages

1. The Administrative Board shall decide on the linguistic arrangements for the Agency .  At the

request of a Member of the Administrative Board, this decision shall be taken by unanimity.

The Member States may address the Agency in the Community language of their choice.

2. The translation services required for the functioning of the Agency shall be provided by the

Translation Centre for the Bodies of the European Union.
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Article 36

Participation by third countries

1. The Agency shall be open to participation by European countries which have concluded

agreements with the Community, whereby the countries concerned have adopted and are applying

Community legislation in the field covered by this Regulation.

2. In accordance with the relevant provisions of the abovementioned agreements, arrangements

shall be made which shall specify the detailed rules for participation by these countries in the work

of the Agency, in particular the nature and extent of such participation.  These arrangements shall

include, inter alia, provisions on financial contributions and staff.  They may provide for

representation, without vote, on the Administrative Board.

Article 37

Transparency

Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001

regarding public access to European Parliament, Council and Commission documents 1 shall apply

to the documents held by the Agency.

The Administrative Board shall adopt the practical measures for implementation of that Regulation.

                                                
1 OJ L 145, 31.5.2001, p. 43.
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CHAPTER 6

FINANCIAL PROVISIONS

Article 38

Budget

1. The revenue of the Agency shall consist of:

– a contribution from the Community;

– any contribution from third countries participating in the work of the Agency, as provided for

by Article 36;

– charges for publications, training and any other services provided by the Agency.

2. The expenditure of the Agency shall include staff, administrative, infrastructure and

operational expenses.

3. The Executive Director shall draw up an estimate of the revenue and expenditure of the

Agency for the following calendar year and shall submit it to the Administrative Board together

with an establishment plan.

4. Revenue and expenditure shall be in balance.



8558/2/03 REV 2 MO/ptm 36
DG C III    EN

5. The Administrative Board shall adopt, by 31 March at the latest, the draft budget for the

following calendar year and submit it to the Commission, which, on the basis of it, shall enter the

corresponding estimates in the preliminary draft general budget of the European Union, which it

shall submit to the Council in accordance with Article 272 of the Treaty.

6. The Administrative Board shall adopt, by 15 January at the latest, the Agency's budget for the

current calendar year, adjusting it, where necessary, to the Community contribution decided on by

the budgetary authority.

Article 39

Implementation and control of the budget

1. The Executive Director shall implement the budget of the Agency.

2. Control of commitment and payment of all expenditure and control of the existence and

receipt of all revenue of the Agency shall be carried out by the Financial Controller of the

Commission.

3. By 31 March at the latest, the Executive Director shall submit to the Commission, the

Administrative Board and the Court of Auditors the detailed accounts of all revenue and

expenditure from the previous budgetary year.

The Court of Auditors shall examine these accounts in accordance with Article 248 of the Treaty.

It shall publish a report on the Agency's activities every year.
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4. The European Parliament, acting on a recommendation from the Council, shall give a

discharge to the Executive Director in respect of the implementation of the budget.

Article 40

Financial Regulation

The Administrative Board, after receiving the agreement of the Commission and the endorsement of

the Court of Auditors, shall adopt the Agency's Financial Regulation, which shall, in particular,

specify the procedure to be used for drawing up and implementing the Agency's budget, in

accordance with Article 185 of the Financial Regulation applicable to the general budget of the

European Communities.  The annual appropriations for the Agency shall be authorised by the

budgetary authority within the limits of the relevant heading of the financial perspective.

Article 41

Combating fraud

1. For the purposes of combating fraud, corruption and other unlawful acts, Regulation (EC)

No 1073/1999 shall apply in full.
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2. The Agency shall accede to the Interinstitutional Agreement of 25 May 1999 concerning

internal investigations by the European Anti-Fraud Office (OLAF) and shall immediately adopt the

necessary provisions applicable to all Agency staff.

3. The decisions concerning funding and the implementing agreements and instruments resulting

from them shall explicitly state that the Court of Auditors and OLAF may, if necessary, carry out

on-the-spot checks on the recipients of the Agency's funding.
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CHAPTER 7

GENERAL AND FINAL PROVISIONS

Article 42

Start of the Agency's activities

The Agency shall be operational within 24 months of the entry into force of this Regulation.

Article 43

Evaluation

Five years after the Agency takes up its duties, the Commission shall carry out an evaluation of

implementation of this Regulation, the results obtained by the Agency and its working methods.

This evaluation shall take account of the views of the representatives of the railways sector, of the

social partners and of customers' organisations.  The findings of the evaluation shall be made

public.  The Commission shall propose, if necessary, an amendment to this Regulation.
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Article 44

This Regulation shall enter into force on the day following that of its publication in the

Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels,

For the European Parliament For the Council

The President The President
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1 This statement applies to all common positions on the three Directives and the Regulation

contained in the "second railway package".
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I. INTRODUCTION

Having regard to Article 71 of the EC Treaty - and also to Article 156 in the specific case of the

legislative proposal on interoperability - and in the framework of the co-decision procedure in

accordance with Article 251 of the EC Treaty, the Council adopted its common positions on the

four legislative proposals of the so-called "second railway package" 2 3 on 25 June 2003.

In taking its positions, the Council took account of the opinions of the European Parliament in its

first reading on 14 January 2003 4, of the European Economic and Social Committee 5 and of the

Committee of the Regions6.

The general aim of the package of legislative proposals is the revitalisation of the railway sector in

the European Union; this revitalisation would by and large amount to the completion of the internal

market for the European rail sector, for both service providers and manufacturers. Through the

abolishment of quasi-monopolies and by means of increased competition, cost savings related to

economies of scale may be achieved, as well as more innovation - factors which are a prerequisite

for the development of a world-class railway industry in the EU. Furthermore, the competitiveness

of this mode of transport vis-à-vis the other modes of transport would be boosted by means of the

proposed measures, thereby contributing to the much needed rebalancing of the modal split –

particularly in the field of freight transport - with its consequent positive effects on the reduction of

both congestion and pollution.

                                                
2 The Commission presented its proposals on 25 January 2002.

- Safety: OJ C 126 E, 28.5.2002, p. 332.
- Interoperability: OJ C 126 E, 28.5.2002, p. 312.
- European Railway Agency: OJ C 126 E, 28.5.2002, p. 323.
- Development of the Community's railways: OJ C 291 E, 26.11.2002, p. 1.

3 This package also contains the “Recommendation for a Council Decision authorising the
Commission to negotiate the conditions for Community accession to the Convention
concerning International Carriage by Rail (COTIF) of 9 May 1980, as amended by the
Vilnius Protocol of 3 June 1999” (doc. 5726/02 TRANS 20).

4 Not yet published in the Official Journal.
5 OJ C 61, 14.3.2003, p. 131.
6 OJ C 66, 19.3.2003, p. 5.
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In the above context, the second railway package aims to achieve the necessary progress in the

areas of interoperability, safety and market access (for freight transport). Furthermore, in order to

perform the highly technical and complex tasks of designing the tools - the Technical Specifications

for Interoperability (TSIs), the Common Safety Targets (CST), Common Safety Measures (CSM) -

needed to achieve such progress a European pool of expertise is proposed, in the form of a

European Railway Agency, which would then have a purely advisory function. The experts from

the European Railway Agency would thus form a pool of expertise, aiding in the development of

further Community legislation. They should provide independent expertise from a European - rather

than a national - perspective.

II. ANALYSIS OF THE COMMON POSITION

INTRODUCTION

In view of their clear operational interlinkages, the Commission has presented the various

legislative proposals as a package, requesting it to be handled as such. The Council has respected

this "package approach", and has reached a single overall agreement on this package, including on

the four legislative proposals subjected to the co-decision procedure 7.

The Council, by adopting its common position on the second railway package, has demonstrated its

overall support for the general thrust of this legislative package; it is the expression of Council’s

willingness and determination to bring about the much needed revitalisation of the railway sector in

the EU, so that it can recover its fair share of the market. However, it was also important to take

into account the complexity of the railway sector, against the background of a number of technical,

financial, socio-economic and, in some cases, political considerations.

                                                
7 This political agreement concerned the package as a whole and thus included also the adoption of

the Council Decision as referred to in footnote 3.
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SPECIFIC COMMENTS REGARDING THE INDIVIDUAL DRAFT DIRECTIVES AND

THE DRAFT REGULATION

a. Directive of the European Parliament and of the Council on safety on the Community's

railways and amending Council Directive 95/18/EC on the licensing of railway

undertakings and Directive 2001/14/EC on the allocation of railway infrastructure capacity

and the levying of charges for the use of railway infrastructure and safety certification

Any efforts in pursuing a more effective Community railway system should not be detrimental to

existing high safety levels in that system. In fact, any harmonised approach should not only

maintain these safety levels but seek to improve them whenever possible and practicable, whilst

respecting the principles underlying the functioning of the internal market. With this in mind, the

Council conducted a most careful examination of all relevant provisions of this Directive.

For reasons of clarity, a separate article is now devoted to the common safety targets (CST) (Article

7) and the common safety methods CSM (Article 6); furthermore, their more gradual introduction

has now been foreseen. Thus, for a first and second set of CST and CSM to be developed, specified

deadlines and further details as regards their content are now provided.

The Council agrees that the establishment of a common regulatory framework should not prevent

Member States from seeking further improvements of safety levels - beyond those flowing from the

common standards - of their railway systems; at the same time the correct functioning of the

internal market should not be compromised. Against this background, the Council’s common

position (Article 8.4) provides that Member States are allowed to introduce, after the adoption of

the CST, new national safety rules which require higher levels of safety than the CST. The adoption

of such stricter rules should however be preceded by prior consultation of interested parties and the

submission of information to the Commission. In cases where such new rules are likely to affect

operations of railway undertakings of other Member States on the territory of the Member State

concerned, a specific notification procedure to the Commission will apply (Article 8.5).
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Furthermore, the Council's common position contains a new article concerning the safety

authorisation for infrastructure managers (Article 11). As regards article 12, the provisions for the

access to training facilities were strengthened; at the same time, the basic requirements to be met by

train staff were deleted, since they would soon be laid down in a technical specifications for

interoperability (TSI). As regards the harmonisation of safety certificates (Article 14), it was felt

that the intermediate stage with non-binding guidelines was not necessary.

Many more changes of a technical nature were incorporated, among which those regarding the tasks

of the safety authority (Article 16), and several changes to the technical Annexes.

The Council was able to accept amendments 4 and 61, and to a certain extent the substance of

amendments 12, 16, 37, 56, 57 and 59.

b. Directive of the European Parliament and of the Council amending Council Directive

96/48/EC on the interoperability of the trans-European high-speed rail system and

Directive 2001/16/EC of the European Parliament and of the Council on the

interoperability of the trans-European conventional rail system

The Council's common position retains the principle of applying the provisions of the Directive to

the entire railway network in the European Union. However, because of a number of financial and

economic considerations, it provides for a more gradual introduction of the technical specifications

for interoperability (TSI) than proposed by the Commission. A first group of new TSI and/or TSI

amendments should now be developed by 1 January 2009 (Article 2(2)); furthermore, the subject

matter of the first group of new TSI has now been specified (Article 2(15)). For the application of a

specific TSI, further categories of lines and rolling stock have been added in Annex III, as well as

the possibility to further subdivide these categories as required. This will allow the specific TSI to

be applied in the most cost-effective way. Articles 1(6) and 2(2) expand the possibilities for

exemptions from the application of the provisions of a TSI.
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Further changes contained in the Council's common position as compared to the Commission's

proposal concern a great number of minor technical matters, including those pertaining to the

Annexes.

The Council has accepted amendment 8, and believes that in essence its common position contains

wording which corresponds to amendments 6, 13 and 15.

c. Regulation of the European Parliament and of the Council establishing a European

Railway Agency

The Council recognises that a European Railway Agency can provide a very useful input into the

legislative process and other aspects relating to the revitalisation of the European railways. Against

this background, the changes introduced in the Council's common position do not significantly alter

the substance of the Commission's proposal. These changes concern the tasks and responsibilities of

the Agency, the consultation of other parties, the composition of its Working Parties and the

Administrative Board, and the working languages. In several instances, the Council has chosen to

draw on similar provisions in the Regulations establishing other Community bodies such as the

European Maritime Safety Agency (EMSA) and the European Aviation Safety Agency (EASA).

The Council’s common position coincides on many aspects, partly or in substance, with

amendments adopted by the European Parliament in first reading, such as amendments 9, 22, 32,

36. As regards the amendments 2, 5, 14 and 35 which concern the composition of the Working

Parties and of the Administrative Board, the Council's common position provides for the Working

Parties now to be made up of both representatives from the railway sector and the users concerned

(Article 3); in a similar fashion, the composition of the Administrative Board has also been altered.

For the latter, the composition has been changed, notably by adding one representative per Member

State (Article 26).

As regards visits by Agency representatives to Member States, the Council feels that its Article 33

largely corresponds to Parliament's amendment 37.
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As regards the issue of the linguistic arrangements for the Agency, Article 35 of the common

position now provides for these arrangements to be decided by the Administrative Board; the

Council has deemed that this instance would be best placed to make this decision, weighing all

factors involved such as cost and efficiency. The Council could thus not accept amendment 38,

which it felt would place too large a burden on the Agency's functioning and would run counter to

budgetary constraints placed on the Community's budget in general, also taking into account the

accession of the new Member States to the Union as from 1 May 2004.

d. Directive of the European Parliament and of the Council amending Council Directive

91/440/EEC on the development of the Community's railways

In the framework of the overall agreement on Council's common position, the scope and timetable

of market access formed most naturally important elements of the overall political compromise

achieved by the Council. The Council could therefore not accept the amendments 2 and 4, which

aim to widen considerably the scope of this Directive by incorporating the transport of passengers

by rail.

The provisions relating to market access in the Council's common position may be summarised as

follows:

- railway undertakings shall be granted, on equitable conditions, at the latest by 1

January 2006, access to the entire rail network for the purpose of operating

international freight services;

- at the latest by 1 January 2008, railway undertakings shall be granted, on equitable

conditions, access to the infrastructure in all Member States for the purpose of

operating all types of rail freight services.

Furthermore, by 1 January 2007, the Commission shall submit a report on the implementation of the

Market Access Directive. Moreover, it may be noted in this respect that the Commission has

presented a declaration stating its intention to present by end of 2003 to the European Parliament

and the Council a proposal relating to the introduction of a European driving license for train

drivers.
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With regard to the aforementioned provisions regarding market access, as well as concerning the

date of entry into force, the Council has for the sake of clarity made reference to specific dates,

rather than making this date dependent upon the eventual date of publication in the Official Journal,

as initially proposed: it has therefore accepted amendment 11. The Council holds that this

presentation is a clear signal to all actors involved. Furthermore, Council has agreed on the

substance of amendments 1, 5, 7 and 9 which seek to maintain the references to the Trans-European

Rail Freight Network (TERFN). In fact, amendments 7 and 9 were accepted to the letter, whereas

the other amendments were largely taken into account (cf. Article 1(2)).

_________________
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Date of the opinion of the European Parliament on first reading: 14.1.2003

Date of transmission of the amended proposal: Not applicable

Date of adoption of the common position: 25.6.2003



3

2. SUBJECT OF THE COMMISSION PROPOSAL

There are four related legislative proposals:

– A proposal for the amendment of Directive 91/440 to extend infrastructure
access rights to include rail freight services within a Member State and to speed
up the opening up of the market.

– A proposal for a Directive on rail safety concerned with definition of the main
elements of safety systems for infrastructure managers and railway undertakings.
The aim is to develop a common approach to safety and to put in place a common
system for the issuing, content and validity of safety certificates. Lastly, the aim is
to introduce, as in other sectors, the principle of the independence of technical
investigations in the event of accidents.

– A proposal for a Regulation creating a European Rail Agency to provide
technical support for interoperability and safety work. Its areas of action would
be, firstly, the development of common safety standards and the development and
management of a system for monitoring safety performance and, secondly, the
long-term management of the system for the establishment, registration and
monitoring of technical specifications for interoperability.

– An amendment to the interoperability Directives 96/48/EC and 2001/16/EC.
Beyond the adjustments required by the previous proposals for the interoperability
directives, the main aim is to ensure coherence of the fields of application
between the network in which access will be opened up and the network in which
the interoperability rules will have to apply.

3. COMMENTS ON THE COMMON POSITION

3.1 Proposal for a Directive of the European Parliament and of the Council
amending Council Directive 91/440/EEC on the development of Community
railways

Consideration of Parliament's opinion

Firstly, Parliament had requested (amendments 1, 7, 8 and 9), for the sake of legal
clarity, maintaining the provisions on the Trans-European Rail Freight Network until
the date on which the market is opened up throughout the network. This solution was
also adopted by the Council (Article 1(2)), and the Commission supports it.

As regards the date on which rail freight is opened up fully to competition, the
Council (Article 1(2)), like Parliament (amendments 5 and 11), followed the
Commission's proposal, but wished to indicate specific dates rather than making a
reference to the date of transposition. The Council has opted for 1 January 2006 for
opening up international freight services to competition throughout the network,
which corresponds to what Parliament called for, and the date of 1 January 2008 for
opening up domestic freight services to competition, which represents a delay of two
years compared with what Parliament wanted. Although the timetable adopted by
Parliament is closer to its initial proposal, the Commission accepts the Council's
more gradual compromise.



4

However, the Council has not adopted amendments 2 and 4 concerning opening up
passenger services by rail to competition. At this stage, the Commission had also not
adopted these amendments proposing opening up the market in passenger services by
rail for the following reasons:

Firstly, the Commission would recall that its amended proposal for a Regulation on
action by Member States on public service requirements and the award of public
service contracts in passenger transport by rail, road and inland waterways1 fully
applies to the railway sector and provides for the introduction of competition
regulated by the award of public service contracts or exclusive rights.

The Commission is considering ways of opening up to competition other services
which are not the subject of public service contracts or exclusive rights, with a view
to putting forward proposals in 2003. Opening them up simply on the basis of
freedom of access creates numerous difficulties as regards passenger protection, e.g.
for the incorporation of reservation services or for the funding of public services. In
this context, a balanced, well-regulated solution must be found, and the solutions
proposed must be the subject of detailed impact analysis. It will also be necessary to
take account of the case-law of the Court of Justice, which is likely to make new and
important elements available soon.

Nonetheless, the Commission welcomes Parliament's amendments on opening up the
passenger sector to competition as a strong political signal which will provide
essential support for the preparation of its future proposals.

Lastly, it should be noted that the present legislation2 enables international groupings
of railway undertakings to obtain access and transit rights in order to operate
international passenger services. This provision, which has hardly been used up to
now due to the lack of an appropriate framework, could become the subject of
renewed interest following the transposition on 15 March 2003 of
Directives 2001/12/EC3, 2001/13/EC4 and 2001/14/EC5, which now establish a
specific, transparent and non-discriminatory framework for the allocation of capacity
and provide for the establishment of a control body in each Member State.

The Council has not accepted Parliament's amendments 3 and 10 concerning
"authorised candidates" enabling bodies other than railway undertakings to reserve
capacity on the infrastructure. The Commission still supports this amendments since
it believes that this is an important provision which strengthens the position of rail
sector customers and contributes to the effective opening up of the freight market.

                                                
1 COM(2002) 107 final, OJ C 151E, 25 June 2002, p. 146.
2 Directive 91/440/EEC – OJ L 237, 24.8.1991, p. 25.
3 OJ L 75, 15.3.2001, p. 1.
4 OJ L 75, 15.3.2001, p. 26.
5 OJ L 75, 15.3.2001, p. 29.
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New provisions introduced by the Council

The Council has introduced a provision stating that, no later than 1 January 2007, the
Commission should put forward a report on the implementation and impact of
opening up the rail market (Article 1(2)(d)). The Commission welcomes this
addition, which does not affect the timetable laid down by the Council for opening
up the market.

3.2 Proposal for a Directive of the European Parliament and of the Council on the
safety of Community railways and amending Council Directive 95/18/EC on the
licensing of railway undertakings and Directive 2001/14/EC on the allocation of
railway infrastructure capacity, the levying of charges for the use of railway
infrastructure and safety certification

Consideration of Parliament's opinion

Several amendments by Parliament on which the Commission had expressed a
favourable opinion in principle have been incorporated by the Council, sometimes
with a different wording. This is the case, for example, with the provision requiring a
safety certificate for infrastructure managers (amendment 37, Article 10a), the
possibility of designating binational safety authorities (amendments 14, 50 and 85,
Article 3(g)), as well as the strengthening of cooperation between investigating
bodies in the event of an accident (amendment 57, Articles 20 and 21) and the
definition of the concept of an accident (amendment 16, Article 3).

Other amendments have been adopted only in part or with a wording which, while
not exactly the same as in the Parliament's amendments, is very close to it. These
concern above all the scope of the directive (amendment 11, Article 3), the definition
of Common Safety Objectives (amendments 12 and 23, Article 3), the procedure for
issuing safety certificates to railway undertakings (amendments 33 and 79,
Article 10), the question of training services (amendments 43 and 46, Article 12) and
criteria concerning the independence of the investigating body in the event of an
accident vis-à-vis the safety authority (amendment 56, Article 20). The Commission
also supports this wording.

With regard to the national safety rules following the adoption of the Common
Safety Objectives at Community level, the common position's approach (Article 8) is
very different from that of Parliament. The latter supported the Commission's initial
proposal and even called for going further by establishing a prior authorisation
system for national rules (amendments 29 to 31). While it retains the principle of
examining draft national rules and the possibility, where appropriate, of questioning
them if they do not enable the levels required by the Common Security Objectives to
be achieved, if they are incompatible with a TSI, or if they constitute a means of
disguised discrimination, the common position has however not adopted the prior
authorisation system. The Commission has accepted the Council's text, since it
provides every guarantee for a transparent Community examination of draft national
rules, and enables the Commission to question a national rule.
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New provisions introduced by the Council

The Council has reduced the scope of Article 12 concerning the recognition of staff,
which means it has not been possible to consider amendments 41, 51 to 54 and 97.
That is linked to the Commission's intention to reconsider this question in more
detail following a broad consultation of the parties concerned, in particular the social
partners who are working on the subject. The Commission has confirmed (see
statement in point 5), firstly, that it is preparing a proposal on driver licensing, and
secondly, that it supported the work of the social partners on working conditions, in
particular as regards driving and rest times for drivers and on-board staff. This new
Commission proposal should make it possible to meet the concerns expressed in
amendments 5, 78, 47, 62 and 87.

3.3 Proposal for a Regulation of the European Parliament and of the Council
establishing a European Rail Agency

Consideration of Parliament's opinion

The main amendment by Parliament, on which the Commission had expressed a
favourable opinion, have been adopted in the common position, with a few drafting
changes which do not alter the substance.

In particular, the Council has accepted (Article 3) Parliament's ideas concerning
representation of the sector on the Agency's Administrative Board, adding passenger
representation (amendments 2, 5 and 35), and in the working parties
(amendment 14). It has, however, spelt out the criteria for their representation.

The Council has not on the other hand accepted the Commission's proposal for the
composition of the Administrative Board and, as in the other transport sector
agencies, has decided that there should be one representative for each Member State
(Article 26).

With regard to the direct participation of rail workers' representatives in the working
parties, the Council has preferred to maintain the Commission's initial proposal,
which provides for a consultation mechanism (Article 4). The arrangements for such
consultation, both for the social partners and for customers' and passengers'
representatives have, however, been strengthened. The Commission had supported
Parliament's amendment 14 which provided that worker organisation representatives
could participate in the working parties concerned (in addition to the formal
consultation of the social partners provided for in Article 4) as far as the Agency's
work which has a direct bearing on the working conditions, health and safety of
workers in the sector is concerned. The Council's text is also acceptable given that
the consultation arrangements have been strengthened.

Furthermore, the common position broadly follows the wording used in Article 30
for the duties and powers of the Executive Director (amendment 31), in Article 31
for his/her appointment (amendment 32), and in Article 33 for the Agency's visits to
the Member States (amendment 37).
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As regards the financial and budgetary aspects, it should be noted that it has not yet
been possible to take full account of the entry into force on 1 January 2003 of the
new general Financial Regulation, despite Parliament's amendments to that end. In
addition, new general guidelines for the agencies are being adopted6 in the light of
the Commission's proposal amending the instruments setting up Agencies
(COM(2002) 406 final) following the adoption of the new Financial Regulation. It
will therefore be necessary, during the second reading, to align the provisions of the
Regulation establishing the Rail Agency on the standard provisions which will then
be available.

The Council has not accepted the proposal for two advisory committees, for the
national safety authorities and for the investigative bodies (amendment 19), which
the Commission had rejected since the new working of Article 3 enables these bodies
to take part directly in work carried out by the Agency. Furthermore, the Agency still
has the task of networking these bodies in order to facilitate their cooperation.

With regard to the Agency's working languages (Article 35), the Council has taken
over the text in force for the Aviation Safety Agency and not the solution proposed
by Parliament (amendment 38).

New provisions introduced by the Council

The Council has expressed the wish to extend the Agency's powers as regards the
working conditions of staff having safety duties (Article 12(e)). The Commission
welcomes this addition.

3.4 Proposal for a Directive of the European Parliament and of the Council
amending Council Directive 96/48/EC and Directive 2001/16/EC on the
interoperability of the trans-European rail system

Consideration of Parliament's opinion

The European Parliament has supported the Commission's proposal to extend the
scope of the directives to the entire rail network. Without calling this principle into
question, the Council wished to have a more gradual approach and has spelt out the
various stages of this extension (Article 2), which the Commission has accepted.

With regard to the new elements introduced by Parliament's amendments - as
compared with the Commission's initial proposal - on which the Commission
expressed a favourable opinion, the Council has not at this stage adopted the
definition of the concept of putting into service (amendments 4 and 14), the
recording device (amendments 9 and 19), the provision concerning operational
communication (amendments 10 and 20) and several less far-reaching improvements
to the text.

New provisions introduced by the Council

None

                                                
6 Opinion of the Parliament on first reading adopted on 27 March 2003.
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4. CONCLUSIONS

The Commission supports the texts of the common position.

However, as regards the Agency, the Commission would like to draw attention to the
forthcoming adoption of the standard provisions for all agencies following the entry
into force of the new Financial Regulation.

5. STATEMENTS BY THE COMMISSION

The Commission entered the following statements in the minutes of the Transport
Council meeting of 28 March 2003:

– "The Commission intends to present by the end of 2003 to the European
Parliament and the Council a proposal relating to the introduction of a European
driving licence for train drivers. Besides, the Commission fully supports and
encourages the work in progress in the framework of the European Social
Dialogue by the social partners, in accordance with Article 139 of the Treaty,
concerning the harmonisation of driving times and rest periods for train drivers
and staff accompanying trains.

– The Commission declares that the final budgetary needs for the European Railway
Agency depend on a clear agreement on the competencies of this Agency between
the Council and the European Parliament. These needs, of which a first
assessment has been made in the financial statement attached to the legislative
proposal, will have to be translated in the annual budgetary requests tabled by the
Commission to the Council and the Parliament acting as the budgetary authority.
A precise estimate of these needs for 2004-2006 can only be made once the
codecision procedure has been completed.

– The arrangements laid down in paragraphs 4 and 5 of Article 8 of the Directive on
safety do not constitute a system of prior authorisation."


