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DIRECTIVE 2004/    /EC OF THE EUROPEAN PARLIAMENT 

AND OF THE COUNCIL 

of 

 

on the patentability of computer-implemented inventions 

 

 

 

 

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION, 

 

Having regard to the Treaty establishing the European Community, and in particular Article 95 

thereof, 

 

Having regard to the proposal from the Commission, 

 

Having regard to the Opinion of the European Economic and Social Committee 1, 

 

Acting in accordance with the procedure laid down in Article 251 of the Treaty 2, 

                                                 
1 OJ C 61, 14.3.2003, p. 154. 
2 Opinion of the European Parliament of 24 September 2003 (OJ C 77 E, 26.3.2004, p. 230), 

Council Common Position of             (not yet published in the Official Journal) and Position 
of the European parliament of         (not yet published in the Official Journal). 
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Whereas: 

 

(1) The realisation of the internal market implies the elimination of restrictions to free circulation 

and of distortions in competition, while creating an environment which is favourable to 

innovation and investment. In this context the protection of inventions by means of patents is 

an essential element for the success of the internal market. Effective, transparent and 

harmonised protection of computer-implemented inventions throughout the Member States is 

essential in order to maintain and encourage investment in this field. 

 

(2) Differences exist in the protection of computer-implemented inventions offered by the 

administrative practices and the case law of the different Member States. Such differences 

could create barriers to trade and hence impede the proper functioning of the internal market. 

 

(3) Such differences could become greater as Member States adopt new and different 

administrative practices, or where national case law interpreting the current legislation 

evolves differently. 

 

(4) The steady increase in the distribution and use of computer programs in all fields of 

technology and in their world-wide distribution via the Internet is a critical factor in 

technological innovation. It is therefore necessary to ensure that an optimum environment 

exists for developers and users of computer programs in the Community. 
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(5) Therefore, the legal rules governing the patentability of computer-implemented inventions 

should be harmonised so as to ensure that the resulting legal certainty and the level of 

requirements demanded for patentability enable innovative enterprises to derive the maximum 

advantage from their inventive process and provide an incentive for investment and 

innovation. Legal certainty will also be secured by the fact that, in case of doubt as to the 

interpretation of this Directive, national courts may, and national courts of last instance must, 

seek a ruling from the Court of Justice. 

 

(6) The Community and its Member States are bound by the Agreement on trade-related aspects 

of intellectual property rights (TRIPS), approved by Council Decision 94/800/EC of 

22 December 1994 concerning the conclusion on behalf of the European Community, as 

regards matters within its competence, of the agreements reached in the Uruguay Round 

multilateral negotiations (1986-1994) 1. Article 27(1) of TRIPS provides that patents shall be 

available for any inventions, whether products or processes, in all fields of technology, 

provided that they are new, involve an inventive step and are capable of industrial application. 

Moreover, according to that Article, patent rights should be available and patent rights 

enjoyable without discrimination as to the field of technology. These principles should 

accordingly apply to computer-implemented inventions. 

                                                 
1 OJ L 336, 23.12.1994, p. 1. 
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(7) Under the Convention on the Grant of European Patents signed in Munich on 5 October 1973 

(European Patent Convention) and the patent laws of the Member States, programs for 

computers together with discoveries, scientific theories, mathematical methods, aesthetic 

creations, schemes, rules and methods for performing mental acts, playing games or doing 

business, and presentations of information are expressly not regarded as inventions and are 

therefore excluded from patentability. This exception, however, applies and is justified only to 

the extent that a patent application or patent relates to the above subject-matter or activities as 

such, because the said subject-matter and activities as such do not belong to a field of 

technology. 

 

(8) The aim of this Directive is to prevent different interpretations of the provisions of the 

European Patent Convention concerning the limits to patentability. The consequent legal 

certainty should help to foster a climate conducive to investment and innovation in the field of 

software. 

 

(9) Patent protection allows innovators to benefit from their creativity. Patent rights protect 

innovation in the interests of society as a whole and should not be used in a manner which is 

anti-competitive. 

 

(10) In accordance with Council Directive 91/250/EEC of 14 May 1991 on the legal protection of 

computer programs 1, the expression in any form of an original computer program is protected 

by copyright as a literary work. However, ideas and principles which underlie any element of 

a computer program are not protected by copyright. 

                                                 
1 OJ L 122, 17.5.1991 p. 42.  Directive as amended by Directive 93/98/EEC (OJ L 290, 

24.11.1993, p. 9). 
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(11) In order for any invention to be considered as patentable it should have a technical character, 

and thus belong to a field of technology. 

 

(12) It is a condition for inventions in general that, in order to involve an inventive step, they 

should make a technical contribution to the state of the art. 

 

(13) Accordingly, although a computer-implemented invention belongs to a field of technology, 

where it does not make a technical contribution to the state of the art, as would be the case, for 

example, where its specific contribution lacks a technical character, it will lack an inventive 

step and thus will not be patentable. 

 

(14) The mere implementation of an otherwise unpatentable method on an apparatus such as a 

computer is not in itself sufficient to warrant a finding that a technical contribution is present. 

Accordingly, a computer-implemented business method, data processing method or other 

method, in which the only contribution to the state of the art is non-technical, cannot 

constitute a patentable invention.     

 

(15) If the contribution to the state of the art relates solely to unpatentable matter, there can be no 

patentable invention irrespective of how the matter is presented in the claims.  For example, 

the requirement for technical contribution cannot be circumvented merely by specifying 

technical means in the patent claims. 
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(16) Furthermore, an algorithm is inherently non-technical and therefore cannot constitute a 

technical invention.  Nonetheless, a method involving the use of an algorithm might be 

patentable provided that the method is used to solve a technical problem.  However, any 

patent granted for such a method should not monopolise the algorithm itself or its use in 

contexts not foreseen in the patent. 

 

(17)  The scope of the exclusive rights conferred by any patent is defined by the claims, as 

interpreted with reference to the description and any drawings. Computer-implemented 

inventions should be claimed at least with reference to either a product such as a programmed 

apparatus, or to a process carried out in such an apparatus. Accordingly, where individual 

elements of software are used in contexts which do not involve the realisation of any validly 

claimed product or process, such use will not constitute patent infringement. 

 

(18) The legal protection of computer-implemented inventions does not necessitate the creation of 

a separate body of law in place of the rules of national patent law. The rules of national patent 

law remain the essential basis for the legal protection of computer-implemented inventions. 

This Directive simply clarifies the present legal position with a view to securing legal 

certainty, transparency, and clarity of the law and avoiding any drift towards the patentability 

of unpatentable methods such as obvious or non-technical procedures and business methods. 

 

(19) This Directive should be limited to laying down certain principles as they apply to the 

patentability of such inventions, such principles being intended in particular to ensure that 

inventions which belong to a field of technology and make a technical contribution are 

susceptible of protection, and conversely to ensure that those inventions which do not make a 

technical contribution are not susceptible of protection. 
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(20) The competitive position of Community industry in relation to its major trading partners will 

be improved if the current differences in the legal protection of computer-implemented 

inventions are eliminated and the legal situation is transparent. With the present trend for 

traditional manufacturing industry to shift their operations to low-cost economies outside the 

Community, the importance of intellectual property protection and in particular patent 

protection is self-evident. 

 

(21) This  Directive should be without prejudice to the application of Articles 81 and 82 of the 

Treaty, in particular where a dominant supplier refuses to allow the use of a patented 

technique which is needed for the sole purpose of ensuring conversion of the conventions 

used in two different computer systems or networks so as to allow communication and 

exchange of data content between them. 

 

(22) The rights conferred by patents granted for inventions within the scope of this Directive 

should not affect acts permitted under Articles 5 and 6 of Directive 91/250/EEC, in particular 

under the provisions thereof in respect of decompilation and interoperability. In particular, 

acts which, under Articles 5 and 6 of Directive 91/250/EEC, do not require authorisation of 

the rightholder with respect to the rightholder's copyrights in or pertaining to a computer 

program, and which, but for those Articles, would require such authorisation, should not 

require authorisation of the rightholder with respect to the rightholder's patent rights in or 

pertaining to the computer program. 
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(23) Since the objective of this Directive, namely to harmonise national rules on the patentability 

of computer-implemented inventions, cannot be sufficiently achieved by the Member States 

and can therefore be better achieved at Community level, the Community may adopt 

measures, in accordance with the principle of subsidiarity as set out in Article 5 of the Treaty. 

In accordance with the principle of proportionality, as set out in that Article, this Directive 

does not go beyond what is necessary to achieve that objective, 

 

HAVE ADOPTED THIS DIRECTIVE: 

Article 1 

 

Scope 

 

This Directive lays down rules for the patentability of computer-implemented inventions. 

 

Article 2 

 

Definitions 

 

For the purposes of this Directive the following definitions shall apply: 

 

(a) "computer-implemented invention" means any invention the performance of which involves 

the use of a computer, computer network or other programmable apparatus, the invention 

having one or more features which are realised wholly or partly by means of a computer 

program or computer programs; 
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(b) "technical contribution" means a contribution to the state of the art in a field of technology 

which is new and not obvious to a person skilled in the art. The technical contribution shall be 

assessed by consideration of the difference between the state of the art and the scope of the 

patent claim considered as a whole, which must comprise technical features, irrespective of 

whether or not these are accompanied by non-technical features. 

 

Article 3 

 

Conditions for patentability 

 

In order to be patentable, a computer-implemented invention must be susceptible of industrial 

application and new and must involve an inventive step.  In order to involve an inventive step, a 

computer-implemented invention must make a technical contribution. 

 

Article 4 

 

Exclusions from patentability 

 

1. A computer program as such cannot constitute a patentable invention. 

 

2. A computer-implemented invention shall not be regarded as making a technical contribution 

merely because it involves the use of a computer, network or other programmable apparatus.  

Accordingly, inventions involving computer programs, whether expressed as source code, as object 

code or in any other form, which implement business, mathematical or other methods and do not 

produce any technical effects beyond the normal physical interactions between a program and the 

computer, network or other programmable apparatus in which it is run shall not be patentable. 
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Article 5 

 

Form of claims 

 

1. Member States shall ensure that a computer-implemented invention may be claimed as a 

product, that is as a programmed computer, a programmed computer network or other programmed 

apparatus, or as a process carried out by such a computer, computer network or apparatus through 

the execution of software. 

 

2. A claim to a computer program, either on its own or on a carrier, shall not be allowed unless 

that program would, when loaded and executed in a programmable computer, programmable 

computer network or other programmable apparatus, put into force a product or process claimed in 

the same patent application in accordance with paragraph 1.                    

 

Article 6 

 

Relationship with Directive 91/250/EEC 

 

The rights conferred by patents granted for inventions within the scope of this Directive shall not 

affect acts permitted under Articles 5 and 6 of Directive 91/250/EEC in particular under the 

provisions thereof in respect of decompilation and interoperability. 
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Article 7 

 

Monitoring 

 

The Commission shall monitor the impact of computer-implemented inventions on innovation and 

competition, both within Europe and internationally, on Community businesses, especially small 

and medium-sized enterprises, on the open-source community and on electronic commerce. 

 

Article 8 

 

Report on the effects of the Directive 

 

The Commission shall report to the European Parliament and the Council by *... on: 

 

(a) the impact of patents for computer-implemented inventions on the factors referred to in 

Article 7; 

 

(b) whether the rules governing the term of the patent and the determination of the patentability 

requirements, and more specifically novelty, inventive step and the proper scope of claims, 

are adequate, and whether it would be desirable and legally possible having regard to the 

Community's international obligations to make modifications to such rules; 

                                                 
*  5 years after the date of entry into force of this Directive. 
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(c) whether difficulties have been experienced in respect of Member States where the 

requirements of novelty and inventive step are not examined prior to issuance of a patent, and 

if so, whether any measures are desirable to address such difficulties; 

 

(d) whether difficulties have been experienced in respect of the relationship between the 

protection by patent of computer-implemented inventions and the protection by copyright of 

computer programs as provided for in Directive 91/250/EEC and whether any abuse of the 

patent system has occurred in relation to computer-implemented inventions; 

 

(e) how the requirements of this Directive have been taken into account in the practice of the 

European Patent Office and in its examination guidelines; 

 

(f) the aspects in respect of which it may be necessary to prepare for a diplomatic conference to 

revise the European Patent Convention; 

 

(g) the impact of patents for computer-implemented inventions on the development and 

commercialisation of interoperable computer programs and systems. 

 

Article 9 

 

Impact review 

 

In the light of the monitoring carried out pursuant to Article 7 and the report to be drawn up 

pursuant to Article 8, the Commission shall review the impact of this Directive and, where 

necessary, submit amending proposals to the European Parliament and the Council. 
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Article 10 

 

Implementation 

 

1. Member States shall bring into force the laws, regulations and administrative provisions 

necessary to comply with this Directive by *.  They shall forthwith inform the Commission thereof. 

 

When Member States adopt those measures, they shall contain a reference to this Directive or shall 

be accompanied by such a reference on the occasion of their official publication.  The methods of 

making such reference shall be laid down by Member States. 

 

2. Member States shall communicate to the Commission the text of the provisions of national 

law which they adopt in the field governed by this Directive. 

 

Article 11 

 

Entry into force 

 

This Directive shall enter into force on the twentieth day following that of its publication in the 

Official Journal of the European Union. 

                                                 
*  2 years from the date of entry into force of this Directive. 
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Article 12 

 

Addressees 

 

This Directive is addressed to the Member States. 

 

Done at Brussels, 

 

For the European Parliament       For the Council 

The President          The President 

 

 

________________________ 
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I. INTRODUCTION 

 

1. On 20 February 2002, the Commission submitted a proposal for a European Parliament 

and Council Directive on the patentability of computer-implemented inventions1, based on 

Article 95 of the EC Treaty. 

 

2. The Economic and Social Committee delivered its Opinion on 19 September 20022. 

 

3. The European Parliament delivered its Opinion at first reading on 24 September 20033. 

 
4. The Commission  has not submitted an amended proposal. 

 

5. The Council adopted its common position according to Article 251 of the EC Treaty on 

7 March 2005.  

 

II.  AIM  

 

6. The proposed Directive aims at harmonising national patent laws with respect to the 

patentability of computer-implemented inventions and at making the conditions of such 

patentability more transparent.  

 

III. COMMON POSITION 

 

Recitals 

 

7. The Council has amended or merged a number of recitals appearing in the Commission's 

proposal and has adopted a few additional ones. In so doing, the Council has taken on board 

in full or in part, or following reformulation, European Parliament’s amendments 1, 2, 88, 3, 

34, 115, 85, 7, 8, 9, 86, 11, 12 and 13. Reference to the main changes in the recitals is made 

below under the relevant Articles.  

                                                 
1 OJ C 151, 25.6.2002, p. 129. 
2  OJ C 61, 14.3.2003, p. 154. 
3  11503/03 CODEC 995 PI 70. 
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Articles  

 

Article 1 (Scope) 

 

8. Article 1 was accepted as in the Commission's proposal. The European Parliament has not 

suggested any amendments to this Article either.  

 

Article 2 (Definitions) 

 

9. On point (a), the Council has partly followed the European Parliament’s amendments 36, 42 and 

117 by deleting the words “one or more prima facie novel” from the definition of “computer-

implemented invention”, on the grounds that these are redundant and risk creating confusion as 

regards their relationship with the novelty test, which applies at the stage of the examination of 

the patentability of any invention.   

 

10. On point (b), the Council: 

 

- replaced “technical field” with “field of technology”, which is the term commonly used in 

international agreements on patent law, such as the TRIPS Agreement; 

 

- inserted the words “new and”, in order to clarify the criteria for “technical contribution”;  

 

- added a second sentence, which is basically the provision of Article 4(3) of the Commission 

proposal slightly amended in order to clarify that even if non-technical features may be 

taken into consideration when assessing the technical contribution of a given computer-

implemented invention,  it is indispensable that any patent claim comprises technical 

features as well. This idea concurs with part of European Parliament’s amendments 16, 100, 

57, 99, 110 and 70. 
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Article 3 of the Commission proposal (Computer-implemented inventions as a field of 

technology) 

 

11. This Article imposed on Member States the obligation of ensuring in their national law that 

computer-implemented inventions are considered to belong to a field of technology. In 

accordance with European Parliament’s amendment 15, the Council has decided to delete 

Article 3, considering that a general obligation of this nature would be difficult to transpose 

into national law. In exchange, the Council has decided to reinforce in recital 13 the relevant 

statement contained in recital 11 of the Commission proposal. 

 

Article 3 (Article 4 of the Commission proposal) (Conditions for patentability) 

 

12. The Council merged the first two paragraphs of Article 4 of the Commission proposal into a 

single paragraph, while introducing minor drafting amendments with a view to improving the 

clarity of the text. The new text follows word by word the wording of Article 4(1) as proposed 

in European Parliament’s amendment 16. 

 

13. As already mentioned, paragraph 3 of Article 4 of the Commission proposal has been 

incorporated in the definition of “technical contribution” under Article 2(b), as it was felt that 

this belongs to the definitions rather than in an Article entitled “Conditions for patentability”. 

 

Article 4 (Exclusions from patentability) 

 

14. In order to avoid any misunderstanding, the Council has included in paragraph 1 of this 

Article a clear statement to the effect that a computer program as such cannot constitute a 

patentable invention. 
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15. Paragraph 2, which corresponds to amendment 17 of the European Parliament, aims at 

clarifying the limits of what can be patentable under the present Directive and has to be read 

in conjunction with recitals 14 to 16, which correspond to European Parliament’s amendments 

85, 7 and 8. The Council has however inserted the terms “whether expressed as source code, 

as object code or in any other form” in order to clarify better what is meant by “invention 

involving computer programs”. 

 

 Article 5 (Form of claims) 

 

16. Paragraph 1 was accepted as in the Commission's proposal. 

 

17. Paragraph 2 was added in order to clarify that in certain circumstances and under strict 

conditions a patent can cover a claim to a computer program, be it on its own or on a carrier. 

The Council considers that this would align the Directive on standard current practice both at 

the European Patent Office and in Member States. 

  

Article 6 (Relationship with Directive 91/250/EEC) 

 

18. The Council has taken on board European Parliament’s amendment 19, considering that this 

is clearer than the text of the Commission’s proposal. It has removed references to provisions 

concerning semiconductor topographies or trade marks as these were considered as irrelevant 

in this context. 

 

19. The Council did not take on board European Parliament’s amendment 76, considering that 

this was too open-ended and would be contrary to the TRIPS Agreement. The Council 

considered that the interoperability issue is already sufficiently covered by Article 6, as well 

as by the application of general competition rules. This is clearly explained in recitals 21 and 

22 of the Council’s common position. 
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Article 7 (Monitoring) 

 

20. The Council has taken on board European Parliament’s amendment 71.  

 

Article 8 (Report on the effects of the Directive) 

 

21. The Council has maintained the text of the Commission proposal and has inserted the 

following additional elements : 

- point (b) : the words “the term of the patent and” have been added, as suggested by the 

European Parliament in amendment 92 ; furthermore, bearing in mind European 

Parliament’s amendment 25, the Council has introduced language relating to the 

Community’s international obligations ; 

- point (d) : the Council has taken on board European Parliament’s amendment 23 ; 

- point (e) : the Council has taken on board European Parliament’s amendment 26 ; 

- point (f) : the Council has taken on board European Parliament’s amendment 25, but has 

removed the reference to the Community patent, on the grounds that such a reference would 

be irrelevant in this context ;  

- point (g) : the Council has taken on board the substance of European Parliament’s 

amendment 89, while opting for a clearer wording.  

 

Article 9 of the Council common position (Impact assessment) 

 

22. The Council took on board European Parliament’s amendment 27. 

 

Article 10 (Article 9 of the Commission proposal) (Implementation) 

 

23. Unlike the European Parliament, which has opted for an implementation period of eighteen 

months (amendment 28), the Council has opted for an implementation period of twenty-four 

months. 
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Articles 11 (Entry into force) and 12 (Addressees) (Articles 10 and 11 of the Commission 

proposal) 

 

24. The Council has taken on board the text of the Commission’s proposal.  

 

IV. EUROPEAN PARLIAMENT AMENDMENTS NOT TAKEN ON BOARD 

 

25. After having given them full consideration, the Council has not been able to take on 

board European Parliament amendments 88 (first sentence), 31, 32, 112, 95, 84, 114, 

125, 75, 36, 42, 117, 107, 69, 55/rev, 97, 108, 38, 44, 118, 45, 16, 100, 57, 99, 110, 70 

(partly), 60, 102, 111, 72, 103, 119, 104, 120, 76, 24, 81, 93, 94 and 28. 

 

26. The Council considered that some of these amendments were superfluous 

(amendments 88 (first sentence), 31, 75, 94), unclear and potentially confusing 

(amendments 36, 42, 117, 72, 104, 120), had no direct link with the issues at stake 

(amendments 95, 24, 81), did not reflect established practice (amendments 32, 112, 16, 

100, 57, 99, 110, 70, 102, 111), or would be contrary to the international obligations of 

the European Community and its Member States under the TRIPS Agreement as well as 

to the general principles of patent law (84, 114, 125, 107, 69, 55/rev, 97, 108, 38, 44, 

118, 45, 60, 103, 119, 76, 93). 

 

V. CONCLUSIONS 

 

27. In its common position, the Council has taken over a considerable number of 

amendments proposed by the European Parliament. Throughout the common position, 

the Council has sought to strike a reasonable and workable balance between the 

interests of rightholders and those of other parties concerned. The overall balance of the 

Council’s common position has been acknowledged by the Commission, which has 

accepted it as a satisfactory compromise package. 

__________________________ 
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1. On 20 February 2002 the Commission submitted a proposal for a Directive of the European 

Parliament and of the Council on the patentability of  computer-implemented inventions1, based 

on Article 95 of the EC Treaty. 

 

2. The Economic and Social Committee delivered its Opinion on 19 September 20022. 

 

3. The European Parliament delivered its Opinion at first reading on 24 September 20033. 

 

  

 

                                                 
1  OJ C 151, 25.6.2002, p. 129. 
2 OJ C 61, 14.3.2003, p. 154. 
3  11503/03 CODEC 995 PI 70. 
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4. At its 2583rd meeting on 18 May 2004 the Council (Competitiveness) reached a political 

agreement on a common position concerning the above Directive, with the Spanish delegation 

voting against and the Austrian, Belgian and Italian delegations abstaining. 

 

5. The text of the common position, as finalised by the Legal/Linguistic Experts, is set out in 

11979/04 PI 61 CODEC 962 + COR 1(es) + COR 2(de). 

 

6. The draft statement of the Council reasons on the common position is set out in 11979/04 

PI 61 CODEC 962 ADD 1 + COR 1(de) + COR 2(es).   

 

7. At its 2077th meeting on 15 December 2004, the Permanent Representatives Committee 

agreed to recommend the Council to: 

 

• adopt, as an "A" item of the agenda of a forthcoming meeting, the Spanish delegation 

voting against and the Austrian, Belgian and Italian delegations abstaining, the common 

position as in 11979/04 PI 61 CODEC 962 + COR 1(es) + COR 2(de) and the statement of 

reasons as in 11979/04 PI 61 CODEC 962 ADD 1 + COR 1(de) + COR 2(es), and 

 

• enter in its Minutes the statements contained in the Addendum to this Note. 

 

8. The Council is asked to follow this recommendation. 
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The Council will find in Annex the statements for entry in the minutes of the Council meeting at 

which the above-mentioned common position will be adopted. 
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ANNEX 

 

 

Statements for entry in the Council Minutes 

 

 

1. Statement by the Commission 

  

The Commission considers that Article 6, read in conjunction with Recital 22, permits any acts 

as described by Articles 5 and 6 of Directive 91/250/EEC on the legal protection of computer 

programs by copyright, including any acts necessary to ensure interoperability, without the 

need for authorisation from the patent’s right holder. 

 

2. Statement by Hungary 

(Translation in English provided by the Hungarian delegation) 

 

Concerning the proposal for a Directive on the patentability of computer-implemented 

inventions, the Hungarian government agrees to the goals laid down therein, in particular to the 

following: 

 

- strengthening legal certainty and hereby ensuring predictability necessary for taking 

economic decisions; 

- securing the smooth functioning of the internal market by eliminating the differences in the 

case law of the Member States; 

-  strengthening the competitiveness of the European information technology industry on the 

global market; 

- stimulating innovation and creative activities in this important field of technology. 

 

Hungary supports the adoption of Community legislation on the patentability of computer-

implemented inventions in order to establish clear conditions for patentability and to harmonise 

the different practices of Member States. 
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At the Competitiveness Council’s meeting of May 17-18 2004, where amendments to the 

proposed Directive were adopted, Hungary underlined, in addition to the above-mentioned 

goals, that the Directive also has to take account of the interests of small and medium-sized 

enterprises. As the amendments adopted at that meeting followed this goal, Hungary supported 

the proposal with its vote in the debate.  

 

However, Hungary pays particular attention to the interests of the market players, with special 

regard to small and medium-sized enterprises, to ensure that their interest should properly be 

reflected in the forthcoming stages of the co-decision procedure and in the course of the 

implementation of the Directive. 

 

3. Statement by the Netherlands 

 

The Kingdom of the Netherlands states that it considers the harmonisation directive on the 

patentability of computer-implemented inventions to be of high importance. On 18 May, the 

Netherlands, part of a qualified majority of member states, politically agreed with the text of a 

common position in first reading. The Dutch Parliament stated as its position that the political 

agreement offers insufficient guarantees to prevent proliferation regarding software patenting. 

This concern will be taken into account by the Netherlands in the further consideration of the 

directive in second reading. 

 

The directive aims to harmonise the rules within the European Union on the patenting of 

computer-implemented inventions and to offer clarity on which inventions are patentable and 

which are not.  

 

In this light, the Netherlands wishes to confirm explicitly that the directive should guarantee 

that non-technical, non-inventive inventions, business methods and pure software are excluded 

from patentability. This is because patenting of this nature will not make a positive contribution 

to the ability to innovate.  
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Recently, a lot of public and political debate has arisen on the proposed directive and the 

patenting of computer-implemented inventions in general. On further consideration of this 

directive in second reading, the Netherlands will confirm as it premises that the rules on and the 

implementation practice of the patentability for computer-implemented inventions are 

sufficiently clear and that the aforementioned undesirable forms of patenting are prevented. 

 

Therefore, the Netherlands will in second reading be unable to support  a directive text that  

disturbs the balance between patentability and non-patentability.  

 

4. Statement by Latvia 

 

At the Competitiveness Council of May 17-18, 2004 Latvia supported the directive on the 

patentability of computer-implemented inventions as Latvia considers the directive to be of 

high importance and agrees to the aims proposed in the directive. 

 

Latvia supports that legislation on the patenting of computer-implemented inventions should be 

harmonized at the level of the European Union and that there should be clarity which 

computer-implemented inventions are patentable and which are not. 

 

In this light, Latvia wishes to confirm explicitly that the directive text now under consideration 

aims to exclude non-technical, non-inventions, business methods and pure software from 

patentability.  This is because patenting of this nature will not make a positive contribution to 

the ability to innovate.  The directive should ensure compliance with all international treaties. 

 

Further discussions on the directive in Latvia has shown that the directive could greatly impact 

the small and medium-sized enterprises working in the field of information technology industry 

as well as the development of the entire domestic industry.  The industrial circles have 

expressed their concerns that the present text still contains some uncertainties. 
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Taking into account the above-mentioned reasons, Latvia, in the future, will be able to agree 

with the directive on the patentability of computer-implemented inventions, if it maintains the 

balance between patentability and non-patentability of computer-implemented inventions. 

 

________________________ 

 

 

 

 

 

 

 





 
16120/04 ADD 2  LK/mg 1 
 DG C I   EN 

 

COUNCIL OF
THE EUROPEAN UNION

Brussels, 8 January 2005  
 

Interinstitutional File: 
2002/0047 (COD)  

16120/04 
ADD 2 
 
 
 

  
PI 77 
CODEC 1346 

 
ADDENDUM 2 TO "A" ITEM NOTE 
from: Council Secretariat 
to: Council 
No. prev. doc. : 16120/04 PI 77 CODEC 1346 ADD 1 
No. Cion prop. : 6580/02 PI 10 CODEC 242 
Subject : Proposal for a Directive of the European Parliament and of the Council on the 

patentability of  computer-implemented inventions  
- Common position 
- Statement of the Council's reasons 

 

 

The Council will find in Annex an additional statement for entry in the minutes of the Council 

meeting at which the above-mentioned common position will be adopted. 

 

________________________ 
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ANNEX 

 

Statement for entry in the Council Minutes 

 

 

5. Statement by Poland 

 

Poland – having regard to the necessity of further work on the draft directive in order to 

strengthen legal certainty and to protect economic interests, particularly of small and medium-

sized enterprises, as well as activities in research and technological development – notes, 

despite the reservations submitted, the fact of reaching political agreement at the 18 May 2004 

meeting of the Competitiveness Council concerning a common position leading up to a second 

reading of the draft directive. 

 

Poland supports the goals that guided the preparation of the directive, especially the need for: 

 

- improvement of the transparency and legal certainty of the protection of computer-

implemented inventions, which is particularly important for economic decisions taken by 

natural and legal persons active in the area of information technology, 

 

- harmonisation of diverse practices in the said area in the EU Member States, 

 

- preclusion of the possibility of patenting non-technical inventions (ones not pertaining to the 

domain of technology), inventions lacking the characteristics of innovativeness, business 

methods and computer programs as such, 

 

- development of an environment conducive to innovations in industry and computer science. 

 

Poland states, however, that several key provisions included in the text of the proposal resulting 

from the Council meeting on 18 May 2004 do not meet her expectations. 
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Poland thus firmly favours unequivocal legal instruments guaranteeing that computer-

implemented inventions will be patentable but a computer program or its fragment will not – 

beyond any doubt – be patentable. Poland therefore informs that she will support the draft 

directive on its second reading at the Council only if introduced amendments prohibit the 

patenting of computer programs. 

 

In its current form, the draft directive does not meet Poland’s expectations because: 

 

1. although it appears (in Art. 4) to disallow considering a computer program to be a patentable 

invention, in fact (by virtue of Art. 5.2) it provides for the possibility of introducing patent 

protections relating to computer programs as such whenever there are more protections 

concerning the object of the patent submission, 

 

2. it states that also computer programs may be treated as computer-implemented inventions 

for they belong in the area of technology, and are thus bound by the provision of Art. 27 of 

the TRIPS Agreement. Because of this inadmissibly broad interpretation of the TRIPS 

Agreement, the draft directive contradicts Art. 52 (2) and (3) of the Convention on the Grant 

of European Patents, according to which computer programs as such are not considered as 

inventions, 

 

3. it recognizes simple use of a computer as “technical”, which is contradictory to the essence 

and understanding of an invention, adopted both in the Convention on the Grant of 

European Patents, and in the Polish legal system, 

 

4. it does not ensure the protection of interoperability, admissible on the basis of Art. 30 of the 

TRIPS Agreement. The draft directive allows for reverse engineering and decompilations 

analogically to the provisions of the directive on the protection of computer programs by 

means of copyright. While the exceptions provided for in that directive are sufficient in the 

context of copyright, Art. 6 of the draft directive does not actually enforce interoperability 

on a patent holder. 
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Moreover, the draft directive contains what Poland views as a number of legal incoherencies, 

many vague provisions and terms explained with notions whose definitions are not found in the 

proposal. The definitions of a “field of technology”, or of “technical”, are a case in point. The 

proposal lacks a clear statement that the programming of computers, computer networks or other 

devices, is not a field of technology. 

 

The preamble (point 8) states that a goal of the directive is to prevent divergent interpretations of 

the provisions of the Convention on the Grant of European Patents. This is to be served through 

harmonisation of the national legal arrangements regulating the patentability of computer-

implemented inventions. This is provided for both in point 5 of the preamble and in Art. 10  that 

directly obliges the Member States to enact statutory law, as well as executive and administrative 

regulations, indispensable to the implementation of the directive’s provisions. This contradicts 

point 18 of the preamble, where it is claimed that the legal protection of such inventions does not 

call for the creation of a separate code of law replacing national law, and the directive itself 

merely makes the legal status quo clear. 

 

A detailed analysis of the directive’s provisions leads to the conclusion that there is a need for 

the introduction into national law of a new definition of a patentable computer-implemented 

invention. The draft directive defines a computer-implemented invention in such a way that 

every program installed in a computer and executed in it becomes an invention. On the other 

hand, when defining technical input, the draft directive does not sufficiently distinguish between 

technical and non-technical features of an invention. Art. 2b and 3 suggest that patentability will 

be enjoyed by an invention whose contribution to knowledge resides only in the non-technical 

part. 

 

In many cases it is necessary to underscore in the text of the directive the technical character of 

an invention. It is therefore advisable to explain that computer-implemented inventions should be 

protected only when limited to products such as programmed technical equipment or a technical 

operation executed with this equipment. 
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Poland is also of the opinion that in view of the highly difficult legal issues involved, further 

work on the document should be assisted by a document including examples of inventions that 

will enjoy patentability and ones that will not. Those examples will constitute an interpretation 

aid for rulings on the patentability of computer-implemented inventions. 

 

Poland deems it necessary as well to include in the document proposed above a preliminary 

assessment of possible legal and financial consequences caused by the implementation of the 

directive. 

 

In conclusion, Poland wishes to emphasise that the goals that underlie the work on the directive 

can only be achieved when it establishes explicit legal instruments making it impossible to patent 

computer programs or their fragments, while enabling computer-implemented inventions to 

enjoy patentability. Poland will steadfastly strive, at later stages of the legislative work, for these 

conditions to be met. She will do so in the conviction that a proper settlement of the issues 

related to patenting computer-implemented inventions will become an important factor in 

enhancing the competitiveness of the European economy and in strengthening of the European 

Research Area. 

 

_________ 
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COMMON GUIDELINES 
Consultation deadline: 04.03.2005 

 
 

Documents 11979/04 INIT PI 61 CODEC 962 + COR 1(es) + COR 2(de) + ADD 1 + 

ADD 1 COR 1(de) + ADD 1 COR 2(es) are the subject of a consultation procedure, 04.03.2005 

being the deadline. 

 

 

 

N.B. For reasons of urgency, consultation deadline is shorter than 7 working 

days. 
 

________________________ 
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This Addendum contains in Annex  the text of two additional statements for entry in the minutes of 

the meeting of the Council (Competitiveness) of 7 March 2005.  

 

__________________ 
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ANNEX 

 

Statement for entry in the Council Minutes 

 

6. Statement by Denmark 

 

Denmark supported the compromise reached in the Council in May 2004 concerning the 

proposal for a Directive on the patentability of computer-implemented inventions, on the 

basis that it would ensure clearer rules in this field and that a codification of existing 

practice took place, while at the same time preventing patentability of non-technically 

products.  

 

It is on this basis that Denmark through the Council will participate in future negotiations 

on the proposal with the European Parliament. In this context, Denmark attaches particular 

importance to ensuring access to interoperability, that only technical inventions can be 

patented and that neither pure software nor business methods can be patented. In the future 

negations Denmark will therefore work to ensure that these elements are reflected in the 

text in a balanced way. 
 

7. Statement by the Republic of Cyprus 

 

 With regard to the proposed Directive on the patentability of computer-implemented 

inventions though the government of the Republic of Cyprus supports the goals laid down 

therein especially the harmonization of diverse/different practices in the said area in the EU 

member states, the improvement of transparency and strengthening legal certainty and clear 

conditions for the protection of computer implemented inventions, nevertheless the proposed 

Directive should offer more clarity on which inventions are patentable and which are not. This 

is of paramount importance for individuals, organizations and particularly small and medium 

sized enterprises active in the area of information technology and the development of the 

domestic industry thus enhancing competitiveness and strengthening the research area . 

 

_______________ 
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2002/0047 (COD) 

COMMUNICATION FROM THE COMMISSION 
TO THE EUROPEAN PARLIAMENT 

 
pursuant to the second subparagraph of Article 251 (2) of the EC Treaty 

 
concerning the 

common position of the Council on the adoption of a directive of the European 
Parliament and Council on the patentability of computer-implemented inventions 

1- BACKGROUND 

Date of transmission of the proposal to the EP and the Council 
(document COM(2002)[92] final – [2002/[0047]COD)1: 

20 February2002 

Date of the opinion of the European Economic and Social 
Committee2: 

19 September 2002 

Date of the opinion of the European Parliament, first reading3: 24 September 2002 

Date of adoption of the common position4: 7 March 2005 

2- OBJECTIVE OF THE COMMISSION PROPOSAL 

The proposal for a Directive on the patentability of computer-implemented inventions aims at 
harmonising the provisions of national patent law dealing with inventions which rely on 
computers for their performance. The Directive will bring under the supervision of the 
European Court of Justice the rules applicable by national courts and patent offices charged 
with assessing the validity of patents and applications in this field. Given that many patents in 
this field are granted by the European Patent Office, the Administrative Council of the 
European Patent Organisation could be invited to consider adapting the Implementing 
Regulations of the European Patent Convention. 

3- COMMENTS ON THE COMMON POSITION 

3.1 General remarks 

The Council, acting by qualified majority, has adopted a common position which incorporates 
the substance of some 25 of Parliament’s amendments at first reading. The Commission has 
indicated that it accepts the common position, even though this differs from the Commission’s 

                                                 
1 OJ No C 151, 25.6.2002, p.129 COM (2002) 92 final 
2 OJ No C 61 , 14.3.2003, p.154 
3 11503/03 CODEC 995 PI 70 
4 insert reference 
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original proposal in certain respects. In general, the Commission believes that the common 
position strikes an acceptable balance between the interests of right holders and those of 
competitors and consumers (including in the open source community). This balance is further 
safeguarded by the new requirements in Article 7 for the Commission to monitor the impact 
of computer-implemented inventions in particular on small and medium-sized enterprises and 
on the open source community. 

As far as the Commission is concerned, the directive continues to address the key objective 
stated in the explanatory memorandum of the Commission’s proposal, namely the 
harmonisation of patent law between the Member States and the resolution of legal 
uncertainty in this field. It is crucial to note that there is to date no Community legislative 
instrument which affects general patent law either in a horizontal manner or specifically 
relating to computer-implemented inventions. The adoption of this directive would therefore 
have the effect of bringing patent law in this field, for the very first time, explicitly within 
Community jurisdiction. 

A failure to adopt a directive would prevent Community institutions from exercising control 
in this strategic area of the European economy, which would thus remain within the remit 
only of national patent offices and courts and the European Patent Office in Munich.  

3.1.1 Computer program product claims 

Although the Commission’s proposal did not explicitly permit claims on computer programs 
on their own or on carriers, the Commission has accepted Article 5(2) of the common position 
as this has to be understood as relating to the enforceability of (existing) patent rights and not 
to extending the scope of patentability. This is reinforced by the explicit link with Article 5 
(1) as mentioned below. To the extent that the relationship between Article 5(2) and the 
exclusion of computer programs as such (as is explicitly laid out in Article 4(1)) is open to 
differing interpretations, the text may need further clarification. 

Acts relating to computer programs on their own or on carriers could be subject to 
proceedings for contributory infringement even without provisions equivalent to Article 5(2). 
The effect of Article 5(2) is thus to facilitate enforcement of legitimate rights by ensuring that 
such acts may constitute direct, rather than just contributory, infringements. This is 
particularly important in cases of infringements across national boundaries as Member States’ 
courts do not have jurisdiction over contributory infringements occurring outside their 
national territory. 

In any case, the final part of Article 5(2) makes clear that the claim on the computer program 
on its own or on a carrier has to put in force a patentable product or process claimed in the 
same patent application (and falling within the scope of Article 5(1)). This ensures that Article 
5(2) cannot constitute protection equivalent to the patentability of computer programs as such, 
a reading which is furthermore confirmed by the more explicit language of the common 
position, in particular of Article 4 paragraphs 1 and 2.  

3.1.2. Interoperability 

The Commission is strongly committed to the promotion of interoperability as a means of 
fostering innovation and competition. This is consistent with the objectives of the 
Commission’s proposal to help safeguard investment in inventions which are new, inventive 
and industrially applicable. It is important to note that the requirement for sufficient 



 

EN 4   EN 

disclosure of a patented invention may facilitate access to information useful in achieving 
interoperability of computer-implemented inventions. 

The Commission affirmed its commitment to the policy objective of promoting 
interoperability and fostering innovation by explicitly preserving in Article 6 existing 
interoperability exceptions under copyright law 

The Commission believes that the Council common position remains consistent with these 
objectives. Equivalent conditions for patentability have been maintained in new Articles 3 and 
4 (read in conjunction with Article 2). As expressed in a statement by the Commission to be 
entered in the minutes of the Council adopting the common position (see below), the 
Commission considers that Article 6, read in conjunction with Recital 22, permits any acts as 
described by Articles 5 and 6 of Directive 91/250/EEC on the legal protection of computer 
programs by copyright, including any acts necessary to ensure interoperability, without the 
need for authorisation from the patent’s right holder.  

The Commission furthermore welcomes the fact that safeguards for interoperability have been 
strengthened in Article 8(d) and (g) in terms of the requirements on the Commission to report 
on how the situation regarding interoperability has been affected by the passage of the 
directive. 

In the light of the Community objective of promoting interoperability, the Commission 
intends to facilitate the approximation of the Council and Parliament positions drawing on 
amendments put forward by both institutions in first reading.  

Furthermore, Recital 21 recalls that a dominant supplier who refuses to allow the use of a 
patented technique to achieve interoperability is subject to the application of competition rules 
and in particular Articles 81 and 82 of the Treaty. The application of these Articles therefore 
contributes to achieving the objectives laid out above, although it is of course important to 
note that competition law on its own cannot solve all potential problems in this area. 

.3.2 Response to Parliament’s amendments at first reading 

Amendments accepted in full: 1, 2, 3, 34 (=115), 7, 8, 11, 12, 13, 15, 16, 71, 92, 23, 26, 27. 

Amendments accepted with minor modification: 85, 9, 86, 17, 19, 25. 

Amendments 88 and 89 have been accepted but in a revised form. 

Part of amendment 107 (=69) was accepted (the idea that the technical contribution must be 
new) and some of the text of amendment 76 has been used in recital 17 to deal with the issue 
that this amendment sought to address. 

3.3 Amendments introduced during the discussions within the Council 

Recital 1 

Council accepted Parliament’s amendment 1. 

Recital 5 

Council accepted Parliament’s amendment 2. 
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Recital 8 

Council has incorporated Parliament’s amendment 3 and the second half of amendment 88 
into this new Recital. It was felt that amendment 3 was an equivalent but clearer restatement 
of the first part of amendment 88. 

Recitals 12 and 13 

Council has moved the first part of recital 11 of the Commission’s proposal to recital 12 of the 
Commission’s proposal. 

Recital 13 of the Commission’s proposal (deleted) 

Council accepted Parliament’s amendment 34 (=115). 

Recital 14 

Council accepted Parliament’s amendment 85. 

Recital 15 

Council accepted Parliament’s amendment 7. 

Recital 16 

Council accepted Parliament’s amendment 8. 

Recital 17 

Council accepted Parliament’s amendment 9. 

Recital 18 

Council accepted Parliament’s amendment 86 with a slight modification to maintain 
conformity with the Articles and standard patent terminology (“obvious or non-technical” 
replaces “trivial”). 

Recital 20 

Council accepted Parliament’s amendment 11. 

Recital 21 

This recital has been modified by Council, taking inspiration from the text of Parliament’s 
amendment 76, to address the issue of interoperability. 

Recital 22 

Council accepted Parliament’s amendment 13. 
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Article 2 

The Council deleted the Commission’s reference to ‘prima facie novel’ features in Article 
2(a). In Article 2(b), the Council added an element of Amendment 107 (=69) which defines a 
technical contribution as being new and added a new sentence, transferred from Article 4(3) 
of the Commission’s proposal, to define how the technical contribution is assessed. 

Article 3 of the Commission’s proposal (deleted) 

Council accepted Parliament’s amendment 15. 

Article 3 

Council restated and condensed Article 4 paragraphs (1) and (2) of the Commission’s 
proposal into a single paragraph according to Parliament’s amendment 16 and transferred the 
substance of Article 4(3) of the Commission’s proposal to Article 2(b) as noted above. 

Article 4 

Council introduced a new Article 4. Article 4 (1) reiterates the principle that a computer 
program as such cannot constitute a patentable invention. Article 4 (2) is Parliament’s 
amendment 17 with some additional wording to make clear that all forms of an excluded 
program (e.g. source or object code) are not patentable. 

Article 5 

Council added Article 5(2) disallowing claims to computer programs, alone or on carriers, 
unless the claimed program puts into force a product or process claimed in accordance with 
Article 5(1) in the same patent. 

Article 6 

The Council modified Article 6 in line with Parliament’s amendment 19 while also specifying 
the relevant Articles of Directive 91/250/EEC which are applicable in this context. 

Article 7 

Council accepted Parliament’s amendment 71. 

Article 8 

Council accepted Parliament’s amendments 92, 23, 25, 26 and the spirit of amendment 89. In 
Article 8(b), it also added a reference to the Community’s international obligations. This is 
understood as primarily a reference to the TRIPS Agreement. In paragraph (f), introduced by 
amendment 25, the reference to the Community Patent was deleted as this is beyond the scope 
of the current Directive. New paragraph (g) is a restatement of the intentions behind 
amendment 89 which Council felt was clearer. 

Article 9 

Council accepted Parliament’s amendment 27. 



 

EN 7   EN 

Article 10 

The Council stipulated a transposition period of twenty four months (not defined in the 
Commission’s proposal). Parliament envisaged eighteen months. 

3.4 Commission position on the Council’s common position 

Overall the Commission supports the Council’s common position because it retains the 
balance set out in the original proposal while clarifying certain aspects which were shown to 
be of concern to the Parliament. Most of the changes introduced by Council are based on 
Parliament’s amendments which the Commission had already indicated that it could support. 
The remaining differences between the Council’s common position and the Commission’s 
original proposal are set out below. 

Recital 13 of the Commission’s proposal (deleted) 

The Commission can accept this deletion because the substance is broadly restated in Recital 
16 as introduced by Parliament’s amendment 8. 

Recital 21 

The Commission supports the new wording as it reconfirms that an appropriate way to deal 
with potential competition issues between enterprises is through the established competition 
rules. The application of Articles 81 and 82 therefore contributes to achieving objectives 
underlying the present directive. This Recital usefully gives an example of a potential 
competition problem involving interoperability, specifically where a dominant supplier 
refuses to allow the use of a patented technique which is needed for the sole purpose of 
ensuring conversion of the conventions used in two different computer systems or networks 
so as to allow communication and exchange of data content between them. 

Article 2 

The insertion of the requirement that the technical contribution be new is acceptable. 

Article 4 

The new paragraph 1 of this Article states the existing law and, as the Commission set out to 
clarify and not change the current legal situation, this is an acceptable addition. 

The Commission can also accept the clarification in paragraph 2. 

Article 5 

The Commission can support the addition of paragraph 2 in the context of the overall package 
as it provides useful clarification as to the conditions under which particular forms of claim 
can and cannot be granted and is balanced by other provisions. 

Article 6 

It is logical to refer to the relevant interoperability provisions precisely so the Commission is 
in favour of this clarifying addition. 
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Article 10 

Although the Commission would have preferred the swifter transposition envisaged by 
Parliament, it can accept twenty four months as the deadline for implementation. 

4- CONCLUSION 

The Commission considers that Council’s common position maintains the balance aimed for 
in the original proposal and it can, therefore, accept it. In particular, the current wording 
provides for sufficient incentives to innovation in this field and maintains the freedom to 
commercialise new products while allowing right holders to enforce their rights in an 
effective yet proportionate way against infringers. The fact of harmonisation at a Community 
level ensures that the enforcement of these rights is consistent across the European Union and 
therefore facilitates the efficient functioning of the Single Market. 

The Commission invites the Parliament to engage constructively in further inter-institutional 
dialogue so as to ensure adoption of a directive which meets these objectives and is ready to 
engage further with both Parliament and Council on key issues concerning the directive, 
notably in the light of the Commission's commitments to the promotion of interoperability 

5- COMMISSION STATEMENT 

The following statement is entered in the minutes of the Council adopting the common 
position 

“The Commission considers that Article 6, read in conjunction with Recital 22, permits any 
acts as described by Articles 5 and 6 of Directive 91/250/EEC on the legal protection of 
computer programs by copyright, including any acts necessary to ensure interoperability, 
without the need for authorisation from the patent’s right holder.” 




