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Council Directive 92/83/EEC of 19 October 1992 ' does not prohibit Member States from setting
minimum retail prices for alcoholic beverages.

However, a national measure of minimum pricing and its effects needs to be compatible with the
Treaty (TFEU), including the rules on the free movement of goods (Articles 34-36) and on competition
(Articles 101-102).

As regards the free movement of goods, the Court of Justice has ruled that national rules fixing retail
prices for alcoholic beverages could constitute measures having an equivalent effect to quantitative
restrictions on imports contrary to Article 34 of the TFEU. This would be the case if, for ex, minimum
prices were set at such a level that imported products were placed at a disadvantage in relation to
identical domestic products and had an adverse effect specific to the marketing of imported products
and thus constituted an obstacle to the free movement of goods2. On the other hand, this would not
be the case if pricing rules applied to all relevant traders operating within the national territory, and if
they affected in the same manner, in law and in fact, the marketing of domestic and imported
productss.

From a competition law perspective, the critical factor when it comes to a national measure setting
minimum alcohol prices is that the alcohol industry should not be involved in the process in any way
whatsoever, since this would render the measure contrary to Article 4, paragraph 3, TEU, in
conjunction with Article 101 TFEU. The Court of Justice has held that national measures where a
Member State requires, favours or reinforces an anti-competitive agreement or where it delegates to
private operators the responsibility for taking decisions affecting the economic sphere will infringe said
provisions* .
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