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Amendment 700
Wolf Klinz

Proposal for a directive
Article 15 – paragraph 1

Text proposed by the Commission Amendment

AIFM shall, at all times, use adequate and 
appropriate resources that are necessary for 
the proper performance of their 
management activities.

AIFM shall, at all times, use adequate and 
appropriate resources that are necessary for 
the proper management of AIF.

Or. en

Amendment 701
Syed Kamall

Proposal for a directive
Article 16 – paragraph 1 - subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by 
the AIF and the value of the shares and 
units of the AIF.

1. AIFM shall ensure in respect of each 
AIF that it manages:

(a) that high level policies for the 
valuation of assets held or employed by 
the AIF are adopted and documented;
(b) that the calculation of the value of the 
assets of the AIF is undertaken in 
accordance with those policies either by a 
valuator which is independent of the 
AIFM or by the AIFM (in which case the 
valuation function and the portfolio 
management function within the AIFM 
shall be functionally independent);
(c) that the value of the assets of the AIF 
is calculated at an appropriate frequency 
and that the value of the shares or units of 
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the AIF are calculated at or prior to each 
time they can be issued or redeemed; and
(d) that such valuation policies are 
periodically reviewed and amended to 
seek to ensure their continued 
appropriateness.

Or. en

Justification

We do not agree that the UCITS model (in Article 16(1) of the text proposed by the 
Commission) is appropriate for Non-UCITS funds in the alternative investment sector, 
particularly hedge funds which differ in many ways from UCITS funds.  This would place 
responsibility for the valuation of the AIF’s assets formally with the AIFM and introduce a 
conflict of interest, potentially detrimental to investors, given that an AIFM’s fees are 
calculated by reference to the value of the assets of the AIF which it manages.  This would be 
a retrograde step. Requiring a valuation frequency of at least once a year (as required under 
Article 16(1) in the text proposed by the Commission) is arbitrary and an example of a one 
size fits all approach which will not work for all types of fund and asset class (particularly 
private equity and special situations). It should be recognised that the valuation frequency 
should be appropriate to the type of fund, asset class and the frequency of share or unit 
dealing. We would note that IOSCO’s Principles for the Valuation of Hedge Fund Portfolios 
(http://www.iosco.org/library/pubdocs/pdf/IOSCOPD253.pdf) (the “IOSCO Principles”) 
recommend an approach to valuations that focuses on a more flexible and substantive 
approach to the independence of the valuation function.

Amendment 702
Sirpa Pietikäinen

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by 
the AIF and the value of the shares and 
units of the AIF.

1. AIFM shall ensure that, for each AIF 
that it manages, appropriate and 
consistent procedures are established to 
perform a proper valuation of AIF assets 
and a calculation of the value of the shares 
and units of the AIF, in accordance with 
existing applicable valuation standards 
and rules.

Or. en
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Justification

The requirement for an independent valuator is costly and unnecessary, as the AIFM has in 
most cases the best knowledge of the fund assets.  The valuation function, however, must be 
independent of the investment management functions. For specific assets (for example real 
estate) some Member States require the appointment of independent valuators that retain 
responsibility for the valuation of the assets, and such practices should be allowed to continue 
in line with national law.

Amendment 703
Sławomir Witold Nitras, Danuta Jazłowiecka

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by 
the AIF and the value of the shares and 
units of the AIF.

1. AIFM shall ensure that, for each AIF 
that it manages, appropriate and 
consistent procedures are established so 
that the proper valuation of the assets of 
the AIF and of the shares or units of the 
AIF can be performed.

Or. en

Justification

Investors in Private Equity Funds have no redemption rights. Managers are not rewarded on 
the basis of the fair value of unrealized investments but their performance is rewarded by a 
share in realized profits. Investors and managers have to wait until the fund realizes value (at 
which point the value is certain).. Private Equity Assets require detailed management and 
audit level knowledge in order to produce a valuation. Extra cost without benefit to investors.

Amendment 704
Gunnar Hökmark

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 

1. An AIFM shall ensure that, for each AIF 
that it manages, proper valuations of the 
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which is independent of the AIFM to 
establish the value of assets acquired by 
the AIF and the value of the shares and 
units of the AIF.

AIF’s assets are performed on an 
appropriate, timely and consistent basis so 
that the value of the shares or units of the 
AIF can be readily assessed by investors 
and other interested parties.

Or. en

Justification

It is sufficient that proper valuations are required to be provided to interested parties, 
including in particular to investors. The appointment of a formal and independent valuator is 
unnecessary. This is a “principles” based approach and it is a heavy and adequate 
commitment.

Amendment 705
Markus Ferber

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by the 
AIF and the value of the shares and units of 
the AIF. 

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed to 
establish the value of assets transparently 
acquired by the AIF and the value of the 
shares and units of the AIF. 

Or. en

Justification

Proposals on valuation would be difficult to implement and not always necessary for better 
investor protection. Esp. the requirement to carry out valuation of all assets each time units of 
the AIF are issued or redeemed, is often unfeasible and not necessary. Some funds’ assets 
(e.g. real estate) are generally very stable, so that daily valuation would be entirely 
superfluous. Also, a daily valuation is impossible to obtain for real estate funds and would in 
no way increase investor protection. 
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Amendment 706
Marta Andreasen

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by the 
AIF and the value of the shares and units of 
the AIF.

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed to 
establish the value of assets acquired by the 
AIF and the value of the shares and units of 
the AIF.

Or. en

Justification

Valuations are already carried out by independent experts where necessary when 
circumstances dictate. Not all assets require independent valuation, but requiring one 
hundred percent independent valuation will increase costs to funds and reduce returns for 
investors.

Amendment 707
Thomas Mann

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by the 
AIF and the value of the shares and units of 
the AIF.

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed to 
establish the value of assets acquired by the 
AIF and the value of the shares and units of 
the AIF.

Or. en
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Amendment 708
Werner Langen

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by 
the AIF and the value of the shares and 
units of the AIF.

1. The AIFM shall, where appropriate, 
ensure the functional independence of the 
valuation function and the portfolio 
management function in view of the 
nature, scale and complexity of each AIF 
that it manages.

Or. en

Justification

It should be made clear that valuation by the AIFM itself is also possible.

Amendment 709
Astrid Lulling

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by 
the AIF and the value of the shares and 
units of the AIF.

1. The AIFM shall, where appropriate, 
ensure the functional independence of the 
valuation function and the portfolio 
management function in view of the 
nature, scale and complexity of each AIF 
that it manages.

Or. en

Justification

See Article 16 of the revised Presidency compromise proposal dated 15 December 2009. 
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Amendment 710
Olle Schmidt

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by 
the AIF and the value of the shares and 
units of the AIF.

1. The AIFM shall, where appropriate, 
ensure the functional independence of the 
valuation function and the portfolio 
management function in view of the 
nature, scale and complexity of each AIF 
that it manages.

Or. en

Justification

The requirement for an independent valuator is costly and unnecessary, as the AIFM has in 
most cases the best knowledge of the fund assets. The AIFM has the responsibility to ensure 
the functional independence of the valuation function and the portfolio management function 
in view of the nature, scale and complexity of each AIF that it manages.

Amendment 711
Burkhard Balz

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by 
the AIF and the value of the shares and 
units of the AIF.

1. The AIFM shall, where appropriate, 
ensure the functional independence of the 
valuation function and the portfolio 
management function in view of the 
nature, scale and complexity of each AIF 
that it manages.

Or. en

Justification

It should be made clear that valuation by the AIFM itself is also possible.
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Amendment 712
Wolf Klinz

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by 
the AIF and the value of the shares and 
units of the AIF.

1. AIFM shall ensure that, for each AIF 
that it manages, the value of assets 
acquired by the AIF and the value of the 
shares and units of the AIF are assessed in 
a consistent and functionally independent 
manner. Any third party assigned shall 
ensure the independence of those 
functions.

Or. en

Justification

As long as the valuation process is functionally independent from the portfolio management, 
there should be no requirement for assigning an external valuator. More important than the 
role of the valuator is the soundness of underlying methodologies, these should hence be 
published in particular in case of hard-to-value assets.

Amendment 713
Othmar Karas

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by 
the AIF and the value of the shares and 
units of the AIF.

1. The AIFM shall ensure that, where it 
performs the valuation function for an 
AIF that it manages, the valuation 
function operates independently of the 
investment management function. Any 
third party assigned to perform valuation 
functions shall also ensure the 
independence of those functions.

Or. en
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Justification

“Valuation” concerns the value of assets held by the fund as well as the value of the fund. The 
regulatory framework for fund valuation has to account for the specifics of these different 
levels of valuation. The requirements for the valuation of assets vary largely according to the 
very nature of the assets in question ranging from very liquid assets priced on the basis of the 
relevant quotation to illiquid assets, requiring customised pricing processes. The function can 
be provided either by the management company itself or by the depositary.

Amendment 714
Sharon Bowles

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by the 
AIF and the value of the shares and units of 
the AIF.

1. AIFM shall ensure that, for each AIF 
that it manages, there is a valuer that is 
functionally independent of the AIFM to 
establish the value of assets acquired by the 
AIF and the value of the shares and units of 
the AIF.

Or. en

Justification

It is impractical to require an AIFM to always appoint an independent valuer. However, they 
should be functionally independent. 

Amendment 715
Bernd Lange

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by the 
AIF and the value of the shares and units of 

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM 
management function to establish the 
value of assets acquired by the AIF and the 
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the AIF. value of the shares and units of the AIF in 
conformity with EU-wide valuation 
guidelines established by the ESMA.
To this end, AIFM shall ensure that a 
qualified valuator is appointed which is 
adequately equipped for the purpose of 
valuation and certified by the ESMA.

Or. en

Justification

 Implementation of sound and transparent valuation require EU-wide procedures and 
consistent quality of independent valuation. The newly established European Securities and 
Markets Authority (ESMA) is deemed the appropriate institution to carry out certification of 
valuators, establish valuation guidelines and monitor their implementation.

Amendment 716
Jürgen Klute

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM to 
establish the value of assets acquired by the 
AIF and the value of the shares and units of 
the AIF.

1. AIFM shall ensure that, for each AIF 
that it manages, a valuator is appointed 
which is independent of the AIFM 
management function to establish the 
value of assets acquired by the AIF and the 
value of the shares and units of the AIF in 
conformity with EU-wide valuation 
guidelines established by the ESMA.
To this end, AIFM shall ensure that a 
qualified valuator is appointed which is 
adequately equipped for the purpose of 
valuation and certified by the ESMA.

Or. en
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Amendment 717
Sirpa Pietikäinen

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

The AIFM shall ensure that, where it 
performs the valuation function for AIF 
that it manages, the valuation function 
operates independently of the investment 
management function. Any third party 
assigned to perform valuation functions 
shall also ensure the independence of 
those functions.

Or. en

Justification

The requirement for an independent valuator is costly and unnecessary, as the AIFM has in 
most cases the best knowledge of the fund assets.  The valuation function, however, must be 
independent of the investment management functions. For specific assets (for example real 
estate) some Member States require the appointment of independent valuators that retain 
responsibility for the valuation of the assets, and such practices should be allowed to continue 
in line with national law.

Amendment 718
Gunnar Hökmark

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed if this is more 
frequent.

deleted

Or. en
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Justification

It is sufficient that proper valuations are required to be provided to interested parties, 
including in particular to investors. The appointment of a formal and independent valuator is 
unnecessary. This is a “principles” based approach and it is a heavy and adequate 
commitment.

Amendment 719
Syed Kamall

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed if this is more 
frequent.

deleted

Or. en

Justification

We do not agree that the UCITS model (in Article 16(1) of the text proposed by the 
Commission) is appropriate for Non-UCITS funds in the alternative investment sector, 
particularly hedge funds which differ in many ways from UCITS funds.  This would place 
responsibility for the valuation of the AIF’s assets formally with the AIFM and introduce a 
conflict of interest, potentially detrimental to investors, given that an AIFM’s fees are 
calculated by reference to the value of the assets of the AIF which it manages.  This would be 
a retrograde step. Requiring a valuation frequency of at least once a year (as required under 
Article 16(1) in the text proposed by the Commission) is arbitrary and an example of a one 
size fits all approach which will not work for all types of fund and asset class (particularly 
private equity and special situations). It should be recognised that the valuation frequency 
should be appropriate to the type of fund, asset class and the frequency of share or unit 
dealing. We would note that IOSCO’s Principles for the Valuation of Hedge Fund Portfolios 
(http://www.iosco.org/library/pubdocs/pdf/IOSCOPD253.pdf) (the “IOSCO Principles”) 
recommend an approach to valuations that focuses on a more flexible and substantive 
approach to the independence of the valuation function.
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Amendment 720
Sławomir Witold Nitras, Danuta Jazłowiecka

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed if this is more 
frequent.

deleted

Or. en

Justification

Investors in Private Equity Funds have no redemption rights. Managers are not rewarded on 
the basis of the fair value of unrealized investments but their performance is rewarded by a 
share in realized profits. Investors and managers have to wait until the fund realizes value (at 
which point the value is certain). Private Equity Assets require detailed management and 
audit level knowledge in order to produce a valuation. Extra cost without benefit to investors.

Amendment 721
Olle Schmidt

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed if this is more 
frequent.

The AIFM shall ensure that, for each AIF 
that it manages, appropriate and 
consistent procedures are established so 
that the proper valuation of the assets of 
the AIF can be performed and the value 
of the shares or units of the AIF can be 
calculated and, where appropriate, 
published.

Or. en
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Justification

The requirement for an independent valuator is costly and unnecessary, as the AIFM has in 
most cases the best knowledge of the fund assets. The AIFM has the responsibility to ensure 
the functional independence of the valuation function and the portfolio management function 
in view of the nature, scale and complexity of each AIF that it manages.

Amendment 722
Markus Ferber

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed if this is more 
frequent.

The AIFM shall ensure that AIF’s assets 
are valued at an appropriate frequency in 
respect of the underlying assets held by 
the fund. Where the AIF is invested in 
immovable assets, the specificities of those 
assets may be taken into account. The 
AIFM shall also ensure that the shares or 
units of the AIF can be valued whenever 
needed to enable redemption or issuance.

Or. en

Justification

Proposals on valuation would be difficult to implement and not always necessary for better 
investor protection. Esp. the requirement to carry out valuation of all assets each time units of 
the AIF are issued or redeemed, is often unfeasible and not necessary. Some funds’ assets 
(e.g. real estate) are generally very stable, so that daily valuation would be entirely 
superfluous. Also, a daily valuation is impossible to obtain for real estate funds and would in 
no way increase investor protection. 



AM\805037EN.doc 17/173 PE439.132v01-00

EN

Amendment 723
Thomas Mann

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed if this is more 
frequent.

The AIFM shall ensure that AIF’s assets 
are valued at an appropriate frequency in 
respect of the underlying assets held by 
the fund. Where the AIF is invested in 
immovable assets, the specificities of those 
assets may be taken into account. The 
AIFM shall also ensure that the shares or 
units of the AIF can be valued whenever 
needed to enable redemption or issuance.

Or. en

Amendment 724
Astrid Lulling

Proposal for a directive
Article 16 – paragraph 1 - subparagraph 2

Text proposed by the Commission Amendment

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed if this is more 
frequent.

The valuation procedures used shall 
ensure that the assets and shares or units 
are valued at least once a year. If the AIF 
is of the open-ended type, such valuations 
shall also be carried out at a frequency 
which is appropriate given the specificities 
of the underlying assets held by the fund 
and its issuance and redemption policy .

Or. en

Justification

See Article 16 of the revised Presidency compromise proposal dated 15 December 2009. 
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Amendment 725
Burkhard Balz

Proposal for a directive
Article 16 – paragraph 1 - subparagraph 2

Text proposed by the Commission Amendment

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed if this is more 
frequent.

The valuation procedures used shall 
ensure that the assets and shares or units 
are valued at least once a year. If the AIF 
is of the open-ended type, such valuations 
shall also be carried out at a frequency 
which is appropriate given the specificities 
of the underlying assets held by the fund 
and its issuance and redemption policy .

Or. en

Justification

It should be made clear that valuation by the AIFM itself is also possible.

Amendment 726
Werner Langen

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed if this is more 
frequent.

The valuation procedures used shall 
ensure that the assets and shares or units 
are valued at least once a year. If the AIF 
is of the open-ended type, such valuations 
shall also be carried out at a frequency 
which is appropriate given the specificities 
of the underlying assets held by the fund 
and its issuance and redemption policy. 

Or. en

Justification

It should be made clear that valuation by the AIFM itself is also possible.
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Amendment 727
Catherine Stihler

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed if this is more 
frequent.

The valuation procedures used shall 
ensure that the assets, shares and units are 
valued at least once a year, and each time 
shares or units of the AIF are issued or 
redeemed if this is more frequent, but only 
where the shares or units are to be issued 
or redeemed at a price calculated by 
reference to the net asset value per unit or 
share.

Or. en

Justification

Closed-ended AIF may issue or buy--back shares from time to time. However, when they do 
so, they will generally do so at the current market price. In such cases, there is no need to 
value the assets of the AIF. Valuation should be limited to times when the shares are to be 
issued or redeemed at a price directly related to the net asset value.

Amendment 728
Udo Bullmann, Robert Goebbels

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed if this is more 
frequent.

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed or 
management fees are paid (if such fees 
are based in whole or in part on the value 
of the assets) if this is more frequent.

Or. en
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Justification

Investor protection requires that valuation is made frequently enough, in particular in 
situations where issuance and redemption of shares or units is not frequent.

Amendment 729
Sirpa Pietikäinen

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed if this is more 
frequent.

The AIFM shall ensure that the assets of 
an AIF that it manages are valued at an 
appropriate frequency and at least once a 
year, and the shares and units of the AIF 
are valued each time they can be issued or 
redeemed.

Or. en

Justification

The requirement for an independent valuator is costly and unnecessary, as the AIFM has in 
most cases the best knowledge of the fund assets.  The valuation function, however, must be 
independent of the investment management functions. For specific assets (for example real 
estate) some Member States require the appointment of independent valuators that retain 
responsibility for the valuation of the assets, and such practices should be allowed to continue 
in line with national law.

Amendment 730
Wolf Klinz

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed if this is more 
frequent.

The assets, shares and units have to be 
valued at an appropriate frequency and at 
least once a year, and each time shares or 
units of the AIF can be issued or 
redeemed.
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Or. en

Justification

As long as the valuation process is functionally independent from the portfolio management, 
there should be no requirement for assigning an external valuator. More important than the 
role of the valuator is the soundness of underlying methodologies, these should hence be 
published in particular in case of hard-to-value assets.

Amendment 731
Othmar Karas

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 2

Text proposed by the Commission Amendment

The valuator shall ensure that the assets, 
shares and units are valued at least once a 
year, and each time shares or units of the 
AIF are issued or redeemed if this is more 
frequent.

2. The AIFM shall ensure that the assets of 
an AIF it manages are valued at an 
appropriate frequency and at least once a 
year, and the shares and units of the AIF 
are valued each time they are issued or 
redeemed.

Or. en

Justification

“Valuation” concerns the value of assets held by the fund as well as the value of the fund. The 
regulatory framework for fund valuation has to account for the specifics of these different 
levels of valuation. The requirements for the valuation of assets vary largely according to the 
very nature of the assets in question ranging from very liquid assets priced on the basis of the 
relevant quotation to illiquid assets, requiring customised pricing processes. The function can 
be provided either by the management company itself or by the depositary.

Amendment 732
Jean-Paul Gauzès

Proposal for a directive
Article 16 – paragraph 1 – subparagraph 2 a (new)

Text proposed by the Commission Amendment

Where an AIF is a private equity fund, 
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periodical valuation is optional. The 
frequency with which the valuation is 
performed shall be in compliance with the 
rules of the AIF including each time 
shares or units are issued or redeemed.

Or. en

Amendment 733
Jean-Paul Gauzès

Proposal for a directive
Article 16 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. The AIFM is responsible for the 
proper valuation of AIF assets as well as 
for the calculation of the net asset value 
of the AIF and the publication of that net 
asset value. The AIFM's liability shall not 
be affected by the fact that it has 
delegated any of its tasks in relation with 
the AIF's valuation to a third party.
All valuations, whether carried out by the 
AIFM or by an external valuer, shall be 
subject to the oversight and monitoring of 
the AIF's depositary.

Or. en

Amendment 734
Sirpa Pietikäinen

Proposal for a directive
Article 16 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. The AIFM is responsible for the 
proper valuation of AIF assets as well as 
for the calculation of the net asset value 
of the AIF. This responsibility shall not be 
affected by the delegation of such 
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functions to a third party.
By way of derogation from paragraph 1, 
Member States may allow that some or all 
of the valuation functions as well as their 
responsibility be assigned to a third party, 
in accordance with the national law of the 
Member State where the AIF is domiciled.

Or. en

Justification

The AIFM is responsible for the valuation function, unless Member States allow for the 
assignment of  some or all of the valuation functions to a third party. This is in line with the 
UCITS Directive and existing practices for AIF.

Amendment 735
Othmar Karas

Proposal for a directive
Article 16 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. Both the AIFM and the depositary 
shall ensure that the AIF assets are 
properly valued and the net asset value of 
the AIF is correctly calculated.

Or. en

Justification

The net asset value of the AIF is a crucial information for all investors, AIFM and depository. 
In order to provide investors with a right net asset value there shall be a good cooperation 
between AIFM and depository as well as efficient control between both in this process.
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Amendment 736
Gunnar Hökmark

Proposal for a directive
Article 16 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. The AIFM is responsible for the 
proper valuation of AIF assets as well as 
for the calculation of the net asset value 
of the AIF.  This responsibility shall not 
be affected by the delegation of such 
functions to a third party.

Or. en

Amendment 737
Jean-Pierre Audy

Proposal for a directive
Article 16 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. The AIFM is responsible for the 
proper valuation of AIF assets as well as 
for the calculation of the net asset value 
of the AIF.  This responsibility shall not 
be affected by the delegation of such 
functions to a third party.

Or. en

Amendment 738
Sławomir Witold Nitras, Danuta Jazłowiecka

Proposal for a directive
Article 16 – paragraph 2

Text proposed by the Commission Amendment

2. AIFM shall ensure that the valuator 
has appropriate and consistent procedures 
to value the assets of the AIF in 

deleted
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accordance with existing applicable 
valuation standards and rules, in order to 
reflect the net asset value of the shares or 
units of the AIF.

Or. en

Justification

A consequence of changes in paragraph 1. Independent valuator is inappropriate for Private 
Equity Funds where valuation vas no monetary consequences. Investors and managers have 
to wait until the fund realizes value (at which point the value is certain).. Private Equity 
Assets require detailed management and audit level knowledge in order to produce a 
valuation. Extra cost without benefit to investors.

Amendment 739
Syed Kamall

Proposal for a directive
Article 16 – paragraph 2

Text proposed by the Commission Amendment

2. AIFM shall ensure that the valuator 
has appropriate and consistent procedures 
to value the assets of the AIF in 
accordance with existing applicable 
valuation standards and rules, in order to 
reflect the net asset value of the shares or 
units of the AIF.

deleted

Or. en

Justification

We do not agree that the UCITS model (in Article 16(1) of the text proposed by the 
Commission) is appropriate for Non-UCITS funds in the alternative investment sector, 
particularly hedge funds which differ in many ways from UCITS funds.  This would place 
responsibility for the valuation of the AIF’s assets formally with the AIFM and introduce a 
conflict of interest, potentially detrimental to investors, given that an AIFM’s fees are 
calculated by reference to the value of the assets of the AIF which it manages.  This would be 
a retrograde step.Requiring a valuation frequency of at least once a year (as required under 
Article 16(1) in the text proposed by the Commission) is arbitrary and an example of a one 
size fits all approach which will not work for all types of fund and asset class (particularly 
private equity and special situations). It should be recognised that the valuation frequency 
should be appropriate to the type of fund, asset class and the frequency of share or unit 



PE439.132v01-00 26/173 AM\805037EN.doc

EN

dealing.We would note that IOSCO’s Principles for the Valuation of Hedge Fund Portfolios 
(http://www.iosco.org/library/pubdocs/pdf/IOSCOPD253.pdf) (the “IOSCO Principles”) 
recommend an approach to valuations that focuses on a more flexible and substantive 
approach to the independence of the valuation function.

Amendment 740
Sirpa Pietikäinen

Proposal for a directive
Article 16 – paragraph 2

Text proposed by the Commission Amendment

2. AIFM shall ensure that the valuator 
has appropriate and consistent procedures 
to value the assets of the AIF in 
accordance with existing applicable 
valuation standards and rules, in order to 
reflect the net asset value of the shares or 
units of the AIF.

deleted

Or. en

Justification

Deletion because this point included in amendment to the article 16, paragraph 1 (a) (new).

Amendment 741
Catherine Stihler

Proposal for a directive
Article 16 – paragraph 2

Text proposed by the Commission Amendment

2. AIFM shall ensure that the valuator has 
appropriate and consistent procedures to 
value the assets of the AIF in accordance 
with existing applicable valuation 
standards and rules, in order to reflect the 
net asset value of the shares or units of the 
AIF.

2. AIFM shall ensure that each AIF has a 
published valuation methodology 
statement or accounting policy which is 
appropriate for the assets of the AIF and 
consistent with existing generally 
accepted accounting standards, valuation 
standards or rules, in order to derive a fair 
net asset value of the shares or units of the 
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AIF.

Or. en

Justification

The requirement for independent valuation for an AIF’s units or shares, where these are 
publicly traded, is unnecessary as their value is set by the market. The appointment of an 
external valuer is not necessary where the assets of an AIF are themselves traded on public 
markets and should not be obligatory in the case of unquoted assets, provided there are the 
safeguards of functional independence between valuation and portfolio management and, 
where appropriate, independent oversight by an external auditor.

Amendment 742
Wolf Klinz

Proposal for a directive
Article 16 – paragraph 2

Text proposed by the Commission Amendment

2. AIFM shall ensure that the valuator has 
appropriate and consistent procedures to 
value the assets of the AIF in accordance 
with existing applicable valuation 
standards and rules, in order to reflect the 
net asset value of the shares or units of the 
AIF. 

2. AIFM shall ensure that appropriate and 
consistent procedures to value the assets of 
the AIF in accordance with existing 
applicable valuation standards and rules 
are in place, in order to reflect the net asset 
value of the shares or units of the AIF. The 
responsibility for the valuation of assets 
or the calculation of the net asset value of 
the AIF rests with the AIFM and shall not 
be affected by the delegation of such 
functions to a third party.

Or. en

Amendment 743
Corien Wortmann-Kool

Proposal for a directive
Article 16 – paragraph 2

Text proposed by the Commission Amendment

2. AIFM shall ensure that the valuator has 2. The valuation procedures used shall 
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appropriate and consistent procedures to 
value the assets of the AIF in accordance 
with existing applicable valuation 
standards and rules, in order to reflect the 
net asset value of the shares or units of 
the AIF.

ensure that the assets and shares or units 
are valued at least once a year. If the AIF 
is of the open-ended type, such valuations 
shall also be carried out at a frequency 
which is appropriate given the specificities 
of the underlying assets held by the fund 
and its issuance and redemption policy.
Where an external valuer is used, the 
AIFM must be able to demonstrate that 
such third party is qualified and capable 
of undertaking the functions in question, 
that it was selected with due care and that 
the AIFM is in a position to monitor 
effectively at any time the activity of the 
external valuer. The use of an external 
valuer shall not prevent the effectiveness 
of supervision by the AIFM, and, in 
particular, it must not prevent the AIFM 
from acting, or the AIF from being 
managed, in the best interests of its 
investors. Where an external valuer is not 
used, the competent authorities of the 
home Member State may require the 
AIFM to have its valuation procedures 
and/or valuations verified by an external 
valuer or, where appropriate, an auditor. 
The home Member State may also require 
all valuation, whether carried out by the 
AIFM or by an external valuer, to be 
subject to oversight by the depositary.

Or. en

Amendment 744
Werner Langen

Proposal for a directive
Article 16 – paragraph 2

Text proposed by the Commission Amendment

2. AIFM shall ensure that the valuator has 
appropriate and consistent procedures to 
value the assets of the AIF in accordance 
with existing applicable valuation 
standards and rules, in order to reflect the 

2. The AIFM shall ensure that, for each 
AIF that it manages, appropriate and 
consistent procedures are established so 
that the proper valuation of the assets of 
the AIF can be performed and the value of 
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net asset value of the shares or units of the 
AIF.

the shares or units of the AIF can be 
calculated and, where appropriate, 
published.

Or. en

Justification

It should be made clear that valuation by the AIFM itself is also possible.

Amendment 745
Othmar Karas

Proposal for a directive
Article 16 – paragraph 2

Text proposed by the Commission Amendment

2. AIFM shall ensure that the valuator has 
appropriate and consistent procedures to 
value the assets of the AIF in accordance 
with existing applicable valuation 
standards and rules, in order to reflect the 
net asset value of the shares or units of the 
AIF.

2. The AIFM shall ensure that, for each 
AIF that it manages, appropriate and 
consistent procedures are established to 
perform a proper valuation of AIF assets 
and a calculation of the value of the 
shares and units of the AIF, in accordance 
with existing applicable valuation 
standards and rules.

Or. en

Justification

“Valuation” concerns the value of assets held by the fund as well as the value of the fund. The 
regulatory framework for fund valuation has to account for the specifics of these different 
levels of valuation. The requirements for the valuation of assets vary largely according to the 
very nature of the assets in question ranging from very liquid assets priced on the basis of the 
relevant quotation to illiquid assets, requiring customised pricing processes. The function can 
be provided either by the management company itself or by the depositary.
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Amendment 746
Astrid Lulling

Proposal for a directive
Article 16 – paragraph 2

Text proposed by the Commission Amendment

2. AIFM shall ensure that the valuator has 
appropriate and consistent procedures to 
value the assets of the AIF in accordance 
with existing applicable valuation 
standards and rules, in order to reflect the 
net asset value of the shares or units of the 
AIF.

1. The AIFM shall ensure that, for each 
AIF that it manages, appropriate and 
consistent procedures are established so 
that the proper valuation of the assets of 
the AIF can be performed and the value of 
the shares or units of the AIF can be 
calculated and, where appropriate, 
published.

Or. en

Justification

See Article 16 of the revised Presidency compromise proposal dated 15 December 2009. 

Amendment 747
Burkhard Balz

Proposal for a directive
Article 16 – paragraph 2

Text proposed by the Commission Amendment

2. AIFM shall ensure that the valuator has 
appropriate and consistent procedures to 
value the assets of the AIF in accordance 
with existing applicable valuation 
standards and rules, in order to reflect the 
net asset value of the shares or units of the 
AIF.

The AIFM shall ensure that, for each AIF 
that it manages, appropriate and consistent 
procedures are established so that the 
proper valuation of the assets of the AIF 
can be performed and the value of the 
shares or units of the AIF can be 
calculated and, where appropriate, 
published.

Or. en

Justification

It should be made clear that valuation by the AIFM itself is also possible.
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Amendment 748
Wolf Klinz

Proposal for a directive
Article 16 – paragraph 2 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

Where a third party is used for the 
valuation, the AIFM must be able to 
demonstrate that such third party is 
qualified and capable of performing the 
functions in question, that it was selected 
with due care and that the AIFM is in a 
position to monitor effectively at any time 
the activity of such third party.

Or. en

Amendment 749
Wolf Klinz

Proposal for a directive
Article 16 – paragraph 2 – subparagraph 1 b (new)

Text proposed by the Commission Amendment

By way of derogation from subparagraph 
1, Member states may allow the AIFM to 
assign the valuation function and the 
corresponding  responsibility for the 
valuation to a third party in accordance 
with the national law where the AIF is 
domiciled.

Or. en

Justification

This is to account for specific provisions in certain Member States law.
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Amendment 750
Wolf Klinz

Proposal for a directive
Article 16 – paragraph 2 – subparagraph 1 c (new)

Text proposed by the Commission Amendment

AIFM shall regularly publish the 
methodologies used for the valuation of 
illiquid assets, whether valuation occurs 
within the AIFM or is delegated to a third 
party.

Or. en

Justification

More important than the role of the valuator is the soundness of underlying methodologies, 
these should hence be published in particular in case of hard-to-value assets.

Amendment 751
Werner Langen

Proposal for a directive
Article 16 – paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. Where an external valuer is used, the 
AIFM must be able to demonstrate that 
such third party is qualified and capable 
of undertaking the functions in question, 
that it was selected with due care and that 
the AIFM is in a position to monitor 
effectively at any time the activity of the 
external valuer. The use of an external 
valuer shall not prevent the effectiveness 
of supervision by the AIFM, and, in 
particular, it must not prevent the AIFM 
from acting, or the AIF from being 
managed, in the best interests of its 
investors.
Where an external valuer is not used, the 
competent authorities of the home 
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Member State may require the AIFM to 
have its valuation procedures and/or 
valuations verified by an external valuer 
or, where appropriate, by an auditor. The 
home Member State may also require all 
valuation, whether carried out by the 
AIFM or by an external valuer, to be 
subject to oversight by the depositary.

Or. en

Justification

It should be made clear that valuation by the AIFM itself is also possible.

Amendment 752
Astrid Lulling

Proposal for a directive
Article 16 – paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. Where an external valuer is used, the 
AIFM must be able to demonstrate that 
such third party is qualified and capable 
of undertaking the functions in question, 
that it was selected with due care and that 
the AIFM is in a position to monitor 
effectively at any time the activity of the 
external valuer. The use of an external 
valuer shall not prevent the effectiveness 
of supervision by the AIFM, and, in 
particular, it must not prevent the AIFM 
from acting, or the AIF from being 
managed, in the best interests of its 
investors.
Where an external valuer is not used, the 
competent authorities of the home 
Member State may require the AIFM to 
have its valuation procedures and/or 
valuations verified by an external valuer 
or, where appropriate, by an auditor. The 
home Member State may also require all 
valuation, whether carried out by the 
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AIFM or by an external valuer, to be 
subject to oversight by the depositary.

Or. en

Justification

See Article 16 of the revised Presidency compromise proposal dated 15 December 2009. 

Amendment 753
Burkhard Balz

Proposal for a directive
Article 16 – paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. Where an external valuer is used, the 
AIFM must be able to demonstrate that 
such third party is qualified and capable 
of undertaking the functions in question, 
that it was selected with due care and that 
the AIFM is in a position to monitor 
effectively at any time the activity of the 
external valuer. The use of an external 
valuer shall not prevent the effectiveness 
of supervision by the AIFM, and, in 
particular, it must not prevent the AIFM 
from acting, or the AIF from being 
managed, in the best interests of its 
investors.
Where an external valuer is not used, the 
competent authorities of the home 
Member State may require the AIFM to 
have its valuation procedures and/or 
valuations verified by an external valuer 
or, where appropriate, by an auditor. The 
home Member State may also require all 
valuation, whether carried out by the 
AIFM or by an external valuer, to be 
subject to oversight by the depositary.

Or. en
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Justification

It should be made clear that valuation by the AIFM itself is also possible.

Amendment 754
Othmar Karas

Proposal for a directive
Article 16 – paragraph 2 a (new)

Text proposed by the Commission Amendment

2a. The AIFM is responsible for the 
proper valuation of AIF assets as well as 
for the calculation of the net asset value 
of the AIF. This responsibility shall not be 
affected by the delegation of such 
functions to a third party.
By way of derogation from paragraph 1, 
Member States may allow AIFM to assign 
some or all of the valuation functions as 
well as the responsibility thereof to a third 
party, in accordance with the national law 
of the Member State where the AIF is 
domiciled.

Or. en

Justification

“Valuation” concerns the value of assets held by the fund as well as the value of the fund. The 
regulatory framework for fund valuation has to account for the specifics of these different 
levels of valuation. The requirements for the valuation of assets vary largely according to the 
very nature of the assets in question ranging from very liquid assets priced on the basis of the 
relevant quotation to illiquid assets, requiring customised pricing processes. The function can 
be provided either by the management company itself or by the depositary.
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Amendment 755
Syed Kamall

Proposal for a directive
Article 16 – paragraph 3

Text proposed by the Commission Amendment

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per unit or share of the AIF shall be 
laid down in the law of the country where 
the AIF is domiciled or in the AIF rules 
or instruments of incorporation.

deleted

Or. en

Justification

We do not agree that the UCITS model (in Article 16(1) of the text proposed by the 
Commission) is appropriate for Non-UCITS funds in the alternative investment sector, 
particularly hedge funds which differ in many ways from UCITS funds.  This would place 
responsibility for the valuation of the AIF’s assets formally with the AIFM and introduce a 
conflict of interest, potentially detrimental to investors, given that an AIFM’s fees are 
calculated by reference to the value of the assets of the AIF which it manages.  This would be 
a retrograde step. Requiring a valuation frequency of at least once a year (as required under 
Article 16(1) in the text proposed by the Commission) is arbitrary and an example of a one 
size fits all approach which will not work for all types of fund and asset class (particularly 
private equity and special situations). It should be recognised that the valuation frequency 
should be appropriate to the type of fund, asset class and the frequency of share or unit 
dealing. We would note that IOSCO’s Principles for the Valuation of Hedge Fund Portfolios 
(http://www.iosco.org/library/pubdocs/pdf/IOSCOPD253.pdf) (the “IOSCO Principles”) 
recommend an approach to valuations that focuses on a more flexible and substantive 
approach to the independence of the valuation function.  

Amendment 756
Sławomir Witold Nitras, Danuta Jazłowiecka

Proposal for a directive
Article 16 – paragraph 3

Text proposed by the Commission Amendment

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per unit or share of the AIF shall be 

deleted



AM\805037EN.doc 37/173 PE439.132v01-00

EN

laid down in the law of the country where 
the AIF is domiciled or in the AIF rules 
or instruments of incorporation.

Or. en

Justification

Consequence of changes in paragraph 1. Independent valuator does not add any value in 
Private Equity Funds, which have no redemption rights. Managers are not rewarded on the 
basis of the fair value of unrealized investments. Investors and managers have to wait until 
the fund realizes value (at which point the value is certain).. Private Equity Assets require 
detailed management and audit level knowledge in order to produce a valuation. Extra cost 
without benefit to investors.

Amendment 757
Catherine Stihler

Proposal for a directive
Article 16 – paragraph 3

Text proposed by the Commission Amendment

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per unit or share of the AIF shall be 
laid down in the law of the country where 
the AIF is domiciled or in the AIF rules or 
instruments of incorporation.

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per share or unit of the AIF shall be 
as set out in the relevant financial 
reporting standards as adopted by the EU 
or, where such financial reporting 
standards do not automatically apply, it 
shall be laid down in the law of the 
Member State where the AIF is established 
or in the AIF rules or instruments of 
incorporation that such standards must be 
applied.

Or. en

Justification

To ensure that the appropriate valuation principles accepted in financial reporting standards 
across the EU will be applied to all AIFs at any one time, without the need to wait until the 
appropriate national law or AIF constitution can be amended, and reflect any change to 
generally accepted principles when it comes into operation.
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Amendment 758
Sari Essayah

Proposal for a directive
Article 16 – paragraph 3

Text proposed by the Commission Amendment

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per unit or share of the AIF shall be 
laid down in the law of the country where 
the AIF is domiciled or in the AIF rules or 
instruments of incorporation.

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per unit or share of the AIF shall be 
laid down in the law of the Member State 
where the AIF is domiciled or in the 
existing applicable valuation standards of 
the home Member State of the AIFM, 
including arrangements established by 
bodies appointed by public authorities or 
recognized by national law, or in the AIF 
rules or instruments of incorporation.

Or. en

Amendment 759
Carl Haglund

Proposal for a directive
Article 16 – paragraph 3

Text proposed by the Commission Amendment

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per unit or share of the AIF shall be 
laid down in the law of the country where 
the AIF is domiciled or in the AIF rules or 
instruments of incorporation.

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per unit or share of the AIF shall be 
laid down in the law of the Member State  
where the AIF is domiciled or in the 
existing applicable valuation standards of 
the home Member State of the AIFM, 
including arrangements established by 
bodies appointed by public authorities or 
recognized by national law,or in the AIF 
rules or instruments of incorporation.

Or. en
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Justification

It is necessary to provide Member States the appropriate means to recognize existing 
valuation standards as concerns different AIF. This approach emphasizing flexibility needs to 
be further strengthened in the Directive to take into account the special features of hedge 
funds, private equity funds, real estate funds, commodity funds and infrastructure funds. 

Amendment 760
Udo Bullmann, Robert Goebbels

Proposal for a directive
Article 16 – paragraph 3

Text proposed by the Commission Amendment

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per unit or share of the AIF shall be 
laid down in the law of the country where 
the AIF is domiciled or in the AIF rules or 
instruments of incorporation.

3. The standards and rules applicable to 
the valuation of assets and the calculation 
of the net asset value per unit or share of 
the AIF shall be based on generally 
accepted valuation principles and shall 
comply with standards and rules laid 
down in the law of the Member State 
where the AIF is domiciled and in the AIF 
rules or instruments of incorporation.

Or. en

Amendment 761
Werner Langen

Proposal for a directive
Article 16 – paragraph 3

Text proposed by the Commission Amendment

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per unit or share of the AIF shall be 
laid down in the law of the country where 
the AIF is domiciled or in the AIF rules or 
instruments of incorporation.

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per share or unit of the AIF shall be 
laid down in the law of the Member State 
where the AIF is established and/or in the 
AIF rules or instruments of incorporation.

Or. en
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Justification

It should be made clear that valuation by the AIFM itself is also possible.

Amendment 762
Astrid Lulling

Proposal for a directive
Article 16 – paragraph 3

Text proposed by the Commission Amendment

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per unit or share of the AIF shall be 
laid down in the law of the country where 
the AIF is domiciled or in the AIF rules or 
instruments of incorporation.

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per share or unit of the AIF shall be 
laid down in the law of the Member State 
where the AIF is established and/or in the 
AIF rules or instruments of incorporation.

Or. en

Justification

See Article 16 of the revised Presidency compromise proposal dated 15 December 2009. 

Amendment 763
Burkhard Balz

Proposal for a directive
Article 16 – paragraph 3

Text proposed by the Commission Amendment

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per unit or share of the AIF shall be 
laid down in the law of the country where 
the AIF is domiciled or in the AIF rules or 
instruments of incorporation.

3. The rules applicable to the valuation of 
assets and the calculation of the net asset 
value per share or unit of the AIF shall be 
laid down in the law of the Member State 
where the AIF is established and/or in the 
AIF rules or instruments of incorporation.

Or. en
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Justification

It should be made clear that valuation by the AIFM itself is also possible.

Amendment 764
Ramon Tremosa i Balcells

Proposal for a directive
Article 16 – paragraph 3 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

However, in the case of internally 
managed AIF whose shares are admitted 
to trading on a regulated market in the 
European Union, the rules applicable to 
the valuation of assets, the preparation of 
accounts and, in general, any other 
transparency requirements will be those 
applicable to companies whose securities 
are admitted to trading on a regulated 
market

Or. en

Justification

Article 16.3 of the Commission’s proposal, by declaring that the rules on valuation of assets 
of AIF “shall be laid down in the law of the country where the AIF is domiciled”, overlooks 
that those internally managed AIF which are listed and traded on a regulated market in the 
European Union are subject, in keeping with Regulation (EC) 1606/2002, to International 
Accounting and Financial Reporting Standards. They are also subject to the Transparency 
Directive 2004/109/EC and all its implementing measures.

Amendment 765
Antolín Sánchez Presedo

Proposal for a directive
Article 16 – paragraph 3 a (new)

Text proposed by the Commission Amendment

3a. The valuation of assets may be carried 
out in other transparent, competent and 
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proportionate  way if there is an 
agreement to that effect between the 
participants of the AIF and the AIF fulfils 
all the following criteria:
(a) The assets of the fund do not exceed a 
threshold of EUR 100 million;
(b) The portfolio of the AIFM consists of 
AIF whose assets under management do 
not exceed in total a threshold of EUR 1 
billion; 
(c) The portfolio of the AIFM consists of 
AIF that are not leveraged;
(d) The portfolio of the AIFM consists of 
AIF that have no redemption rights 
exercisable during a period of 5 years 
following the date of constitution of each 
AIF;
(d) The AIFM makes sustainable 
investments through venture or growth 
capital in SMEs or environmental or 
technological innovation projects.

Or. en

Justification

Moving towards a greener and knowledge based economy will require private investment. 
Excessive administrative burdens may desincentivate or jeopardise this investment. 

Amendment 766
Pascal Canfin

Proposal for a directive
Article 16 – paragraph 3 a (new)

Text proposed by the Commission Amendment

3a. Independent valuation is not 
compulsory for close-ended AIF.

Or. en
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Justification

Valuation is not an issue for close-ended AIF as the value is calculated at the time of the 
liquidation of the fund

Amendment 767
Pascal Canfin

Proposal for a directive
Article 16 – paragraph 3 b (new)

Text proposed by the Commission Amendment

3b. The AIFM remains liable that the 
value of the shares and units of the AIF 
are accurately established.

Or. en

Justification

Investors have a contract with the AIFM that must remain liable for the quality of the 
valuation.

Amendment 768
Syed Kamall

Proposal for a directive
Article 16 – paragraph 4

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures further specifying 
the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.

deleted

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).
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Or. en

Justification

We do not agree that the UCITS model (in Article 16(1) of the text proposed by the 
Commission) is appropriate for Non-UCITS funds in the alternative investment sector, 
particularly hedge funds which differ in many ways from UCITS funds.  This would place 
responsibility for the valuation of the AIF’s assets formally with the AIFM and introduce a 
conflict of interest, potentially detrimental to investors, given that an AIFM’s fees are 
calculated by reference to the value of the assets of the AIF which it manages.  This would be 
a retrograde step. Requiring a valuation frequency of at least once a year (as required under 
Article 16(1) in the text proposed by the Commission) is arbitrary and an example of a one 
size fits all approach which will not work for all types of fund and asset class (particularly 
private equity and special situations). It should be recognised that the valuation frequency 
should be appropriate to the type of fund, asset class and the frequency of share or unit 
dealing. We would note that IOSCO’s Principles for the Valuation of Hedge Fund Portfolios 
(http://www.iosco.org/library/pubdocs/pdf/IOSCOPD253.pdf) (the “IOSCO Principles”) 
recommend an approach to valuations that focuses on a more flexible and substantive 
approach to the independence of the valuation function.  

Amendment 769
Marta Andreasen

Proposal for a directive
Article 16 – paragraph 4

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures further specifying 
the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.

deleted

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Or. en

Justification

Valuations are already carried out by independent experts where necessary when 
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circumstances dictate. Not all assets require independent valuation, but requiring one 
hundred percent independent valuation will increase costs to funds and reduce returns for 
investors.

Amendment 770
Sławomir Witold Nitras, Danuta Jazłowiecka

Proposal for a directive
Article 16 – paragraph 4

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures further specifying 
the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.

deleted

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Or. en

Justification

Consequence of changes in paragraph 1. Independent valuator does not add any value in 
Private Equity Funds, which have no redemption rights. Managers are not rewarded on the 
basis of the fair value of unrealized investments. Investors and managers have to wait until 
the fund realizes value (at which point the value is certain).. Private Equity Assets require 
detailed management and audit level knowledge in order to produce a valuation. Extra cost 
without benefit to investors.

Amendment 771
Othmar Karas

Proposal for a directive
Article 16 – paragraph 4 

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures further specifying 

deleted
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the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.
Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Or. en

Justification

“Valuation” concerns the value of assets held by the fund as well as the value of the fund. The 
regulatory framework for fund valuation has to account for the specifics of these different 
levels of valuation. The requirements for the valuation of assets vary largely according to the 
very nature of the assets in question ranging from very liquid assets priced on the basis of the 
relevant quotation to illiquid assets, requiring customised pricing processes. The function can 
be provided either by the management company itself or by the depositary.

Amendment 772
Catherine Stihler

Proposal for a directive
Article 16 – paragraph 4

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures further specifying 
the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.

4. The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying the criteria 
concerning the procedures for the proper 
net asset valuation of the assets and 
shares or units of AIF. Such acts shall 
also specify the appropriate frequency of 
valuation to be carried out by open-ended 
funds given the underlying assets held by 
the fund and its issuance and redemption 
policy. The Commission shall also adopt 
delegated acts in accordance with Articles 
49a, 49b and 49c further specifying the 
criteria where there is a need for external 
verification.

Those measures, designed to amend non-
essential elements of this Directive by 
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supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).

Or. en

Amendment 773
Corien Wortmann-Kool

Proposal for a directive
Article 16 – paragraph 4 – subparagraph 1

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures further specifying 
the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.

4. The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying the criteria 
concerning the procedures for the proper 
valuation of the assets and shares or units 
of AIF and the appropriate level of 
functional independence of the valuation 
function. Such acts shall also specify the 
appropriate frequency of valuation to be 
carried out by open-ended funds given the 
underlying assets held by the fund and its 
issuance and redemption policy. The 
Commission shall also adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying the criteria 
where there is a need for external 
verification as referred to in paragraph 2.

Or. en

Amendment 774
Werner Langen

Proposal for a directive
Article 16 – paragraph 4 – subparagraph 1

Text proposed by the Commission Amendment

4. The Commission shall adopt delegated 
acts implementing measures further 

4. The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
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specifying the criteria under which a 
valuator can be considered independent in 
the meaning of paragraph 1.

and 49c further specifying the criteria 
concerning the procedures for the proper 
valuation of the assets and shares or units 
of AIF and the appropriate level of 
functional independence of the valuation 
function. Such acts shall also specify the 
appropriate frequency of valuation to be 
carried out by open-ended funds given the 
underlying assets held by the fund and its 
issuance and redemption policy. The 
Commission shall also adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying the criteria 
where there is a need for external 
verification as referred to in paragraph 
2a.

Or. en

Justification

It should be made clear that valuation by the AIFM itself is also possible.

Amendment 775
Astrid Lulling

Proposal for a directive
Article 16 – paragraph 4 – subparagraph 1

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures further specifying 
the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.

4. The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying the criteria 
concerning the procedures for the proper 
valuation of the assets and shares or units 
of AIF and the appropriate level of 
functional independence of the valuation 
function. Such acts shall also specify the 
appropriate frequency of valuation to be 
carried out by open-ended funds given the 
underlying assets held by the fund and its 
issuance and redemption policy. The 
Commission shall also adopt delegated 
acts in accordance with Articles 49a, 49b 
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and 49c further specifying the criteria 
where there is a need for external 
verification as referred to in paragraph 
2a.

Or. en

Justification

See Article 16 of the revised Presidency compromise proposal dated 15 December 2009. 

Amendment 776
Burkhard Balz

Proposal for a directive
Article 16 – paragraph 4 – subparagraph 1

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures further specifying 
the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.

4. The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying the criteria 
concerning the procedures for the proper 
valuation of the assets and shares or units 
of AIF and the appropriate level of 
functional independence of the valuation 
function. Such acts shall also specify the 
appropriate frequency of valuation to be 
carried out by open-ended funds given the 
underlying assets held by the fund and its 
issuance and redemption policy. The 
Commission shall also adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying the criteria 
where there is a need for external 
verification as referred to in paragraph 
2a.

Or. en

Justification

It should be made clear that valuation by the AIFM itself is also possible.
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Amendment 777
Wolf Klinz

Proposal for a directive
Article 16 – paragraph 4 – subparagraph 1

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures further specifying 
the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.

4. The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying the criteria 
under which the valuation process can be 
considered independent and what 
organisational requirements have to be 
met in order to prevent any conflict of 
interest.

Or. en

Amendment 778
Udo Bullmann, Robert Goebbels

Proposal for a directive
Article 16 – paragraph 4 – subparagraph 1

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures further specifying 
the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.

4. The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying the criteria 
under which a valuator can be considered 
independent within the meaning of 
paragraph 1 and the generally accepted 
valuation principles to be applied 
pursuant to paragraph 3. 

Or. en

Justification

Investor protection requires that valuation is made on the basis of principles which are at 
least comparable. Without setting detailed rules, the Commission should lay down the rules 
which should form the common basis of all valuation practices.
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Amendment 779
Bernd Lange

Proposal for a directive
Article 16 – paragraph 4 – subparagraph 1

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures further specifying 
the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.

4. The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying the criteria 
under which a valuator can be considered 
independent and receive a valuation 
certificate within the meaning of paragraph 
1.

Or. en

Justification

 Implementation of sound and transparent valuation require EU-wide procedures and 
consistent quality of independent valuation. The newly established European Securities and 
Markets Authority (ESMA) is deemed the appropriate institution to carry out certification of 
valuators, establish valuation guidelines and monitor their implementation.

Amendment 780
Jürgen Klute

Proposal for a directive
Article 16 – paragraph 4 – subparagraph 1

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures further specifying 
the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.

4. The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying the criteria 
under which a valuator can be considered 
independent and receive a valuation 
certificate within the meaning of paragraph 
1. 

Or. en



PE439.132v01-00 52/173 AM\805037EN.doc

EN

Justification

Implementation of sound and transparent valuation require EU-wide procedures and 
consistent quality of independent valuation. The newly established European Securities and 
Markets Authority (ESMA) is deemed the appropriate institution to carry out certification of 
valuators, establish valuation guidelines and monitor their implementation.

Amendment 781
Pascal Canfin

Proposal for a directive
Article 16 – paragraph 4 – subparagraph 1

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures further specifying 
the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.

4. The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying the criteria 
under which a valuator can be considered 
independent within the meaning of 
paragraph 1. The Commission shall also 
adopt delegated acts in accordance with 
Articles 49a, 49b and 49c further 
specifying which supervised entities are 
allowed to act as valuator.

Or. en

Justification

Valuator must be submitted to authorisation and supervision.

Amendment 782
José Manuel García-Margallo y Marfil, Íñigo Méndez de Vigo, Pablo Zalba Bidegain

Proposal for a directive
Article 16 – paragraph 4 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

However, in the case of internally 
managed AIF whose shares are admitted 
to trading on a regulated market in the 
European Union, the rules applicable to 
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the valuation of assets, the preparation of 
accounts and, in general, any other 
transparency requirements will be those 
applicable to companies whose securities 
are admitted to trading on a regulated 
market.

Or. en

Justification

Article 16.3 of the Commission’s proposal, by declaring that the rules on valuation of assets 
of AIF “shall be laid down in the law of the country where the AIF is domiciled”, overlooks 
that those internally managed AIF which are listed and traded on a regulated market in the 
European Union are subject, in keeping with Regulation (EC) 1606/2002, to International 
Accounting and Financial Reporting Standards. They are also subject to the Transparency 
Directive 2004/109/EC and all its implementing measures. Private Equity Funds have no 
redemption rights and performance is rewarded by a share in profits which are actually 
realised in excess of a stipulated minimum or “hurdle” rate of return for investors. Moreover, 
it is normally the case that even standard management fees are calculated by reference to 
commitments made to the Private Equity Fund and not to fluctuating values. Private Equity 
Funds already have arrangements where there is an audit at both the portfolio company level 
and the AIF level. Their assets are of a nature which require detailed management and audit 
level knowledge in order to produce a valuation. Employing an external valuer would be very 
unlikely to add value to the exercise but would be a considerable extra expense to be borne by 
investors.

Amendment 783
Sharon Bowles

Proposal for a directive
Article 16 – paragraph 4

Text proposed by the Commission Amendment

4. The Commission shall adopt 
implementing measures further specifying 
the criteria under which a valuator can be 
considered independent in the meaning of 
paragraph 1.

4. The Commission may adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c, further specifying the criteria 
under which a valuator can be considered 
functionally independent within the 
meaning of paragraph 1.

Those measures, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the regulatory procedure 
with scrutiny referred to in Article 49(3).
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Or. en

Justification

This is appropriate wording under the new 'comitology' procedures if this article is retained.

Amendment 784
Sirpa Pietikäinen

Proposal for a directive
Article 16 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. Paragraphs 1 to 4 shall not apply to 
AIFM managing solely AIF which:
(a) are not leveraged;
(b) have no redemption rights exercisable 
during a period of 5 years following the 
date of constitution of each AIF; and
(c) according to their investment strategy 
and objectives, make investments and 
divestments solely on a non-frequent 
basis. 
An AIFM which fulfils the conditions 
of this paragraph shall ensure that for 
each AIF that it manages appropriate and 
consistent procedures are established so 
that the proper valuation of the assets of 
the AIF can be performed and the value 
of the shares or units of the AIF can be 
calculated and, where appropriate, 
published. 
These valuation procedures, which shall 
be carried out on an annual basis, shall 
be established in accordance with industry 
guidelines and/or otherwise agreed with 
investors as per contractual agreements.

Or. en
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Justification

Private Equity Funds already have arrangements where there is an audit at both the portfolio 
company level and the AIF level.

Amendment 785
Olle Schmidt

Proposal for a directive
Article 16 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. This Article shall not apply to 
industrial holding companies having their 
shares traded on a EU regulated market 
insofar as they hold shares in their 
subsidiaries or associated companies for 
the purpose of carrying out an industrial 
business strategy and which are not 
established for the main purpose of 
generating returns for its investors by 
means of divestment within a planned 
timeframe.

Or. en

Justification

The shares of listed industrial holding companies are publicly traded and thus constantly 
valued by the market. Consequently there is no need of an external valuer, and the proposed 
requirements regarding valuation are irrelevant. Further, listed industrial holding companies 
are already covered by existing EU law regarding valuation in the regulation on accounting 
and financial reporting. Compliance with this provision for listed AIFMs and investment 
companies would be costly, with no value added for investors or for the stability of financial 
markets.
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Amendment 786
José Manuel García-Margallo y Marfil, Íñigo Méndez de Vigo, Pablo Zalba Bidegain

Proposal for a directive
Article 16 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. This Article shall not apply in respect 
of AIF which are private equity funds.

Or. en

Justification

Article 16.3 of the Commission’s proposal, by declaring that the rules on valuation of assets 
of AIF “shall be laid down in the law of the country where the AIF is domiciled”, overlooks 
that those internally managed AIF which are listed and traded on a regulated market in the 
European Union are subject, in keeping with Regulation (EC) 1606/2002, to International 
Accounting and Financial Reporting Standards. They are also subject to the Transparency 
Directive 2004/109/EC and all its implementing measures. Private Equity Funds have no 
redemption rights and performance is rewarded by a share in profits which are actually 
realised in excess of a stipulated minimum or “hurdle” rate of return for investors. Moreover, 
it is normally the case that even standard management fees are calculated by reference to 
commitments made to the Private Equity Fund and not to fluctuating values. Private Equity 
Funds already have arrangements where there is an audit at both the portfolio company level 
and the AIF level. Their assets are of a nature which require detailed management and audit 
level knowledge in order to produce a valuation. Employing an external valuer would be very 
unlikely to add value to the exercise but would be a considerable extra expense to be borne by 
investors.

Amendment 787
Syed Kamall

Proposal for a directive
Article 16 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. This Article shall not apply in respect 
of AIF which are private equity funds.

Or. en
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Justification

Private Equity Funds have no redemption rights and performance is rewarded by a share in 
profits which are actually realised in excess of a stipulated minimum or “hurdle” rate of 
return for investors. Moreover, it is normally the case that even standard management fees 
are calculated by reference to commitments made to the Private Equity Fund and not to 
fluctuating values. Private Equity Funds already have arrangements where there is an audit 
at both the portfolio company level and the AIF level. Their assets are of a nature which 
require detailed management and audit level knowledge in order to produce a valuation. 
Employing an external valuator would be very unlikely to add value to the exercise but would 
be a considerable extra expense to be borne by investors.

Amendment 788
Wolf Klinz

Proposal for a directive
Article 17 – title

Text proposed by the Commission Amendment

Article 17 Article 17

Depositary Depositary tasks

Or. en

Justification

Instead of forcing the concept of a depositary on different existing fund structures, the 
functions/tasks of a depositary should be clearly defined and may be assigned to a depositary 
or another institution that ensures the independent execution in the best interest of the 
investors. 

Amendment 789
Corien Wortmann-Kool

Proposal for a directive
Article 17 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. For each AIF it manages, the AIFM 
shall ensure that a depositary is appointed 
to fulfil, where relevant, the following 

1. For each AIF it manages (other than for 
AIF which are closed-ended and which 
have an investment policy of investing 
mainly in financial instruments or other 
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tasks: assets held for long-term investment and 
not for trading purposes) the AIFM shall 
ensure that a depositary is appointed to 
fulfil, where relevant, the following tasks:

Or. en

Justification

Private equity funds of funds (and also private equity funds) are closed-ended and make long 
term investments and do not typically trade in investments.  Most such funds make a relatively 
small number of illiquid investments over their life. The illiquid and long term nature of 
private equity investments means that there is no need for specialist depositary services. The 
contingent liabilities to which they are subject make the investments of private equity funds of 
funds unsuitable for holding by a depositary.

Amendment 790
Wolf Klinz

Proposal for a directive
Article 17 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. For each AIF it manages, the AIFM 
shall ensure that a depositary is appointed 
to fulfil, where relevant, the following 
tasks:

1. For each AIF it manages, the AIFM 
shall ensure that, where relevant, the 
depositary tasks are performed 
independently and solely in the interest of 
AIF investors. The depositary tasks are 
the following:

Or. en

Justification

Instead of forcing the concept of a depositary on different existing fund structures, the 
functions/tasks of a depositary should be clearly defined and may be assigned to a depositary 
or another institution that ensures the independent execution in the best interest of the 
investors. 
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Amendment 791
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. For each AIF it manages, the AIFM 
shall ensure that a depositary is appointed 
to fulfil, where relevant, the following 
tasks:

1. For each AIF it manages, the AIFM 
shall ensure that a single depositary is 
appointed to fulfil, where relevant, the 
following depositary functions:

Or. en

Justification

The following changes to paragraph 1 are intended to present a logical framework 
addressing assets of the AIF: (a) cash assets of the AIF; (b) AIF financial instruments 
delivered to the custodian and certain AIF entitlements; and (c) other AIF assets.

Amendment 792
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. For each AIF it manages, the AIFM 
shall ensure that a depositary is appointed 
to fulfil, where relevant, the following 
tasks:

1. For each AIF it manages, the AIFM 
shall ensure that a single depositary is 
appointed to fulfill, where relevant, the 
following functions:

Or. en
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Amendment 793
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. For each AIF it manages, the AIFM 
shall ensure that a depositary is appointed 
to fulfil, where relevant, the following 
tasks:

1. For each AIF it manages, the AIFM 
shall ensure that a single depositary is 
appointed to fulfil, where relevant, the 
following functions:

Or. en

Justification

This requirement is essential to ensure that all assets of the AIF will be entrusted to one 
depositary that will have an exhaustive overview of the AIF's assets and will therefore be in a 
proper position to perform its supervisory duties. This condition does not prevent the 
depositary from using third parties to delegate some of its tasks. 

Amendment 794
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. For each AIF it manages, the AIFM 
shall ensure that a depositary is appointed 
to fulfil, where relevant, the following 
tasks:

1. For each AIF it manages, the AIFM 
shall ensure that a single depositary is 
appointed to fulfill, where relevant, the 
following functions:

Or. en
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Amendment 795
Derk Jan Eppink

Proposal for a directive
Article 17 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. For each AIF it manages, the AIFM 
shall ensure that a depositary is appointed 
to fulfil, where relevant, the following 
tasks:

1. For each AIF it manages, the AIFM 
shall ensure that one or more depositaries 
are appointed to fulfil, where relevant, the 
following tasks:

Or. en

Justification

Managers should be allowed to diversify among service providers (administrators, valuators, 
and depositaries/custodians) that have an EU-registered office but may be headquartered 
outside of the EU.

Amendment 796
Syed Kamall

Proposal for a directive
Article 17 – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. For each AIF it manages, the AIFM 
shall ensure that a depositary is appointed 
to fulfil, where relevant, the following 
tasks:

1. For each AIF it manages, the AIFM 
shall ensure that a depositary is appointed 
to fulfil, where relevant, the following  
functions:

Or. en

Justification

The following changes to paragraph 1 are intended to present a logical framework 
addressing assets of the AIF: (a) cash assets of the AIF ; (b) AIF financial instruments 
delivered to the custodian and certain AIF entitlements; and (c) other AIF assets.
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Amendment 797
Catherine Stihler

Proposal for a directive
Article 17 – paragraph 1 – point a

Text proposed by the Commission Amendment

(a) receive all payments made by investors 
when subscribing units or shares of an 
AIF managed by the AIFM and book 
them on behalf of the AIFM in a 
segregated account; 

deleted

Or. en

Justification

The additional tasks inserted by Amendments 68 to 72 (Article 17 paragraph 1) of the Draft 
Report are matters which are the responsibility of the Board of Directors of a company 
formed under European company law. Where the AIF is the AIFM, and subject to the 
European law, there should be no concerns about allowing the AIFM to perform these parts 
of a depositary's duties.

Amendment 798
Syed Kamall

Proposal for a directive
Article 17 – paragraph 1 – point a

Text proposed by the Commission Amendment

(a) receive all payments made by investors 
when subscribing units or shares of an 
AIF managed by the AIFM and book 
them on behalf of the AIFM in a 
segregated account; 

(a) verify that AIF cash placed on deposit 
is held with one or more Approved 
Bank(s) , including the depositary if it is 
an Approved Bank;

Or. en

Justification

To ensure coherence in paragraph 1 (per above), sub (a) should solely address cash that is an 
asset of the AIF but not cash which is not an asset of the AIF.  Cash booked outside the AIF in 
connection with subscriptions and redemptions is sufficiently addressed in points (a) and (c) 
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of paragraph 1a below. It is recommended that the placing of fund cash as deposits should be 
subjected to a regime that is similar to that required for Client Money under MiFID. Scope is 
allowed for more detailed requirements (if necessary) at Level 2.

Amendment 799
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 1 – point a

Text proposed by the Commission Amendment

(a) receive all payments made by investors 
when subscribing units or shares of an 
AIF managed by the AIFM and book 
them on behalf of the AIFM in a 
segregated account; 

(a) verify that AIF cash placed on deposit 
is held with one or more approved credit 
institution(s), including the depositary if it 
is an approved credit institution;

Or. en

Justification

To ensure coherence in paragraph 1 (per above), sub (a) should solely address cash that is an 
asset of the AIF but not cash which is not an asset of the AIF. It is recommended that the 
placing of fund cash as deposits should be subjected to a regime that is similar to that 
required for Client Money under MiFID.  Scope is allowed for more detailed requirements (if 
necessary) at Level 2.

Amendment 800
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 1 – point a

Text proposed by the Commission Amendment

(a) receive all payments made by investors 
when subscribing units or shares of an 
AIF managed by the AIFM and book 
them on behalf of the AIFM in a 
segregated account; 

(a) holds in deposit cash accounts opened 
in the books of the depositary; 

Or. en
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Justification

The depositary must verify, among other things, that cash movements are booked in a cash 
account and that orders are carried out in accordance with rules to be complied with.

Amendment 801
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 – point a

Text proposed by the Commission Amendment

(a) receive all payments made by investors 
when subscribing units or shares of an 
AIF managed by the AIFM and book 
them on behalf of the AIFM in a 
segregated account; 

(a) holds in deposit cash accounts opened 
in the books of the depositary; 

Or. en

Justification

The role of the depositary regarding subscription and redemption orders is described in 
paragraph (ca). The depositary verifies that orders are carried out in accordance with rules 
to be complied with, including verifying that cash movements relating to these orders 
correctly booked in a cash account. 

Amendment 802
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 1 – point a

Text proposed by the Commission Amendment

(a) receive all payments made by investors 
when subscribing units or shares of an 
AIF managed by the AIFM and book 

(a) holds in deposit cash accounts opened 
in the books of the depositary;
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them on behalf of the AIFM in a 
segregated account; 

Or. en

Amendment 803
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 – point b

Text proposed by the Commission Amendment

(b) safe-keep any financial instruments 
which belong to the AIF;

(b) safe-keep any financial instruments 
which belong to the AIF, namely:
(i) holding in custody all financial 
instruments that can be credited into 
securities accounts. For this purpose, the 
depositary appointed by the AIFM shall 
ensure the segregation of assets through 
the opening of separate accounts in its 
books in the name of the AIF. 
Notwithstanding this principle, Member 
States may allow segregation in so-called 
‘omnibus accounts’, provided that each 
fund’s assets can be clearly identified as 
belonging to a given AIF at any moment;
(ii) maintain the records to verify the 
ownership of financial instruments that 
cannot be held in custody based on the 
information provided by the AIFM, 
including external evidence of the 
existence of the transaction;

Or. en

Justification

The ownership concept is very complex and cannot be dealt with in the context of this 
directive. The Commission is currently working on this issue in the context of the planned 
legislation on Legal Certainty of Securities Holdings. This is why the depositaries´ functions 
relating to safe-keeping of funds' assets should be defined separately for each class of assets 
eligible for being held in a AIF portfolio even if this might be difficult. This is also the 
outcome of the Commission's Consultation on the UCITS Depositary.
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Amendment 804
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 1 – point b

Text proposed by the Commission Amendment

(b) safe-keep any financial instruments 
which belong to the AIF;

(b) safe-keep any financial instruments 
which belong to the AIF, namely:
(i) holding in custody all financial 
instruments that can be credited into 
securities accounts. For this purpose, the 
depositary appointed by the AIFM shall 
ensure the segregation of assets through 
the opening of separate accounts in its 
books in the name of AIF. 
Notwithstanding this principle, Member 
States may allow segregation in so-called 
‘omnibus accounts’, provided that each 
fund’s assets can be clearly identified as 
belonging to a given AIF at any moment;
(ii) maintain the records to verify the 
ownership of financial instruments that 
cannot be held in custody based on the 
information provided by the AIFM, 
including external evidence of the 
existence of the transaction;

Or. en

Justification

The depositaries' safe-keeping of funds' assets should be defined separately for each class of 
assets. This is in line with the Commission's Consultation on the UCITS Depositary. The 
concept of ownership cannot be dealt with in this directive, due to its' complexity and the fact 
that the Commission also has an ongoing process in the same matter. 
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Amendment 805
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 1 – point b

Text proposed by the Commission Amendment

(b) safe-keep any financial instruments 
which belong to the AIF;

(b) safe-keep any financial instruments 
which belong to the AIF, namely:
(i) holding in custody all financial 
instruments that can be credited into 
securities accounts. For this purpose, the 
depositary appointed by the AIFM shall 
ensure the segregation of assets through 
the opening of separate accounts in its 
books in the name of each AIF;
(ii) maintaining the records to verify the 
ownership of financial instruments that 
cannot be held in custody based on the 
information provided by the AIFM, 
including external evidence of the 
existence of the transaction;

Or. en

Amendment 806
Jean-Paul Gauzès

Proposal for a directive
Article 17 – paragraph 1 – point b

Text proposed by the Commission Amendment

(b) safe-keep any financial instruments 
which belong to the AIF;

(b) safe-keep any financial instruments 
which belong to the AIF, namely:
(i) hold in custody all financial 
instruments that can be held in a Central 
Securities Depository and in the books of 
the depositary. For this purpose, the 
depositary shall ensure the segregation of 
the AIF’s assets from its own assets and 
those of any sub-custodian, and shall 
open separate accounts in the name of 
each AIF;
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(ii) keep an inventory for the financial 
instruments that cannot be held in 
custody;

Or. en

Justification

 

Amendment 807
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 1 – point b

Text proposed by the Commission Amendment

(b) safe-keep any financial instruments 
which belong to the AIF;

(b) safe-keep any financial instruments 
which belong to the AIF, namely:
(i) hold in custody all financial 
instruments that are physically delivered 
to the depositary; and
(ii) maintain all entitlements in financial 
instruments credited to the AIF through 
an established system of registration or 
indirect holding.
All such financial instruments are to be 
segregated from the assets of the 
depositary or any third party appointed in 
accordance with paragraph 4 and clearly 
identified on the books of the depositary 
or third party as belonging to the AIF;

Or. en

Justification

Changes made to conform with applicable legal systems in which “safe-keeping” obligations 
of a custodian apply to financial instruments that are physically held and entitlements in 
financial instruments, such as “book-entry securities” held directly or indirectly via central 
securities depositories (CSD).
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Amendment 808
Syed Kamall

Proposal for a directive
Article 17 – paragraph 1 – point b

Text proposed by the Commission Amendment

(b) safe-keep any financial instruments 
which belong to the AIF;

(b) safe-keep any financial instruments 
which belong to the AIF, namely:
(i) hold in custody all financial 
instruments that are physically delivered 
to it; and
(ii) maintain all entitlements in financial 
instruments credited to it through an 
established system of registration or 
indirect holding.
All such financial instruments are to be 
segregated from the assets of the 
depositary or any custodian and clearly 
identified on the books of the depositary 
as belonging to the AIF;

Or. en

Justification

Changes made to conform with applicable legal systems in which “safe-keeping” obligations 
of a custodian apply to financial instruments that are physically held and entitlements in 
financial instruments, such as “book-entry securities” held for example via central securities 
depositories (CSD) or on the books of registrars of issuers. This is to be further addressed in 
Level 2.
Segregation requirements should be covered in Level 2.
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Amendment 809
Syed Kamall

Proposal for a directive
Article 17 – paragraph 1 – point b a (new)

Text proposed by the Commission Amendment

(ba) ensure that the financial instruments 
referred to in point (b) may not be re-used 
without prior consent from the AIFM, 
and such consent has not been 
withdrawn;

Or. en

Justification

Covers both physical and book-entry assets.

Amendment 810
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 1 – point b a (new)

Text proposed by the Commission Amendment

(ba) ensure that the financial instruments 
referred to in point (b) may not be re-used 
without prior consent from the AIFM, 
and such consent has not been 
withdrawn;

Or. en

Justification

Covers both physical and book-entry assets.
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Amendment 811
Syed Kamall

Proposal for a directive
Article 17 – paragraph 1 – point c

Text proposed by the Commission Amendment

(c) verify whether the AIF or the AIFM 
on behalf of the AIF has obtained the 
ownership of all other assets the AIF 
invests in.

(c) maintain records evidencing 
ownership of assets of the AIF other than 
those referred to in points (a) and (b).

Or. en

Justification

Change made in recognition of the absence of the depositary from the chain of ownership of 
such assets.  The depositary will maintain records which provide useful evidence, but cannot 
be expected to confirm the validity of title.  The nature of the evidence to be obtained should 
be specified in Level 2.

Amendment 812
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 1 – point c

Text proposed by the Commission Amendment

(c) verify whether the AIF or the AIFM 
on behalf of the AIF has obtained the 
ownership of all other assets the AIF 
invests in.

(c) maintain the record to evidence the 
ownership of other assets by the AIF based 
on information provided by the AIFM or 
otherwise.

Or. en
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Amendment 813
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 – point c

Text proposed by the Commission Amendment

(c) verify whether the AIF or the AIFM 
on behalf of the AIF has obtained the 
ownership of all other assets the AIF 
invests in.

(c) maintain the record to evidence the 
ownership of other assets by the AIF based 
on information provided by the AIFM or 
otherwise.

Or. en

Justification

Safe-keeping applies to financial instruments only. In a view to cover all assets of the funds, it 
is necessary to define the depositary's duties for other assets which are not financial 
instruments or cash. In this respect the definition proposed in the new amendment insists on 
the need to receive external appropriate information to carry out this duty.

Amendment 814
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 1 – point c

Text proposed by the Commission Amendment

(c) verify whether the AIF or the AIFM 
on behalf of the AIF has obtained the 
ownership of all other assets the AIF 
invests in.

(c) maintain the record to evidence the 
ownership of other assets by the AIF based 
on information provided by the AIFM or 
otherwise.

Or. en

Justification

The depositaries' duties must be defined also for those assets which are not cash or financial 
instruments. To be able to perform this duty, external information is required.
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Amendment 815
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 1 – point c

Text proposed by the Commission Amendment

(c) verify whether the AIF or the AIFM 
on behalf of the AIF has obtained the 
ownership of all other assets the AIF 
invests in.

(c) verify the maintenance of records 
demonstrating the nature and means of 
ownership and location of assets of the 
AIF other than those referred to in points 
(a) and (b).

Or. en

Justification

Change made in recognition of the absence of the depositary from the chain of ownership of 
such assets. The depositary will maintain records which provide useful evidence, but cannot 
be expected to confirm the validity of title, nor can the depositary be expected to itself 
maintain records evidencing ownership where reliance must be placed on third-parties to 
whom delegation is not expected or possible.  The nature of verification of the evidence to be 
obtained and records to be maintained should be specified in Level 2.

Amendment 816
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 a – introductory part (new)

Text proposed by the Commission Amendment

1a. In addition to the functions referred to 
in paragraph 1 (a) and (b), the depositary 
shall where relevant verify on an ex post 
basis that:

Or. en

Justification

Safe-keeping applies to financial instruments only. In a view to cover all assets of the funds, it 
is necessary to define the depositary's duties for other assets which are not financial 
instruments or cash. In this respect the definition proposed in the new amendment insists on 
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the need to receive external appropriate information to carry out this duty.

Amendment 817
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 1 a  – introductory part (new)

Text proposed by the Commission Amendment

1a. In addition to the functions referred to 
in paragraph 1 (a) and (b), the depositary 
shall where relevant verify on an ex post 
basis that:

Or. en

Justification

The depositaries' duties must be defined also for those assets which are not cash or financial 
instruments. To be able to perform this duty, external information is required.

Amendment 818
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 1 a  – introductory part (new)

Text proposed by the Commission Amendment

1a. In addition to the functions referred to 
in paragraph 1 points (a) and (b), the 
depositary shall verify ex post that:

Or. en
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Amendment 819
Syed Kamall

Proposal for a directive
Article 17 – paragraph 1 a  – introductory part (new)

Text proposed by the Commission Amendment

1a. In addition to the tasks referred to in 
paragraph 1, the depositary shall verify 
that:

Or. en

Justification

Amended to reflect depositary's supervisory duties (of monitoring and record-keeping).  
Although the depositary has responsibility for oversight of compliance with these functions, 
the performance of such functions (for example valuation) are not an obligation of the 
depositary.  The steps to be taken for verification purposes should be specified in Level 2.  
Due consideration should be given to the way the industry supports alternative investment 
funds today, and whether the application of all of these responsibilities, as a default position, 
is appropriate in that light.

Amendment 820
Syed Kamall

Proposal for a directive
Article 17 – paragraph 1 a  – point a (new)

Text proposed by the Commission Amendment

(a) the sale, issue, re-purchase, 
redemption and cancellation of shares or 
units of the AIF are carried out in 
accordance with the applicable national 
law and the AIF rules or instruments of 
incorporation;

Or. en

Justification

Change to (d) in recognition of depositary's investment compliance oversight responsibilities 
which are imposed by national law, etc.
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Since these provisions are copied from the UCITS Directive, it would be appropriate to allow 
Member States to disapply such requirement for non-retail AIFs.

Amendment 821
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 a (new) – point a (new)

Text proposed by the Commission Amendment

(a) the sale, issue, re-purchase, 
redemption and cancellation of shares or 
units effected on behalf of an AIF are 
carried out in accordance with the 
applicable national law and the AIF 
rules;

Or. en

Justification

The controls performed by the depositary should not duplicate those performed by the AIFM. 
Depositary's controls mainly consist in carrying out a number of tests on an ex-post basis to 
validate that the AIFM has implemented internally the appropriate procedures and controls 
for the correct performance of all operations relating to the AIF. The reference to “applicable 
national law” is incompatible with an objective of harmonisation between EU Member States.

Amendment 822
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 1 a  – point a (new)

Text proposed by the Commission Amendment

(a) the sale, issue, re-purchase, 
redemption and cancellation of shares or 
units effected on behalf of an AIF are 
carried out in accordance with the 
applicable national law and the AIF 
rules;

Or. en
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Justification

It is important to separate the tasks of the depositary in relation to those of the AIFM. The 
depositary can on an ex-post basis verify that the AIFM has implemented the correct 
procedures and controls. The reference to “applicable national law” is incompatible with an 
objective of harmonisation between EU Member States.

Amendment 823
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 1 a  – point a (new)

Text proposed by the Commission Amendment

(a) the sale, issue, re-purchase, 
redemption and cancellation of units 
effected on behalf of an AIF are carried 
out in accordance with the applicable 
national law and the AIF rules;

Or. en

Amendment 824
Syed Kamall

Proposal for a directive
Article 17 – paragraph 1 a  – point b (new)

Text proposed by the Commission Amendment

(b) the value of the shares or units of the 
AIF is calculated in accordance with the 
applicable national law and the AIF rules 
or instruments of incorporation;

Or. en

Justification

Change to (d) in recognition of depositary's investment compliance oversight responsibilities 
which are imposed by national law, etc.
Since these provisions are copied from the UCITS Directive, it would be appropriate to allow 
Member States to disapply such requirement for non-retail AIFs.
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Amendment 825
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 a  – point b (new)

Text proposed by the Commission Amendment

(b) the value of units is calculated in 
accordance with the applicable national 
law and the AIF rules;

Or. en

Justification

The controls performed by the depositary should not duplicate those performed by the AIFM. 
Depositary´s controls mainly consist in carrying out a number of tests on an ex-post basis to 
validate that the AIFM has implemented internally the appropriate procedures and controls 
for the correct performance of all operations relating to the AIF. The reference to “applicable 
national law” is incompatible with an objective of harmonisation between EU Member States.

Amendment 826
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 1 a  – point b (new)

Text proposed by the Commission Amendment

(b) the value of units is calculated in 
accordance with the applicable national 
law and the AIF rules;

Or. en

Justification

It is important to separate the tasks of the depositary in relation to those of the AIFM. The 
depositary can on an ex-post basis verify that the AIFM has implemented the correct 
procedures and controls. The reference to “applicable national law” is incompatible with an 
objective of harmonisation between EU Member States.
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Amendment 827
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 1 a  – point b (new)

Text proposed by the Commission Amendment

(b) the value of units is calculated in 
accordance with the applicable national 
law and the AIF rules;

Or. en

Amendment 828
Syed Kamall

Proposal for a directive
Article 17 – paragraph 1 a – point c (new)

Text proposed by the Commission Amendment

(c) AIFM instructions have not been in 
conflict with the applicable national law 
or the AIF rules or instruments of 
incorporation;

Or. en

Justification

Change to (d) in recognition of depositary's investment compliance oversight responsibilities 
which are imposed by national law, etc.
Since these provisions are copied from the UCITS Directive, it would be appropriate to allow 
Member States to disapply such requirement for non-retail AIFs.
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Amendment 829
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 a – point c (new)

Text proposed by the Commission Amendment

(c) the instructions of the AIFM are 
carried out, unless they conflict with the 
applicable national law or the AIF rules;

Or. en

Justification

The controls performed by the depositary should not duplicate those performed by the AIFM. 
Depositary's controls mainly consist in carrying out a number of tests on an ex-post basis to 
validate that the AIFM has implemented internally the appropriate procedures and controls 
for the correct performance of all operations relating to the AIF. The reference to “applicable 
national law” is incompatible with an objective of harmonisation between EU Member States.

Amendment 830
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 1 a – point c (new)

Text proposed by the Commission Amendment

(c) the instructions of the AIFM are 
carried out, unless they conflict with the 
applicable national law or the AIF rules;

Or. en

Justification

It is important to separate the tasks of the depositary in relation to those of the AIFM. The 
depositary can on an ex-post basis verify that the AIFM has implemented the correct 
procedures and controls. The reference to “applicable national law” is incompatible with an 
objective of harmonisation between EU Member States.
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Amendment 831
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 1 a  – point c (new)

Text proposed by the Commission Amendment

(c) the instructions of the AIFM are 
carried out, unless they conflict with the 
applicable national law or the AIF rules;

Or. en

Amendment 832
Syed Kamall

Proposal for a directive
Article 17 – paragraph 1 a  – point d (new)

Text proposed by the Commission Amendment

(d) in transactions involving the AIF’s 
assets any consideration is remitted to it 
within the usual time limits;

Or. en

Justification

Change to (d) in recognition of depositary's investment compliance oversight responsibilities 
which are imposed by national law, etc.
Since these provisions are copied from the UCITS Directive, it would be appropriate to allow 
Member States to disapply such requirement for non-retail AIFs.
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Amendment 833
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 a  – point d (new)

Text proposed by the Commission Amendment

(d) in transactions involving an AIF's 
assets any consideration is remitted to it 
within the usual time limits;

Or. en

Justification

The controls performed by the depositary should not duplicate those performed by the AIFM. 
Depositary's controls mainly consist in carrying out a number of tests on an ex-post basis to 
validate that the AIFM has implemented internally the appropriate procedures and controls 
for the correct performance of all operations relating to the AIF. The reference to “applicable 
national law” is incompatible with an objective of harmonisation between EU Member States.

Amendment 834
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 1 a – point d (new)

Text proposed by the Commission Amendment

(d) in transactions involving an AIF's 
assets any consideration is remitted to it 
within the usual time limits;

Or. en

Justification

It is important to separate the tasks of the depositary in relation to those of the AIFM. The 
depositary can on an ex-post basis verify that the AIFM has implemented the correct 
procedures and controls. The reference to “applicable national law” is incompatible with an 
objective of harmonisation between EU Member States.
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Amendment 835
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 1 a  – point d (new)

Text proposed by the Commission Amendment

(d) in transactions involving an AIF's 
assets any consideration is remitted to it 
within the usual time limits;

Or. en

Amendment 836
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 a  – point e (new)

Text proposed by the Commission Amendment

(e) the AIF's income is applied in 
accordance with the applicable national 
law and the AIF rules.

Or. en

Justification

The controls performed by the depositary should not duplicate those performed by the AIFM. 
Depositary's controls mainly consist in carrying out a number of tests on an ex-post basis to 
validate that the AIFM has implemented internally the appropriate procedures and controls 
for the correct performance of all operations relating to the AIF. The reference to “applicable 
national law” is incompatible with an objective of harmonisation between EU Member States.
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Amendment 837
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 1 a  – point e (new)

Text proposed by the Commission Amendment

(e) the AIF's income is applied in 
accordance with the applicable national 
law and the AIF rules.

Or. en

Justification

It is important to separate the tasks of the depositary in relation to those of the AIFM. The 
depositary can on an ex-post basis verify that the AIFM has implemented the correct 
procedures and controls. The reference to “applicable national law” is incompatible with an 
objective of harmonisation between EU Member States.

Amendment 838
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 1 a  – point e (new)

Text proposed by the Commission Amendment

(e) the AIF's income is applied in 
accordance with the applicable national 
law and the AIF rules.

Or. en
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Amendment 839
Syed Kamall

Proposal for a directive
Article 17 – paragraph 1 a  – subparagraph 1 a (new)

Text proposed by the Commission Amendment

By way of derogation, the competent 
authorities of the home Member State of 
the AIF may provide that any of points (a) 
to (d) do not apply where the AIF is solely 
marketed to professional and/or 
sophisticated investors.

Or. en

Justification

Change to (d) in recognition of depositary's investment compliance oversight responsibilities 
which are imposed by national law, etc.
Since these provisions are copied from the UCITS Directive, it would be appropriate to allow 
Member States to disapply such requirement for non-retail AIFs.

Amendment 840
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 b (new)

Text proposed by the Commission Amendment

1b. Member States shall require AIFMs, 
on receiving any AIF funds, promptly to 
place those funds into one or more 
accounts opened with any of the 
following:
(a) a central bank;
(b) a credit institution authorised in 
accordance with Directive 2006/48/EC;
(c) a bank authorised in a third country;
(d) a qualifying money market fund.
The first subparagraph shall not apply to 
a credit institution authorised under 
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Directive 2006/48/EC in relation to 
deposits within the meaning of that 
Directive held by that institution.

Or. en

Justification

AIFM should be required to accept the primary responsibility and to follow the same 
requirements as MiFID firms and have set these out in the revised text, changing references 
to clients and investment firms to references to AIF and AIFM.

Amendment 841
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 c (new)

Text proposed by the Commission Amendment

1c. For the purposes of point (d) of 
paragraph 1b and of Article 17 paragraph 
1e  a “qualifying money market fund” 
means a collective investment 
undertaking authorised under Directive 
2009/65/EC, or which is subject to 
supervision and, if applicable, authorised 
by an authority under the national law of 
a Member State, and which satisfies the 
following conditions:
(a) its primary investment objective must 
be to maintain the net asset value of the 
undertaking either constant at par (net of 
earnings), or at the value of the investors 
initial capital plus earnings;
(b) it must, with a view to achieving that 
primary investment objective, invest 
exclusively in high quality money market 
instruments with a maturity or residual 
maturity of no more than 397 days, or 
regular yield adjustments consistent with 
such a maturity, and with a weighted 
average maturity of 60 days. It may also 
achieve this objective by investing on an 
ancillary basis in deposits with credit 
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institutions;
(c) it must provide liquidity through same 
day or next day settlement.
For the purposes of point (b) of the first 
subparagraph, a money market 
instrument shall be considered to be of 
high quality if it has been awarded the 
highest available credit rating by each 
competent rating agency which has rated 
that instrument. An instrument that is not 
rated by any competent rating agency 
shall not be considered to be of high 
quality.
For the purposes of the second 
subparagraph, a rating agency shall be 
considered to be competent if it issues 
credit ratings in respect of money market 
funds regularly and on a professional 
basis and is an eligible ECAI within the 
meaning of Article 81(1) of Directive 
2006/48/EC.

Or. en

Justification

AIFM should be required to accept the primary responsibility and to follow the same 
requirements as MiFID firms and have set these out in the revised text, changing references 
to clients and investment firms to references to AIF and AIFM.

Amendment 842
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 d (new)

Text proposed by the Commission Amendment

1d. Member States shall require that, 
where AIFMs do not deposit client funds 
with a central bank, they exercise all due 
skill, care and diligence in the selection, 
appointment and periodic review of the 
credit institution, bank or money market 
fund where the funds are placed and the 
arrangements for the holding of those 
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funds.
Member States shall ensure, in particular, 
that AIFMs take into account the 
expertise and market reputation of such 
institutions or money market funds with a 
view to ensuring the protection of AIF's 
rights, as well as any legal or regulatory 
requirements or market practices related 
to the holding of client funds that could 
adversely affect AIF's rights. Member 
States shall ensure that the placement of 
the funds of an AIF in a qualifying 
money market fund shall only be 
permitted if provided for in the investment 
policy and strategy disclosed to investors 
in the AIF.

Or. en

Justification

AIFM should be required to accept the primary responsibility and to follow the same 
requirements as MiFID firms and have set these out in the revised text, changing references 
to clients and investment firms to references to AIF and AIFM.

Amendment 843
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 e (new)

Text proposed by the Commission Amendment

1e. Member States shall require that, for 
the purposes of safeguarding AIF's rights 
in relation to financial instruments and 
funds belonging to them, AIFM's comply 
with the following requirements:
(a) keep such records and accounts as are 
necessary to enable them at any time and 
without delay to distinguish assets held 
for one client from assets held for any 
other client, and from their own assets;
(b) maintain their records and accounts in 
a way that ensures their accuracy, and in 
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particular their correspondence to the 
financial instruments and funds held for 
AIFs;
(c) conduct, on a regular basis, 
reconciliations between their internal 
accounts and records and those of any 
third parties by whom those assets are 
held;
(d) take the necessary steps to ensure that 
any client financial instruments deposited 
with a third party in accordance with 
Article 17b are identifiable separately 
from the financial instruments belonging 
to the AIFM and from financial 
instruments belonging to that third party, 
by means of differently titled accounts on 
the books of the third party or other 
equivalent measures that achieve the 
same level of protection;
(e) take the necessary steps to ensure that 
client funds deposited in accordance with 
Article 17 in a central bank, a credit 
institution or a bank authorised in a third 
country or a qualifying money market 
fund are held in an account or accounts 
identified separately from any accounts 
used to hold funds belonging to the 
investment firm;
(f) introduce adequate organisational 
arrangements to minimise
the risk of the loss or diminution of client 
assets, or of rights in connection with 
those assets, as a result of misuse of the 
assets, fraud, poor administration, 
inadequate recordkeeping or negligence.

Or. en

Justification

The essential requirement is set out in MiFID, namely that the custody arrangements should 
be adequate to safeguard clients' ownership rights especially in the case of the manager's 
insolvency. This usually means there must be an effective segregation of the managers and the 
client's assets, which can be achieved in different ways in different jurisdictions. The MiFID 
Implementing Directive set out in considerable detail how this should be done and similar 
provisions could sensibly be applied to AIFM.
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Amendment 844
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 f (new)

Text proposed by the Commission Amendment

1f. If, for reasons of the applicable law, 
including in particular the law relating to 
property or insolvency, the arrangements 
made by AIFMs in compliance with 
paragraph 1e to safeguard AIF's rights 
are not sufficient to satisfy the 
requirements that:
(a) AIFM shall when holding financial 
instruments belonging to an AIF make 
adequate arrangements so as to safeguard 
the AIF’s ownership rights especially in 
the event of the AIFM’s insolvency and to 
prevent the use of an AIF’s instruments 
on own account, except where the rules or 
instruments of incorporation or formation 
permit such use; and
(b) AIFM shall when holding funds 
belonging to an AIF make adequate 
arrangements to safeguard the AIF’s 
rights and, except in the case of credit 
institutions, prevent the use of client 
funds for its own account,
 Member States shall prescribe the 
measures that AIFMs must take in order 
to comply with those obligations.

Or. en

Justification

The essential requirement is set out in MiFID, namely that the custody arrangements should 
be adequate to safeguard clients' ownership rights especially in the case of the manager's 
insolvency. This usually means there must be an effective segregation of the managers and the 
client's assets, which can be achieved in different ways in different jurisdictions. The MiFID 
Implementing Directive set out in considerable detail how this should be done and similar 
provisions could sensibly be applied to AIFM.
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Amendment 845
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 1 g (new)

Text proposed by the Commission Amendment

1g. If the applicable law of the 
jurisdiction in which the client funds or 
financial instruments are held prevents 
AIFMs from complying with points (d) or 
(e) of paragraph 1e, Member States shall 
prescribe requirements which have an 
equivalent effect in terms of safeguarding 
AIF's rights.

Or. en

Justification

The essential requirement is set out in MiFID, namely that the custody arrangements should 
be adequate to safeguard clients' ownership rights especially in the case of the manager's 
insolvency. This usually means there must be an effective segregation of the managers and the 
client's assets, which can be achieved in different ways in different jurisdictions. The MiFID 
Implementing Directive set out in considerable detail how this should be done and similar 
provisions could sensibly be applied to AIFM.

Amendment 846
Sirpa Pietikäinen

Proposal for a directive
Article 17 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. An AIFM shall not, provided that the 
conditions as stated below are met, be 
required to appoint a depositary in respect 
of an AIF which has no redemption rights 
exercisable during a period of five years 
from the date of constitution of the AIF 
and which according to its investment 
strategy and objectives, makes investments 
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and divestments on a non-frequent basis.
The conditions referred to above are that:
(a) the AIFM complies with the provisions 
of Articles 16 to 18 of Commission 
Directive 2006/73/EC implementing 
Directive 2004/39/EC of the European 
Parliament and of the Council as regards 
organisational requirements and 
operating conditions for investmente 
firms and defined terms for the purposes 
of that Directive 1 for the purposes of 
safeguarding the rights of AIF they 
manage and, where applicable, investors 
to financial instruments and funds 
belonging to them, provided that all 
financial instruments that can be kept by 
book-entry or otherwise and which are 
subject to trading on a regulated market 
as defined in Article 4(1)(14) of 
Directive 2004/39/EC or on other 
regulated markets within the Union or a 
third country or on a multilateral trading 
facility are safekept by an entity which 
qualifies to be a depositary under this 
Directive; and
(b) the independent auditors of the AIF 
report to the competent authorities of the 
home Member State on an annual basis 
as to whether:
(i) payments made by investors on 
subscription of shares or units have been 
correctly booked;
(ii) the AIFM has maintained systems 
adequate to enable to comply with the 
provisions referred to in Article 10 
throughout the period since the last report 
and that the AIFM was in compliance 
with those provisions at the date of the 
report;
(iii) the AIFM is able to demonstrate that 
the financial instruments which are 
reported to investors as held by or for the 
AIF are so held.
1 OJ L 241, 2.9.2006, p. 26.
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Or. en

Justification

The assets of Private Equity Funds, even when they are financial instruments, are often 
inappropriate to be held by an EU credit institution as depositary. Their illiquid and long 
term nature means that there is no need for specialist depositary services provided that the 
assets are appropriately segregated. Moreover before making an investment the PE manager 
engages legal counsel to proceed with thorough due diligence to make sure that the fund 
obtains ownership of its interests in the portfolio company in a frequently heavily negotiated 
transaction. An additional exercise by a depositary would substantially increase the costs, 
and delay investment transactions for no investor benefit.

Most Private Equity Funds make no more than 10-15 investments in the whole 5 year 
investment period and they are relatively simple long term investments which are easily 
checked in the annual audit.

Amendment 847
José Manuel García-Margallo y Marfil, Íñigo Méndez de Vigo, Pablo Zalba Bidegain

Proposal for a directive
Article 17 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. An AIFM shall not, provided that the 
conditions as stated below are met, be 
required to appoint a depositary in respect 
of an AIF which has no redemption rights 
exercisable during a period of five years 
from the date of constitution of the AIF 
and which according to its investment 
strategy and objectives, makes investments 
and divestments on a non-frequent basis.
The conditions referred to above are that:
(a) the AIFM complies with the provisions 
of Articles 16 to 18 of Commission 
Directive 2006/73/EC implementing 
Directive 2004/39/EC of the European 
Parliament and of the Council as regards 
organisational requirements and 
operating conditions for investmente 
firms and defined terms for the purposes 
of that Directive 1 for the purposes of 
safeguarding the rights of AIF they 
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manage and, where applicable, investors 
to financial instruments and funds 
belonging to them; and
(b) the independent auditors of the AIF 
report their to the competent authorities 
of the home Member State on an annual 
basis as to whether:
(i) payments made by investors  on 
subscription of shares or units have been 
correctly booked;
(ii) the AIFM has maintained systems 
adequate to enable to comply with the 
provisions referred to in Article 10 
throughout the period since the last report 
and that the AIFM was in compliance 
with those provisions at the date of the 
report;
(iii) the AIFM is able to demonstrate that 
the financial instruments which are 
reported to investors as held by or for the 
AIF are so held.
1 OJ L 241, 2.9.2006, p. 26.

Or. en

Justification

The assets of PE Funds, even when financial instruments, are often inappropriate to be held 
by an EU credit institution as depositary. Their illiquid and long term nature means that there 
is no need for specialist depositary services provided that the assets are appropriately 
segregated. A depositary would substantially increase the costs, and delay investment 
transactions for no investor benefit. Most PE Funds make no more than 10-15 investments in 
the whole 5 year investment period and they are relatively simple long term investments 
which are easily checked in the annual audit.
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Amendment 848
Sari Essayah

Proposal for a directive
Article 17 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. An AIFM shall not, provided that the 
conditions as stated below are met, be 
required to appoint a depositary in respect 
of an AIF which has no redemption rights 
exercisable during a period of five years 
from the date of constitution of the AIF 
and which according to its investment 
strategy and objectives, makes investments 
and divestments on a non-frequent basis.
The conditions referred to above are that:
(a) the AIFM complies with the provisions 
of Articles 16 to 18 of Commission 
Directive 2006/73/EC implementing 
Directive 2004/39/EC of the European 
Parliament and of the Council as regards 
organisational requirements and 
operating conditions for investmente 
firms and defined terms for the purposes 
of that Directive 1 for the purposes of 
safeguarding the rights of AIF they 
manage and, where applicable, investors 
to financial instruments and funds 
belonging to them provided that all 
financial instruments that can be kept by 
book-entry or otherwise and which are 
subject to trading on a regulated market 
as defined in Article 4(1)(14) of Directive 
2004/39/EC or on other regulated markets 
within the Union or a third country or on 
a multilateral trading facility are safekept 
by an entity which qualifies to be a 
depositary under this Directive; and 
(b) the independent auditors of the AIF 
report to the competent authorities of the 
home Member State on an annual basis 
as to whether : 
(i) payments made by investors on 
subscription of shares or units have been 
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correctly booked; 
(ii) the AIFM has maintained systems 
adequate to enable to comply with the 
provisions referred to in Article 10 
throughout the period since the last report 
and that the AIFM was in compliance 
with those provisions at the date of the 
report; 
(iii) the AIFM is able to demonstrate that 
the financial instruments which are 
reported to investors as held by or for the 
AIF are so held.
1 OJ L 241, 2.9.2006, p. 26.

Or. en

Amendment 849
Catherine Stihler

Proposal for a directive
Article 17 – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. Where a closed-ended AIF is 
authorised as the AIFM, and the AIF is a 
company established in a Member State, 
the AIFM need not appoint a depositary 
to carry out the tasks referred to in 
paragraph 1 points (ca),(cb), (cd) and 
(ce);

Or. en

Justification

The additional tasks inserted by Amendments 68 to 72 (Article 17 paragraph 1 points 
(ca),(cb), (cd) and (ce)) of the Draft Report are matters which are the responsibility of the 
Board of Directors of a company formed under European company law. Where the AIF is the 
AIFM, and subject to the European law, there should be no concerns about allowing the 
AIFM to perform these parts of a depositary's duties.
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Amendment 850
Wolf Klinz

Proposal for a directive
Article 17 – paragraph 2 – subparagraph 1

Text proposed by the Commission Amendment

2. An AIFM shall not act as depositary. deleted

Or. en

Justification

Instead of forcing the concept of a depositary on different existing fund structures, the 
functions/tasks of a depositary should be clearly defined and may be assigned to a depositary 
or another institution that ensures the independent execution in the best interest of the 
investors.

Amendment 851
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 2 – subparagraph 1

Text proposed by the Commission Amendment

2. An AIFM shall not act as depositary. 2. An AIFM shall not act as depositary of 
an AIF of which it is the AIFM.

Or. en

Justification

If an AIFM is eligible to serve as a depositary to an AIF of which it is not manager, there is 
not reason to forbid this. The prohibitions should only function to avoid conflicts.
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Amendment 852
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 2 – subparagraph 1

Text proposed by the Commission Amendment

2. An AIFM shall not act as depositary. 2. An AIFM shall not act as depositary of 
an AIF of which it is the AIFM.

Or. en

Justification

The limitation should only operate to prevent conflicts: there is no reason to prohibit an 
AIFM from serving as a depositary for an AIF for which it is not a manager (in the sense of 
the Directive) if it is otherwise eligible to serve as a depositary.
It is important to clarify the depositary’s duties are to all the AIF investors collectively and 
not to “the AIF or the investors” as this might suggest conflicting loyalties.  This is especially 
critical in respect of AIFs taking no independent legal form.

Amendment 853
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 2 – subparagraph 1

Text proposed by the Commission Amendment

2. An AIFM shall not act as depositary. 2. An AIFM shall not act as depositary of 
an AIF of which it is the AIFM.

Or. en

Justification

The limitation should only operate to prevent conflicts: there is no reason to prohibit an 
AIFM from serving as a depositary for an AIF for which is is not a manager if it is otherwise 
eligible to serve a depositary.
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Amendment 854
Peter Skinner

Proposal for a directive
Article 17 – paragraph 2 – subparagraph 1

Text proposed by the Commission Amendment

2. An AIFM shall not act as depositary. 2. No company shall act as both AIFM 
and depositary for an AIF.

Or. en

Justification

The Madoff-case has shown the need to strengthen in the EU the independence of depositaries 
of fund managers and vice versa. In order to maintain robust governance structures and 
minimise conflicts of interest it is necessary that the fund manager and the depositary are 
independent of each other. The requirement of independence should be extended to the whole 
value chain including sub-custody and sub-management.

Amendment 855
Wolf Klinz

Proposal for a directive
Article 17 – paragraph 2 – subparagraph 2

Text proposed by the Commission Amendment

The depositary shall act independently 
and solely in the interest of AIF investors.

deleted

Or. en

Justification

Instead of forcing the concept of a depositary on different existing fund structures, the 
functions/tasks of a depositary should be clearly defined and may be assigned to a depositary 
or another institution that ensures the independent execution in the best interest of the 
investors.
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Amendment 856
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 2 – subparagraph 2

Text proposed by the Commission Amendment

The depositary shall act independently 
and solely in the interest of AIF investors.

deleted

Or. en

Justification

If an AIFM is eligible to serve as a depositary to an AIF of which it is not manager, there is 
not reason to forbid this. The prohibitions should only function to avoid conflicts.

Amendment 857
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 2 – subparagraph 2

Text proposed by the Commission Amendment

The depositary shall act independently and 
solely in the interest of AIF investors.

In the context of their respective roles, the 
AIFM and the depositary shall act 
honestly, fairly, professionally, 
independently and in the interest of the 
AIF or the investors of the AIF 
collectively.

Or. en

Justification

The limitation should only operate to prevent conflicts: there is no reason to prohibit an 
AIFM from serving as a depositary for an AIF for which it is not a manager (in the sense of 
the Directive) if it is otherwise eligible to serve as a depositary.
It is important to clarify the depositary’s duties are to all the AIF investors collectively and 
not to “the AIF or the investors” as this might suggest conflicting loyalties.  This is especially 
critical in respect of AIFs taking no independent legal form.
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Amendment 858
Peter Skinner

Proposal for a directive
Article 17 – paragraph 2 – subparagraph 2

Text proposed by the Commission Amendment

The depositary shall act independently and 
solely in the interest of AIF investors.

The depositary shall act independently and 
solely in the interest of AIF investors. The 
AIFM and the depositary shall be 
independent of each other. Independence 
shall be regarded to mean that the AIFM 
and the depositary are not linked by 
common management or control, or by a 
substantial direct or indirect holding. This 
shall not be affected by any delegation 
under paragraph 4.

Or. en

Justification

The Madoff-case has shown the need to strengthen in the EU the independence of depositaries 
of fund managers and vice versa. In order to maintain robust governance structures and 
minimise conflicts of interest it is necessary that the fund manager and the depositary are 
independent of each other. The requirement of independence should be extended to the whole 
value chain including sub-custody and sub-management.

Amendment 859
Burkhard Balz

Proposal for a directive
Article 17 – paragraph 2 – subparagraph 2

Text proposed by the Commission Amendment

The depositary shall act independently and 
solely in the interest of AIF investors.

The depositary shall act independently and 
in the interest of AIF investors.

Or. en
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Justification

A depository needs to be able to manage its own risk to protect the interests of their 
shareholders and clients. The Directive should still allow for a depository’s own risk 
management by taking into account natural conflicts of interest between contracting partners.

Amendment 860
Syed Kamall

Proposal for a directive
Article 17 – paragraph 2 – subparagraph 2 a (new)

Text proposed by the Commission Amendment

In the context of their respective roles, the 
AIFM and the depositary shall act 
honestly, fairly, professionally, 
independently and in the interest of all the 
investors of the AIF collectively.

Or. en

Justification

It is important to clarify the depositary’s duties are to all the AIF investors collectively and 
not to “the AIF or the investors” as this might suggest conflicting loyalties.

Amendment 861
Jean-Paul Gauzès

Proposal for a directive
Article 17 – paragraph 2 – subparagraph 2 a (new)

Text proposed by the Commission Amendment

The appointment of the depositary by the 
AIFM is materialised by a contract.

Or. en
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Amendment 862
Wolf Klinz

Proposal for a directive
Article 17 – paragraph 3 – subparagraph -1 (new)

Text proposed by the Commission Amendment

The tasks mentioned in paragraph 1 may 
be fulfilled by a depositary.

Or. en

Justification

Instead of forcing the concept of a depositary on different existing fund structures, the 
functions/tasks of a depositary should be clearly defined and may be assigned to a depositary 
or another institution that ensures the independent execution in the best interest of the 
investors.

Amendment 863
Olle Schmidt, Carl Haglund

Proposal for a directive
Article 17 – paragraph 3

Text proposed by the Commission Amendment

3. The depositary shall be a credit 
institution having its registered office in 
the Community and be authorised in 
accordance with Directive 2006/48/EC of 
the European Parliament and Council of 
14 June 2006 relating to the taking up 
and pursuit of the business of credit 
institutions (recast).

3. The depositary shall be either:

(a) a credit institution having its registered 
office in the Community and authorised in 
accordance with Directive 2006/48/EC;

Or. en
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Justification

It is not appropriate to limit entities eligible to be depositaries to EU credit institutions. Given 
the wide range of different AIFs covered by the Directive, such institutions are not always the 
most competent to perform depositary functions in relation to specific assets managed in the 
various types of AIF. Moreover, such a limitation could lead to an unacceptable risk 
concentration in credit institutions, create undue costs and severely limit the possibilities to 
invest in assets in third countries.

Amendment 864
Corien Wortmann-Kool

Proposal for a directive
Article 17 – paragraph 3

Text proposed by the Commission Amendment

3. The depositary shall be a credit 
institution having its registered office in 
the Community and be authorised in 
accordance with Directive 2006/48/EC of 
the European Parliament and Council of 
14 June 2006 relating to the taking up 
and pursuit of the business of credit 
institutions (recast).

3. The depositary shall be either:

(a) a credit institution having its registered 
office in the Community and authorised in 
accordance with Directive 2006/48/EC;

Or. en

Justification

Stipulating that a depositary can only be an EU credit institution would lead to severe 
concentration risks. In order to safeguard competition, other types of financial institutions 
should be able to perform depositary functions. Eligible entities should not be limited to 
credit institutions or investment firms. Other institutions should be allowed to specialize in 
providing depositary services, as this can foster competition and lead to a higher quality of 
service. These institutions should be subject to adequate supervision.
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Amendment 865
Sharon Bowles

Proposal for a directive
Article 17 – paragraph 3

Text proposed by the Commission Amendment

3. The depositary shall be a credit 
institution having its registered office in 
the Community and be authorised in 
accordance with Directive 2006/48/EC of 
the European Parliament and Council of 
14 June 2006 relating to the taking up and 
pursuit of the business of credit institutions 
(recast).

3. The depositary shall be either:

(a) a credit institution having its registered 
office in the Community and authorised in 
accordance with Directive 2006/48/EC;

Or. en

Justification

It is appropriate to allow MIFID registered firms to be authorised as a depositary and for 
closed-ended funds use entities such as accountants and lawyers to perform depositary 
functions.

Amendment 866
Syed Kamall

Proposal for a directive
Article 17 – paragraph 3

Text proposed by the Commission Amendment

3. The depositary shall be a credit 
institution having its registered office in 
the Community and be authorised in 
accordance with Directive 2006/48/EC of 
the European Parliament and Council of 
14 June 2006 relating to the taking up and 
pursuit of the business of credit institutions 
(recast).

3. The depositary shall be either:
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(a) a credit institution having its registered 
office in the Community and authorised in 
accordance with Directive 2006/48/EC;

Or. en

Amendment 867
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 3

Text proposed by the Commission Amendment

3. The depositary shall be a credit 
institution having its registered office in 
the Community and be authorised in 
accordance with Directive 2006/48/EC of 
the European Parliament and Council of 
14 June 2006 relating to the taking up and 
pursuit of the business of credit institutions 
(recast).

3. The depositary shall be either:

(a) a credit institution having its registered 
office in the Community and authorised in 
accordance with Directive 2006/48/EC;

Or. en

Justification

If you limit the entities which can play the role of depositary, the number of depositaries will 
be reduced and it will result in greater risk concentration and heightened systemic risk.

Amendment 868
Sławomir Witold Nitras, Danuta Jazłowiecka, Danuta Maria Hübner

Proposal for a directive
Article 17 – paragraph 3

Text proposed by the Commission Amendment

3. The depositary shall be a credit 
institution having its registered office in 

3. The depositary shall be:
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the Community and be authorised in 
accordance with Directive 2006/48/EC of 
the European Parliament and Council of 
14 June 2006 relating to the taking up and 
pursuit of the business of credit institutions 
(recast).

(a) a credit institution having its registered 
office in the Community and authorised in 
accordance with Directive 2006/48/EC;

Or. en

Justification

The aim of this amendment is to broaden the catalogue of entities that are allowed to be a 
depositary. Limiting that catalogue only to credit institutions, as proposed by the 
Commission, seems to be unresonable especcally in the light of the catalogue of depositaries 
incorporated in UCITS Directive.

Amendment 869
Gay Mitchell

Proposal for a directive
Article 17 – paragraph 3

Text proposed by the Commission Amendment

3. The depositary shall be a credit 
institution having its registered office in 
the Community and be authorised in 
accordance with Directive 2006/48/EC of 
the European Parliament and Council of 
14 June 2006 relating to the taking up and 
pursuit of the business of credit institutions 
(recast).

3. The depositary shall be:

(a) a credit institution having its registered 
office in the Community and authorised in 
accordance with Directive 2006/48/EC;

Or. en

Justification

This amendment broadly reflects the effect of Mr. Gauzès' Report and the Swedish Presidency 
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Compromise Proposal. 
This third category of eligible depositary should be included; the reference to the home 
Member State of the AIF being an important point. This is because the AIFM Directive 
proposes that the AIFM may manage AIF in another Member State and the home Member 
State of the AIF will approve the depositary for that AIF.

Amendment 870
Sari Essayah

Proposal for a directive
Article 17 – paragraph 3

Text proposed by the Commission Amendment

3. The depositary shall be a credit 
institution having its registered office in 
the Community and be authorised in 
accordance with Directive 2006/48/EC of 
the European Parliament and Council of 
14 June 2006 relating to the taking up and 
pursuit of the business of credit institutions 
(recast).

3. The depositary shall be:

(a) a credit institution having its registered 
office in the Community and authorised in 
accordance with Directive 2006/48/EC;

Or. en

Amendment 871
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 3

Text proposed by the Commission Amendment

3. The depositary shall be a credit 
institution having its registered office in 
the Community and be authorised in 
accordance with Directive 2006/48/EC of 
the European Parliament and Council of 
14 June 2006 relating to the taking up and 
pursuit of the business of credit institutions 
(recast).

3. The depositary shall be either:
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(a) a credit institution having its registered 
office in the Community and authorised in 
accordance with Directive 2006/48/EC;

Or. en

Amendment 872
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 3 – point a a (new)

Text proposed by the Commission Amendment

(aa) an investment firm authorised in 
accordance with Directive 2004/39/EC to 
also provide the ancillary service of safe-
keeping and administration of financial 
instruments for the account of clients in 
accordance with Section B(1) of Annex I 
to that Directive, having its registered 
office in the Union;

Or. en

Justification

If you limit the entities which can play the role of depositary, the number of depositaries will 
be reduced and it will result in greater risk concentration and heightened systemic risk.

Amendment 873
Sławomir Witold Nitras, Danuta Jazłowiecka, Danuta Maria Hübner

Proposal for a directive
Article 17 – paragraph 3 – point a a (new)

Text proposed by the Commission Amendment

(aa) an investment firm authorised in 
accordance with Directive 2004/39/EC to 
also provide the ancillary service of safe-
keeping and administration of financial 
instruments for the account of clients in 
accordance with Section B(1) of Annex I 
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to that Directive, having its registered 
office in the Union;

Or. en

Justification

The aim of this amendment is to broaden the catalogue of entities that are allowed to be a 
depositary. Limiting that catalogue only to credit institutions, as proposed by the 
Commission, seems to be unreasonable especially in the light of the catalogue of depositaries 
incorporated in UCITS Directive.

Amendment 874
Olle Schmidt, Carl Haglund

Proposal for a directive
Article 17 – paragraph 3 – point a a (new)

Text proposed by the Commission Amendment

(aa) an investment firm authorised in 
accordance with Directive 2004/39/EC to 
also provide the ancillary service of safe-
keeping and administration of financial 
instruments for the account of clients in 
accordance with Section B(1) of Annex I 
to that Directive, having its registered 
office in the Union;

Or. en

Justification

It is not appropriate to limit entities eligible to be depositaries to EU credit institutions. Given 
the wide range of different AIFs covered by the Directive, such institutions are not always the 
most competent to perfom depositary funtions in relation to specific assets managed in the 
various types of AIF. Moreover, such a limitation could lead to an unacceptable risk 
concentration in credit institutions, create undue costs and severely limit the possibilities to 
invest in assets in third countries.
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Amendment 875
Corien Wortmann-Kool

Proposal for a directive
Article 17 – paragraph 3 – point a a (new)

Text proposed by the Commission Amendment

(aa) an investment firm authorised in 
accordance with Directive 2004/39/EC to 
also provide the ancillary service of safe-
keeping and administration of financial 
instruments for the account of clients in 
accordance with Section B(1) of Annex I 
to that Directive, having its registered 
office in the Union;

Or. en

Justification

Stipulating that a depositary can only be an EU credit institution would lead to severe 
concentration risks. In order to safeguard competition, other types of financial institutions 
should be able to perform depositary functions. Eligible entities should not be limited to 
credit institutions or investment firms. Other institutions should be allowed to specialize in 
providing depositary services, as this can foster competition and lead to a higher quality of 
service. These institutions should be subject to adequate supervision.

Amendment 876
Syed Kamall

Proposal for a directive
Article 17 – paragraph 3 – point a b (new)

Text proposed by the Commission Amendment

(ab) an investment firm authorised in 
accordance with Directive 2004/39/EC to 
provide ancillary services in accordance 
with Section B(1) of Annex I to that 
Directive, having its registered office in 
the Union;

Or. en
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Amendment 877
Sari Essayah

Proposal for a directive
Article 17 – paragraph 3 – point a c (new)

Text proposed by the Commission Amendment

(ac) an investment firm having its 
registered office in the Union and 
authorised in accordance with Directive 
2004/39/EC;

Or. en

Amendment 878
Sharon Bowles

Proposal for a directive
Article 17 – paragraph 3 – point a d (new)

Text proposed by the Commission Amendment

(ad) an investment firm authorised in 
accordance with Directive 2004/39/CE;

Or. en

Justification

It is appropriate to allow MIFID registered firms to be authorised as a depositary and for 
closed-ended funds use entities such as accountants and lawyers to perform depositary 
functions.

Amendment 879
Gay Mitchell

Proposal for a directive
Article 17 – paragraph 3 – point a d (new)

Text proposed by the Commission Amendment

(ad) an investment firm authorised in 
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accordance with Directive 2004/39/CE;

Or. en

Justification

This amendment broadly reflects the effect of Mr. Gauzès' Report and the Swedish Presidency 
Compromise Proposal. 
This third category of eligible depositary should be included; the reference to the home 
Member State of the AIF being an important point. This is because the AIFM Directive 
proposes that the AIFM may manage AIF in another Member State and the home Member 
State of the AIF will approve the depositary for that AIF.

Amendment 880
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 3 – point a d (new)

Text proposed by the Commission Amendment

(ad) an investment firm authorised in 
accordance with Directive 2004/39/CE;

Or. en

Amendment 881
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 3 – point a e (new)

Text proposed by the Commission Amendment

(ae) a legal person which is authorised by 
the competent authorities of the home 
Member State of the AIFM to act as a 
depositary,which is subject to prudential 
regulation and ongoing supervision and 
which can provide sufficient financial and 
professional guarantees to be able to 
effectively perform the relevant depositary 
functions and meet the commitments 
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inherent to those functions; or

Or. en

Justification

If you limit the entities which can play the role of depositary, the number of depositaries will 
be reduced and it will result in greater risk concentration and heightened systemic risk.

Amendment 882
Olle Schmidt, Carl Haglund

Proposal for a directive
Article 17 – paragraph 3 – point a e (new)

Text proposed by the Commission Amendment

(ae) a legal person which is authorised by 
the competent authorities of the home 
Member State of the AIFM to act as a 
depositary, which is subject to prudential 
regulation and ongoing supervision and 
which can provide sufficient financial and 
professional guarantees to be able to 
effectively perform the relevant depositary 
functions and meet the commitments 
inherent to those functions; or

Or. en

Justification

It is not appropriate to limit entities eligible to be depositaries to EU credit institutions. Given 
the wide range of different AIFs covered by the Directive, such institutions are not always the 
most competent to perfom depositary funtions in relation to specific assets managed in the 
various types of AIF. Moreover, such a limitation could lead to an unacceptable risk 
concentration in credit institutions, create undue costs and severely limit the possibilities to 
invest in assets in third countries.
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Amendment 883
Corien Wortmann-Kool

Proposal for a directive
Article 17 – paragraph 3 – point a e (new)

Text proposed by the Commission Amendment

(ae) a legal person which is authorised by 
the competent authorities of the home 
Member State of the AIFM to act as a 
depositary, which is subject to prudential 
regulation and ongoing supervision and 
which can provide sufficient financial and 
professional guarantees to be able to 
effectively perform the relevant depositary 
functions and meet the commitments 
inherent to those functions.

Or. en

Justification

Stipulating that a depositary can only be an EU credit institution would lead to severe 
concentration risks. In order to safeguard competition, other types of financial institutions 
should be able to perform depositary functions. Eligible entities should not be limited to 
credit institutions or investment firms. Other institutions should be allowed to specialize in 
providing depositary services, as this can foster competition and lead to a higher quality of 
service. These institutions should be subject to adequate supervision.

Amendment 884
Gay Mitchell

Proposal for a directive
Article 17 – paragraph 3 – point a e (new)

Text proposed by the Commission Amendment

(ae) a legal person which is authorised by 
the competent authorities of the home 
Member State of the AIF to act as a 
depositary, which is subject to prudential 
regulation and ongoing supervision and 
which can ptovide sufficient financial an 
professional guarantees to be able to 
effectively perform the relevant depositary 
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functions and meet the commitments 
inherent to those functions.

Or. en

Justification

This amendment broadly reflects the effect of Mr. Gauzès' Report and the Swedish Presidency 
Compromise Proposal. 
This third category of eligible depositary should be included; the reference to the home 
Member State of the AIF being an important point. This is because the AIFM Directive 
proposes that the AIFM may manage AIF in another Member State and the home Member 
State of the AIF will approve the depositary for that AIF.

Amendment 885
Sławomir Witold Nitras, Danuta Jazłowiecka, Danuta Maria Hübner

Proposal for a directive
Article 17 – paragraph 3 – point a f (new)

Text proposed by the Commission Amendment

(af) a legal person which carries out 
depository functions as part of 
professional or business activities in 
respect of which it is subject to prudential 
regulation and ongoing supervision and 
which can provide sufficient financial and 
professional guarantees to be able to 
effectively perform the relevant depository 
functions and meet the commitments 
inherent to those functions.

Or. en

Justification

The aim of this amendment is to broaden the catalogue of entities that are allowed to be a 
depositary. Limiting that catalogue only to credit institutions, as proposed by the 
Commission, seems to be unresonable especcally in the light of the catalogue of depositaries 
incorporated in UCITS Directive.
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Amendment 886
Syed Kamall

Proposal for a directive
Article 17 – paragraph 3 – point a g (new)

Text proposed by the Commission Amendment

(ag) an institution which is subject to 
prudential regulation and ongoing 
supervision and which can provide 
sufficient financial and professional 
guarantees to be able to effectively 
perform the relevant depositary functions 
and meet the commitments inherent to 
those functions;

Or. en

Justification

This permits firms which are appropriately regulated by member states to act as depositaries, 
such as trustee companies which have no reason to seek to engage in investment activities 
requiring status as MiFID investment firms.

Amendment 887
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 3 – point a g (new)

Text proposed by the Commission Amendment

(ag) an institution which is subject to 
prudential regulation and on-going 
supervision and which can provide 
sufficient financial and professional 
guarantees to be able to effectively 
perform the relevant depositary functions 
and meet the commitments inherent to 
those functions.

Or. en
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Amendment 888
Sari Essayah

Proposal for a directive
Article 17 – paragraph 3 – point a h (new)

Text proposed by the Commission Amendment

(ah) an institution subject to specific 
regulation and supervision in its country 
of incorporation in respect of the 
provision of safe-keeping services to 
others.

Or. en

Amendment 889
Sharon Bowles

Proposal for a directive
Article 17 – paragraph 3 – point a i (new)

Text proposed by the Commission Amendment

(ai) in the case of a closed-ended fund, a 
legal person which is subject to prudential 
regulation and ongoing supervision and 
which can provide sufficient financial and 
professional guarantees to be able to 
effectively perform the relevant depository 
functions and meet the commitments 
inherent to those functions.

Or. en

Justification

It is appropriate to allow MIFID registered firms to be authorised as a depositary and for 
closed-ended funds use entities such as accountants and lawyers to perform depositary 
functions.
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Amendment 890
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 3 – point a j (new)

Text proposed by the Commission Amendment

(aj) in addition to the provisions in points 
(a), (b) and (c) of paragraph 1, for AIF 
which have no assets which can be safe-
kept in accordance with point (b)(i) of 
paragraph 1 or which are derivatives, the 
depositary may be an entity which carries 
out depositary functions as part of 
professional or business activities in 
respect of which it is subject to mandatory 
professional registration recognised by 
law or to legal or regulatory provisions or 
rules of professional conduct and which 
can provide sufficient financial and 
professional guarantees to be able to 
effectively perform the relevant depositary 
functions and meet the commitments 
inherent to those functions.

Or. en

Justification

If you limit the entities which can play the role of depositary, the number of depositaries will 
be reduced and it will result in greater risk concentration and heightened systemic risk.

Amendment 891
Olle Schmidt, Carl Haglund

Proposal for a directive
Article 17 – paragraph 3 – point a k (new)

Text proposed by the Commission Amendment

(ak) an entity which carries out depositary 
functions as part of professional or 
business activities in respect of which it is 
subject to mandatory professional 
registration recognised by law or to legal 
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or regulatory provisions or rules of 
professional conduct and which can 
provide sufficient financial and 
professional guarantees to be able to 
effectively perform the relevant depositary 
functions and meet the commitments 
inherent to those functions.

Or. en

Justification

It is not appropriate to limit entities eligible to be depositaries to EU credit institutions. Given 
the wide range of different AIFs covered by the Directive, such institutions are not always the 
most competent to perform depositary functions in relation to specific assets managed in the 
various types of AIF. Moreover, such a limitation could lead to an unacceptable risk 
concentration in credit institutions, create undue costs and severely limit the possibilities to 
invest in assets in third countries.

Amendment 892
Pascal Canfin

Proposal for a directive
Article 17 – paragraph 3

Text proposed by the Commission Amendment

3. The depositary shall be a credit 
institution having its registered office in 
the Community and be authorised in 
accordance with Directive 2006/48/EC of 
the European Parliament and Council of 
14 June 2006 relating to the taking up and 
pursuit of the business of credit institutions 
(recast).

3. For AIFM established in the Union 
wherever the authorised AIF is domiciled, 
the depositary shall be a credit institution 
having its registered office in the Union 
and be authorised in accordance with 
Directive 2006/48/EC.

For AIFM established in a third country, 
the depositary shall be a regulated credit 
institution in that third country.

Or. en
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Amendment 893
Marta Andreasen

Proposal for a directive
Article 17 – paragraph 3

Text proposed by the Commission Amendment

3. The depositary shall be a credit 
institution having its registered office in 
the Community and be authorised in 
accordance with Directive 2006/48/EC of 
the European Parliament and Council of 
14 June 2006 relating to the taking up and 
pursuit of the business of credit institutions 
(recast).

3. The depositary shall be a credit 
institution having its registered office in 
the Union and authorised in accordance 
with Directive 2006/48/EC or registered in 
other jurisdictions with equivalent 
regulation.

Or. en

Justification

Limiting depositories to EU institutions besides being protectionist will limit the number of 
depositories and drive up costs for investors.

Amendment 894
Syed Kamall

Proposal for a directive
Article 17 – paragraph 3 a (new)

Text proposed by the Commission Amendment

3a. In addition to the provisions in points 
(a), (ab) and (ag) of paragraph 3, for AIF 
which have no redemption rights 
exercisable during a period of 5 years 
following the date of constitution of each 
AIF and which, according to their 
investment strategy and objectives, make 
investments and divestments solely on a 
non-frequent basis, the depositary may be 
either:
(a) a legal person which is subject to 
prudential regulation and ongoing 
supervision and which can provide 
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sufficient financial and professional 
guarantees to be able to effectively 
perform the relevant depository functions 
and meet the commitments inherent to 
those functions; or
(b) a legal person which carries out 
depository functions as part of 
professional or business activities in 
respect of which it is subject to mandatory 
professional registration recognised by 
law or to legal or regulatory provisions or 
rules of professional conduct and which 
can provide sufficient financial and 
professional guarantees to be able to 
effectively perform the relevant depository 
functions and meet the commitments 
inherent to those functions.

Or. en

Justification

Change made to clarify this is a new category of eligible depositary and to correspond with 
the addition of (c) above.

Amendment 895
Catherine Stihler

Proposal for a directive
Article 17 – paragraph 3 b (new)

Text proposed by the Commission Amendment

3b. Any appointment of a depositary shall 
be subject to approval from the competent 
authority of the home Member State of 
the AIFM. The competent authority may 
permit the appointment of more than one 
depositary where it is satisfied that this 
will not interfere with the proper 
performance of all the obligations of the 
depositary set out in this Directive.

Or. en
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Justification

Requiring a single depositary is unduly restrictive and concentrates risk. It bundles functions 
in a non-commercial way and would make it difficult for the AIFM to negotiate competitive 
prices for the supply of services, damaging investor returns. Making the appointment subject 
to the approval of the competent authority will ensure proper standards are observed. This 
will help ensure proportionality within the Directive by allowing services to be structured in 
the most cost effective manner, which will be particularly beneficial for smaller AIFs.

Amendment 896
Syed Kamall

Proposal for a directive
Article 17 – paragraph 3 c (new)

Text proposed by the Commission Amendment

3c. For an AIF established in the Union, 
the appointed depositary shall be 
established in the home Member State of 
the AIF. Any appointment of a depositary 
shall be subject to approval from the 
competent authorities of the home 
Member State of the AIF. 
By way of derogation from the first 
subparagraph, the competent authorities 
of the home Member State of the AIF may 
allow institutions fulfilling the 
requirements in paragraph 3 and 
established in another Member State to be 
appointed depositary.

Or. en
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Amendment 897
Peter Skinner

Proposal for a directive
Article 17 – paragraph 3 d (new)

Text proposed by the Commission Amendment

3d. Where an AIF managed by an 
authorised AIFM is domiciled in the 
Union, the depository may have its 
registered office in any Member State.

Or. en

Justification

Any requirment that the depository be registered in the same Member State as the AIF is 
domiciled runs counter to efforts to create a single market in financial services. It also poses 
systemic risks in smaller Member States where only a very limited number of institutions 
qualify as depositories as a proportion of the number of AIFs, resulting in high 
concentrations of AIF accounts per depository.

Amendment 898
Sharon Bowles

Proposal for a directive
Article 17 – paragraph 3 e (new)

Text proposed by the Commission Amendment

3e. Where an AIF managed by an 
authorised AIFM is domiciled in a third 
country, the depositary shall have its 
registered office in the Union unless the 
following conditions are satisfied:
(a) the competent authorities of the home 
Member State of the AIFM and those of 
the third country where the AIF is 
domiciled have signed  cooperation and 
exchange of information agreements;
(b) the legislation of the third country 
where the AIF is domiciled is in line with 
the standards set by international 
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organisations;
(c) the third country where the AIF is 
domiciled is the subject of a decision 
taken pursuant to paragraph 3d stating 
that the standards to prevent money 
laundering and terrorist financing are 
equivalent to those laid down in EU law;
(d) the home Member State of the AIFM 
has signed an agreement with the third 
country where the AIF is domiciled which 
fully complies with the standards laid 
down in Article 26 of the OECD Model 
Tax Convention and ensures an effective 
exchange of information in tax matters.

Or. en

Justification

It should be possible for third country AIF to have third country depositaries providing they 
meet the relevant criteria. 3rd country regimes should be in line with those set by 
international bodies such as IOSCO to ensure sufficient standards. In (c), reference is made 
to an amendment on Article 17 paragraph 3d in the Draft Report.

Amendment 899
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 3 f (new)

Text proposed by the Commission Amendment

3f. Member States shall permit AIFM to 
deposit financial instruments held by 
them on behalf of AIF they manage into 
an account or accounts opened with a 
third party, provided that the firms 
exercise all due skill, care and diligence 
in the selection, appointment and periodic 
review of such third party and of the 
arrangements for the holding and 
safekeeping of those financial 
instruments.
In particular, Member States shall require 
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AIFM to take into account the expertise 
and market reputation of that third party 
as well as any legal requirements or 
market practices related to the holding of 
those financial instruments that could 
adversely affect AIF rights.

Or. en

Justification

AIFM should be required to accept the primary responsibility and to follow the same 
requirements as MiFID firms and have set these out in the revised text, changing references 
to clients and investment firms to references to AIF and AIFM.

Amendment 900
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 3 g (new)

Text proposed by the Commission Amendment

3g. Member States shall ensure that, if the 
safekeeping of financial instruments for 
the account of another person is subject to 
a specific regulation and supervision in a 
jurisdiction where an investment firm 
proposes to deposit client financial 
instruments with a third party, the 
investment firm does not deposit those 
financial instruments in that jurisdiction 
with a third party which is not subject to 
such regulation and supervision.

Or. en

Justification

AIFM should be required to accept the primary responsibility and to follow the same 
requirements as MiFID firms and have set these out in the revised text, changing references 
to clients and investment firms to references to AIF and AIFM.
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Amendment 901
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 3 h (new)

Text proposed by the Commission Amendment

3h. Member States shall ensure that 
AIFM do not deposit financial 
instruments held on behalf of AIF with a 
third party in a third country that does not 
regulate the holding and safekeeping of 
financial instruments for the account of 
another person, unless one of the 
following conditions is met:
(a) the nature of the financial instruments 
or of the investment services connected 
with those instruments requires them to 
be deposited with a third party in that 
third country;
(b) where the financial instruments are 
held on behalf of a professional client, 
that client requests the firm in writing to 
deposit them with a third party in that 
third country.

Or. en

Justification

AIFM should be required to accept the primary responsibility and to follow the same 
requirements as MiFID firms and have set these out in the revised text, changing references 
to clients and investment firms to references to AIF and AIFM.

Amendment 902
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 3 i (new)

Text proposed by the Commission Amendment

3i. The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
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and 49c specifying the conditions that 
institutions eligible as depositary should 
meet. 
Those acts, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the procedure referred to 
in Article 290 of the Treaty on the 
Functioning of the European Union.

Or. en

Amendment 903
Wolf Klinz

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

deleted

Or. en

Justification

Covered by general delegation obligations.

Amendment 904
Jürgen Klute

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

deleted

Or. en
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Justification

It is essential for transparency of financial transactions that depositaries carry out their tasks 
themselves to enable the tracking of deposits. In the absence of this, Art. 20(1)d would 
become redundant.

Amendment 905
Bernd Lange

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

deleted

Or. en

Justification

It is essential for transparency of financial transactions that depositaries carry out their tasks 
themselves to enable the tracking of deposits. In the absence of this, Art. 20(1)d would 
become redundant.

Amendment 906
Pervenche Berès

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. Depositaries may not delegate their tasks 
to other depositaries.

Or. en

Justification

Delegation of depositary tasks is detrimental to investor protection and to the AIFM and 
supervisors' ability to exercise their tasks.



PE439.132v01-00 130/173 AM\805037EN.doc

EN

Amendment 907
Sari Essayah

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. Depositaries may delegate functions to 
any other person other than the AIF or 
the AIFM or an associate of either of 
them, provided that the depositary 
exercises due care, skill and diligence in 
the selection, appointment and periodic 
review of that person and of its 
arrangements in respect of the matters 
delegated to it.

Or. en

Amendment 908
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. The depositary may delegate to third 
parties the functions referred to in 
paragraph 1. The third party may in turn 
sub-delegate these functions.

Where the depositary uses the services of 
a third party in furtherance of the 
function set out in point (b) of paragraph 
1, it must determine that the following 
conditions are satisfied, having regard to 
the nature and profile of the relevant 
AIF:
(a) the third party is subject to the 
adequate level of supervision in the 
jurisdiction concerned;
(b) the third party has structures and 
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expertise that are adequate and 
proportionate to the nature and scale of 
the entitlements in financial instruments 
belonging to the AIF;
(c) the third party is subject to periodic 
audit to ensure that the financial 
instruments and other securities are in its 
possession;
(d) the third party segregates the financial 
instruments and other securities from its 
own assets; and
(e) the third party may not make use of 
the financial instruments without prior 
consent from the AIFM, and the 
depositary and such consent has not been 
withdrawn; in cases of sub-delegation, the 
required prior consent must be given by 
the depositary.

Or. en

Justification

There is no reason to prohibit delegation of any of the tasks set out in paragraph 1.
This change more accurately reflects the conditions under which a depositary should utilize 
sub-custodians as providers in the chain of intermediation. This language is taken from the 
Swedish Presidency compromise proposal V3.
Furthermore, a “one fits all” solution is not appropriate, hence need to make reference to 
nature and profile of the AIF.

Amendment 909
Syed Kamall

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. The depositary may appoint third 
parties to perform the tasks referred to in 
paragraph 1.

Or. en
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Justification

There is no reason to prohibit the appointment of suitably qualified third parties to perform 
any of the tasks set out in paragraph 1.

Amendment 910
Sharon Bowles

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. Depositaries may delegate their tasks to 
other depositaries, subject to the 
authorisation of the competent Member 
State authority.

The depositary must respect best practices 
and thorough due diligence standards 
when choosing the sub-depositary and in 
ongoing monitoring of its performance.
The Commission may adopt delegated acts 
in accordance with Articles 49a, 49b and 
49c, guidelines specifying the criteria to 
be used by competent authorities to assess 
whether depositaries comply with the due 
diligence requirements in paragraph 2.

Or. en

Justification

It should be possible for depositaries to sub-delegate their responsibilities providing they 
adhere to appropriate due diligence requirements.
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Amendment 911
Pascal Canfin

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. Depositaries may delegate some non-
essential tasks to other depositaries.

The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying the essential 
tasks of a depositary.
Those acts, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the procedure referred to 
in Article 290 of the Treaty on the 
Functioning of the European Union.

Or. en

Justification

Depositaries cannot delegate all their tasks in order to avoid that it becomes a letter-box 
entities.

Amendment 912
Thomas Mann

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. Depositaries may delegate their tasks to 
other depositaries with the exception of 
monitoring and exercising oversight over 
these sub-depositaries. Depositaries may 
delegate their tasks to sub-depositaries 
which are not domiciled within the Union.

Or. en
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Amendment 913
Werner Langen

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. Depositaries may delegate their tasks to 
other depositaries. If the task consists in 
safe-keeping financial instruments 
pursuant to Article 17(1)(b), it may also 
be delegated to a depositary in a third 
country which meets the conditions laid 
down in points (a) to (c) of the second 
subparagraph of Article 38(1).

Or. en

Justification

It must be made clear that a depositary may delegate its tasks, particularly safe custody, to 
another depositary in a third country, as securities can usually only be held in safe custody in 
the country where the issuer is domiciled. It makes sense to clarify this at the point in the 
Directive at which the issue of delegation is first addressed.

Amendment 914
Burkhard Balz

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. Depositaries may delegate their tasks to 
other depositaries. If the task consists in 
safe-keeping financial instruments 
pursuant to Article 17(1)(b), it may also 
be delegated to a depositary in a third 
country which meets the conditions laid 
down in points (a) to (c) of the second 
subparagraph of Article 38(1).

Or. en
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Justification

It must be made clear that a depositary may delegate its tasks, particularly safe custody, to 
another depositary in a third country, as securities can usually only be held in safe custody in 
the country where the issuer is domiciled. It makes sense to clarify this at the point in the 
Directive at which the issue of delegation is first addressed.

Amendment 915
Jean-Paul Gauzès

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. Depositaries may delegate their tasks, 
apart from functions of selection, 
monitoring and oversight over their 
subdepositaries and subcustodians. A 
depositary shall not delegate its functions 
to the extent that it becomes a letter-box 
entity.

Or. en

Amendment 916
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. Depositaries may delegate their tasks, 
apart from functions of monitoring and 
oversight over their sub-custodians. A 
depositary shall not delegate its functions 
to the extent that it becomes a letter-box 
entity.

Or. en
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Amendment 917
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. Depositaries may delegate their tasks, 
apart from functions of monitoring and 
oversight over their sub-custodians. A 
depositary shall not delegate its functions 
to the extent that it becomes a letter-box 
entity.

Or. en

Justification

There is no reason to prohibit the appointment of suitably qualified third parties to perform 
any tasks of a depositary.

Amendment 918
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. Depositaries may delegate their tasks, 
apart from functions of monitoring and 
oversight over their sub-custodians. A 
depositary shall not delegate its functions 
to the extent that it becomes a letter-box 
entity.

Or. en
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Amendment 919
Udo Bullmann, Robert Goebbels

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. Depositaries may delegate their 
functions to other depositaries in 
accordance with Article 18.

Or. en

Amendment 920
Marta Andreasen

Proposal for a directive
Article 17 – paragraph 4

Text proposed by the Commission Amendment

4. Depositaries may delegate their tasks to 
other depositaries.

4. Depositaries may delegate their tasks to 
other depositaries authorised in the Union 
or elsewhere.

Or. en

Justification

Sub-depositories may not necessarily be in the jurisdiction of the AIF and it would be 
unreasonable to exclude that possibility when they have good and valid reasons to do so.

Amendment 921
Othmar Karas

Proposal for a directive
Article 17 – paragraph 4 a (new)

Text proposed by the Commission Amendment

4a. Where the home Member State of the 
AIFM is not the home Member State of 
the AIF, the depositary shall sign a 
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written agreement with the AIFM 
regulating the flow of information deemed 
necessary to allow it to perform the 
functions set out in this Article and in 
other laws, regulations or administrative 
provisions which are relevant for 
depositaries in the home Member State of 
the AIF.

Or. en

Justification

The information flow between AIFM and the depositary needs to be ensured, in particular if 
the manager and the depositary are not based in the same country. An approach similar to 
the one chosen in the UCITS Directive (according to Art. 23(5) and 33(5)) should be taken. 

Amendment 922
Syed Kamall

Proposal for a directive
Article 17 – paragraph 4 b (new)

Text proposed by the Commission Amendment

4b. Where the depositary uses the services 
of a sub-custodian in furtherance of the 
task set out in point (b) of paragraph 1, it 
must determine that the following 
conditions are satisfied:
(a) the sub-custodian is subject to the 
required level of supervision in the 
jurisdiction concerned;
(b) the sub-custodian has structures and 
expertise that are adequate and 
proportionate to the nature and scale of 
the entitlements in financial instruments 
belonging to the AIF;
(c) the sub-custodian is subject to periodic 
audit to ensure that the financial 
instruments and other securities are in its 
possession;
(d) the sub-custodian segregates the 
financial instruments and other securities 
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from its own assets; and
(e) the sub-custodian may not make use of 
the financial instruments without prior 
consent from the AIFM  and such consent 
has not been withdrawn.

Or. en

Justification

This change more accurately reflects the conditions under which a depositary should utilize 
sub-custodians as providers in the chain of intermediation.

Level 2 should cover the detail underlying these requirements, in particular the extent of the 
due diligence appropriate to be carried out by the depositary.

Amendment 923
Jean-Paul Gauzès

Proposal for a directive
Article 17 – paragraph 4 c (new)

Text proposed by the Commission Amendment

4c. Depositaries shall exercise due skill, 
care and diligence in the selection, 
appointment and ongoing supervision of 
any third party to whom they have 
delegated part of their tasks.

Or. en

Amendment 924
Syed Kamall

Proposal for a directive
Article 17 – paragraph 4 d (new)

Text proposed by the Commission Amendment

4d. The depositary shall exercise all due 
skill, care and diligence for the selection, 
appointment and periodic review of any 
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third party as referred to in paragraphs 4 
and 4b.

Or. en

Amendment 925
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 4 e (new)

Text proposed by the Commission Amendment

4e. The depositary shall exercise all due 
skill, care and diligence for the selection, 
appointment and periodic review of any 
third party as referred to in paragraph 4.

Or. en

Justification

Level 2 should cover the detail underlying these requirements, in particular the extent of the 
due diligence appropriate to be carried out by the depositary.

Amendment 926
Wolf Klinz

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 1

Text proposed by the Commission Amendment

5. The depositary shall be liable to the 
AIFM and the investors of the AIF for 
any losses suffered by them as a result of 
its failure to perform its obligations 
pursuant to this Directive.

deleted

Or. en



AM\805037EN.doc 141/173 PE439.132v01-00

EN

Justification

Superfluous due to definition of tasks. This matter should be clarified by means of a 
horizontal legislative proposal.

Amendment 927
Catherine Stihler

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 1

Text proposed by the Commission Amendment

5. The depositary shall be liable to the 
AIFM and the investors of the AIF for 
any losses suffered by them as a result of 
its failure to perform its obligations 
pursuant to this Directive.

deleted

Or. en

Amendment 928
Othmar Karas

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 1

Text proposed by the Commission Amendment

5. The depositary shall be liable to the 
AIFM and the investors of the AIF for any 
losses suffered by them as a result of its 
failure to perform its obligations pursuant 
to this Directive.

5. The depositary shall, in accordance with 
the national law of the home Member 
State of the AIFM, be liable to the AIFM 
and the investors of the AIF for any losses 
suffered by them as a result of its failure to 
perform or of its improper performance of 
its obligations pursuant to this Directive.

Or. en

Justification

There is a necessity to set up the rules on liability based on the attribution of the fault to the 
depository. Moreover the liability regime should remain close to Art. 24 and 34 of the UCITS 
Directive.
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Amendment 929
Sari Essayah

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 1

Text proposed by the Commission Amendment

5. The depositary shall be liable to the 
AIFM and the investors of the AIF for any 
losses suffered by them as a result of its 
failure to perform its obligations pursuant 
to this Directive.

5. The depositary shall be liable to the AIF 
for any losses suffered by it as a result of 
its unjustifiable failure to perform or of its 
improper performance of its obligations 
pursuant to this Directive.

Or. en

Amendment 930
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 1

Text proposed by the Commission Amendment

5. The depositary shall be liable to the 
AIFM and the investors of the AIF for any 
losses suffered by them as a result of its 
failure to perform its obligations pursuant 
to this Directive.

5. The depositary shall be liable to the AIF 
or the investors of the AIF collectively for 
losses suffered by them as a result of its 
unjustifiable failure to perform or of its 
improper performance of its obligations 
pursuant to paragraphs 1, 2, 4 and 4a.

Or. en

Justification

To conform with UCITS standards it is important to clarify that the depositary’s duties are to 
all the AIF investors collectively and not to “the AIF or the investors” as this might suggest 
conflicting loyalties and creates a risk of competing claims for losses.  Moreover, standing to 
bring action for recovery of losses is determined according to national law.
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Amendment 931
Syed Kamall

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 1

Text proposed by the Commission Amendment

5. The depositary shall be liable to the 
AIFM and the investors of the AIF for any 
losses suffered by them as a result of its 
failure to perform its obligations pursuant 
to this Directive.

5. The depositary shall be liable to the AIF 
or the investors of the AIF collectively for 
losses suffered by them as a result of its 
unjustifiable failure to perform or of its 
improper performance of its obligations 
pursuant to paragraphs 1, 2, 4 and 4a.

Or. en

Justification

To conform with UCITS standards it is important to clarify that the depositary’s duties are to 
all the AIF investors collectively and not to “the AIF or the investors” as this might suggest 
conflicting loyalties.

Amendment 932
Peter Skinner

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 1

Text proposed by the Commission Amendment

5. The depositary shall be liable to the 
AIFM and the investors of the AIF for any 
losses suffered by them as a result of its 
failure to perform its obligations pursuant 
to this Directive.

5. The depositary shall be liable to the 
AIFM and the investors of the AIF for any 
losses suffered by them as a result of its 
unjustifiable failure to perform or of its 
improper performance of its obligations 
pursuant to this Directive.

Or. en

Justification

It is necessary to clarify that a depositary is liable when losses occur that result from an 
unjustifiable derogation of duties to the AIFM and investor by the depositor. However, the 
Commission text can be interpreted to place requirements on the depository that go beyond 
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this, which would place undue and indeed restrictively burdensome requirements on the 
depository, potential reducing the number of depositories prepared to operate in the EU, and 
thereby increasing concentrating and systemic risk in the ones remaining.

Amendment 933
Sharon Bowles

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 1

Text proposed by the Commission Amendment

5. The depositary shall be liable to the 
AIFM and the investors of the AIF for any 
losses suffered by them as a result of its 
failure to perform its obligations pursuant 
to this Directive.

5. The depositary shall be liable to the 
AIFM and the investors of the AIF for any 
losses suffered by them as a result of its 
unjustifiable failure to perform its 
obligations pursuant to this Directive.

Or. en

Justification

The depositary should be liable for all unjustifiable losses. If there is a contractual agreement 
between the depositary, a sub-depositary, the AIF investors and the AIFM, then this liability 
should be passed onto the third party subject to the conditions of the contract and the 
authorisation of the home Member State.

Amendment 934
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

Any modification of the liability regime 
stated in this Directive as a result of a 
contractual arrangement between the 
AIFM and the depositary shall be 
disclosed to the investors in the AIF 
concerned before investment and to the 
competent authorities.

Or. en
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Amendment 935
Wolf Klinz

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2

Text proposed by the Commission Amendment

In case of any loss of financial 
instruments which the depositary safe-
keeps, the depositary can only discharge 
itself of its liability if it can prove that it 
could not have avoided the loss which has 
occurred.

deleted

Or. en

Justification

Superfluous due to definition of tasks. This matter should be clarified by means of a 
horizontal legislative proposal.

Amendment 936
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2

Text proposed by the Commission Amendment

In case of any loss of financial 
instruments which the depositary safe-
keeps, the depositary can only discharge 
itself of its liability if it can prove that it 
could not have avoided the loss which has 
occurred.

deleted

Or. en

Justification

To conform with UCITS standards it is important to clarify that the depositary’s duties are to 
all the AIF investors collectively and not to “the AIF or the investors” as this might suggest 
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conflicting loyalties and creates a risk of competing claims for losses. Moreover, standing to 
bring action for recovery of losses is determined according to national law.

Amendment 937
Syed Kamall

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2

Text proposed by the Commission Amendment

In case of any loss of financial 
instruments which the depositary safe-
keeps, the depositary can only discharge 
itself of its liability if it can prove that it 
could not have avoided the loss which has 
occurred.

deleted

Or. en

Justification

To conform with UCITS standards it is important to clarify that the depositary’s duties are to 
all the AIF investors collectively and not to “the AIF or the investors” as this might suggest 
conflicting loyalties.

Amendment 938
Burkhard Balz

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2

Text proposed by the Commission Amendment

In case of any loss of financial 
instruments which the depositary safe-
keeps, the depositary can only discharge 
itself of its liability if it can prove that it 
could not have avoided the loss which has 
occurred.

deleted

Or. en
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Justification

Any reversal of the burden of proof to the detriment of the depositary is inappropriate. Like in 
the UCITS Directive, distribution of the burden of proof should be left to national civil law; 
only where assets are held in sub-custody does there appear to be a need for harmonised EU-
wide rules based on established liability standards.

Amendment 939
Catherine Stihler

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2

Text proposed by the Commission Amendment

In case of any loss of financial 
instruments which the depositary safe-
keeps, the depositary can only discharge 
itself of its liability if it can prove that it 
could not have avoided the loss which has 
occurred.

deleted

Or. en

Amendment 940
Sari Essayah

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2

Text proposed by the Commission Amendment

In case of any loss of financial 
instruments which the depositary safe-
keeps, the depositary can only discharge 
itself of its liability if it can prove that it 
could not have avoided the loss which has 
occurred.

deleted

Or. en
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Amendment 941
Marta Andreasen

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2

Text proposed by the Commission Amendment

In case of any loss of financial instruments 
which the depositary safe-keeps, the 
depositary can only discharge itself of its 
liability if it can prove that it could not 
have avoided the loss which has occurred.

In case of any loss of financial instruments 
which the depositary safe-keeps, the 
depositary can only be held liable if it is 
proven that it did not exercise due 
diligence and reasonable care or 
obligation of means over assets held.

Or. en

Justification

The normal well-established standard of care in the conduct of the depository function is one 
of reasonable care. To place the burden of proof for losses on the depository is to reverse 
current normal practices and to greatly increase the cost of insurance to the detriment of the 
investor.

Amendment 942
Udo Bullmann, Robert Goebbels

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2

Text proposed by the Commission Amendment

In case of any loss of financial instruments 
which the depositary safe-keeps, the 
depositary can only discharge itself of its 
liability if it can prove that it could not 
have avoided the loss which has occurred.

In case of any loss of financial instruments 
which the depositary safe-keeps, the 
depositary can only discharge itself of its 
liability if it can prove that the loss has 
been caused by an external event, that it 
was not foreseeable and that the 
depositary could not have avoided the loss 
which has occurred.

Or. en
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Justification

Depositaries must follow a strict liability rule, with the ability to discharge themselves only in 
the event of a force majeure.

Amendment 943
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 a (new)

Text proposed by the Commission Amendment

In the event of loss of financial 
instruments held in custody in accordance 
with point (b)(i) of paragraph 1, or due to 
the depositary’s unjustifiable failure to 
maintain entitlements to financial 
instruments according to point (b)(ii) of 
paragraph 1, the depositary shall return 
the assets or the corresponding amount to 
the AIF without undue delay. 
In the event of delegation to a third party 
in accordance with paragraph 4, the 
depositary may discharge itself of this 
liability if it can prove that it has fulfilled 
its obligations pursuant to paragraphs 4 
and 4a. However, where the depositary is 
so discharged, unless the AIF may do so 
itself under applicable law and market 
practice, the depositary shall take such 
action against the third party as may be 
reasonably required under the 
circumstances in order to recover for the 
AIF the lost financial instruments (with 
reasonable costs and expenses incurred by 
the depositary to be borne by the AIF).

Or. en

Justification

This point recognizes an obligation to return assets (financial instruments or entitlements 
therein) held by the Depositary. Reference to discharging responsibility by contract deleted 
due to privity concerns (no privity of contract to those who might assert claims – this is 
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inconsistent with civil liability regimes of member states). The addition of a provision 
requiring recovery efforts to be undertaken by the depositary applies solely in the case where 
the depositary has properly fulfilled its responsibilities and is discharged from liability. To 
make the depositary liable regardless of fault would relegate it insurer status.  In addition, 
where the depositary takes such measures on behalf of the AIF, it should be able to recover its 
costs.

Amendment 944
Syed Kamall

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 b (new)

Text proposed by the Commission Amendment

In the event of loss of financial 
instruments held in custody in accordance 
with point (b)(i) of paragraph 1, or due to 
the depositary’s unjustifiable failure to 
maintain entitlements to financial 
instruments according to point (b)(ii) of 
paragraph 1, the depositary shall return 
the assets or the corresponding amount to 
the AIF.
This obligation shall not be affected by 
any appointment of a sub-custodian in 
accordance with paragraph 4.
However, the depositary may discharge 
itself of this liability if it has fulfilled its 
obligations pursuant to paragraphs 4 and 
4a.

Or. en

Justification

This recognizes an obligation to return property (financial instruments) held by the 
Depositary.
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Amendment 945
Jean-Paul Gauzès

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 c (new)

Text proposed by the Commission Amendment

In the event of any loss of financial 
instruments which the depositary safe-
keeps, as a primary obligation, without 
prejudice to national law, the depositary 
shall return the assets to the AIF without 
undue delay. This requirement shall apply 
without prejudice to legal proceedings. 

Or. en

Amendment 946
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 d (new)

Text proposed by the Commission Amendment

In the event of loss of financial 
instruments which the depositary holds in 
custody as referred to in paragraph 1 (b), 
the depositary shall return the assets to 
the AIF without undue delay. The 
depositary can discharge itself of its own 
liability if it can prove that it has 
performed its due diligence duties as 
referred to in paragraph 4.

Or. en

Justification

The restitution obligation should be limited to securities which are hold in custody and should 
not be applicable for other financial instruments for which the depositary only keeps an 
inventory of positions. In addition the obligation to return the assets immediately is not 
consistent with the market functioning and the time required to deal with a situation where 
assets are lost or unavailable due to the liquidation process. In this context reference to 
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“undue delay” is more appropriate than “without delay” constraint.

We also consider that the depositary should be able to limit its liability for securities held in 
custody when it can prove that loss of assets is not the result of its unjustifiable failure to 
perform its duties according to this Directive..

Amendment 947
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 d (new)

Text proposed by the Commission Amendment

In the event of loss of financial 
instruments which the depositary holds in 
custody as referred to in paragraph 1 (b), 
the depositary shall return the assets to 
the AIF without undue delay. The 
depositary can discharge itself of its own 
liability if it can prove that it has 
performed its due diligence duties as 
referred to in paragraph 4.

Or. en

Justification

Only those securities which are held in custody should be included in the restitution 
obligation. The obligation of returning the assets immediately should be eased somewhat to 
be realistic in accordance with the market functioning. The depositary should also be able to 
limit its liability for securities held in custody when it can prove that loss of assets is not the 
result of its unjustifiable failure to perform its duties.

Amendment 948
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 e (new)

Text proposed by the Commission Amendment

In the event of loss of financial 
instruments which the depositary holds in 
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custody as referred to in paragraph 1 (b), 
the depositary shall return the assets to 
the AIF without undue delay. The 
depositary can discharge its own liability 
if it can prove that it has performed its 
due diligence duties as referred to in 
paragraph 4.

Or. en

Amendment 949
Jean-Paul Gauzès

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 f (new)

Text proposed by the Commission Amendment

Where a depositary is legally prevented by 
the law of the country where the AIFM 
invests on behalf of the AIF to exercise its 
custodial functions, its liability towards 
AIFM and investors may be shifted to the 
authorised third party that has been 
entrusted to carry out its custodial tasks. 
The shift shall be the object of a contract 
between the depositary and the third 
party. 
The AIFM shall be informed of that 
arrangement before its implementation. 
The contract between the AIFM and the 
depositary shall provide for this 
information obligation.
Before they invest in the AIF, investors 
shall be informed of that contract and of 
the sharing of responsibility between the 
parties involved.

Or. en
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Amendment 950
Othmar Karas

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 g (new)

Text proposed by the Commission Amendment

Where a depositary is legally prevented by 
the law of the country where the AIFM 
operates on behalf of the AIF to exercise 
its custodial functions, its liability towards 
the AIFM and investors may be shifted to 
the authorised third party that has been 
entrusted to carry out its custodial task. 
The shift shall be the object of a written 
agreement between the depositary and the 
third party.
The general contract between the AIFM 
and the depositary shall entitle the AIFM 
to be informed of every such agreement 
but shall not entitle it to object to the 
agreement.

Or. en

Justification

Any shift of tasks and – consequently - liability shall be a part of a written agreement to keep 
investors, AIFM and depositories secure. Moreover, the AIFM shall be aware of the fact, that 
some of the custodial tasks will be carried out by any third parties. However, as the liability is 
shifted at the same time, it should be only a decision of the depository, if any tasks will be 
shifted.

Amendment 951
Othmar Karas

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 h (new)

Text proposed by the Commission Amendment

Where a third country depositary is the 
subject of the decisions taken pursuant to 
paragraph 3d, the written agreement 
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referred to in paragraph 5(2g) shall not be 
required, though it can be concluded.

Or. en

Justification

Any shift of tasks is based on a civil-law agreement, therefore in the event of being subject of 
the decisions under paragraph 3d any additional written agreement is not 
necessary.Reference is made to an amendment on Article 17 paragraph 3d in the Draft 
Report.

Amendment 952
Jean-Paul Gauzès

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 i (new)

Text proposed by the Commission Amendment

Where a third country is the subject of the 
decisions taken pursuant to paragraph 3d, 
the contract referred to in paragraph 
5(2f) shall not be required, though it can 
be concluded.

Justification

Reference is made to an amendement on Article 17 paragraph 3d in the Draft Report.

Or. en

Amendment 953
Jean-Paul Gauzès

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 j (new)

Text proposed by the Commission Amendment

Where the contract between the depositary 
and the third party allows for the transfer 
and reuse of assets in compliance with the 
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AIF's rules, the AIFM shall be informed 
of that clause before its implementation. 
The contract between the AIFM and the 
depositary shall provide for this 
information obligation. Before they invest 
in the AIF, investors shall be informed of 
that clause and updated about the identity 
of the third party. In particular, investors 
shall be informed of any transfer of 
liability to the third party that may exist, 
including in the event of loss of financial 
instruments. In that case, the delay for 
restitution shall be in accordance with the 
terms of the contract between the 
depositary and the third party.

Or. en

Amendment 954
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 k (new)

Text proposed by the Commission Amendment

In the event of loss of financial 
instruments for which it is liable in 
accordance with this paragraph, where a 
contract exists that allows for the transfer 
to a third party selected by the AIFM and 
re-use of assets by the third party with 
prior consent from the AIFM, the 
depositary can discharge itself of its own 
liability in accordance with the terms of 
the contract. Investors shall be informed 
of the existence of the contract.
The depositary shall not be liable for any 
act or omission by (or insolvency of) any 
Central Securities Depositary (CSD).

Or. en
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Justification

Where safe-keeping has been transferred to a third party which is not selected by the 
depositary, but chosen by the AIFM the depositary shall not be considered as liable in case of 
loss of these assets. In some cases these assets are totally beyond control of the depositary 
which has no means to know where the assets are and how they are made available. Investors 
should be informed on this.

Amendment 955
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 k (new)

Text proposed by the Commission Amendment

In the event of loss of financial 
instruments for which it is liable in 
accordance with subparagraph 2d, where 
a contract exists that allows for the 
transfer to a third party selected by the 
AIFM and re-use of assets by the third 
party with prior consent from the AIFM, 
the depositary can discharge itself of its 
own liability in accordance with the terms 
of the contract. Investors shall be 
informed of the existence of the contract.
The depositary shall not be liable for any 
act or omission by (or insolvency of) any 
Central Securities Depositary (CSD).

Or. en

Justification

The depositary shall not be considered liable in case of loss of assets, when the responsibility 
of safe-keeping of these assets has been given to a third party, which the AIFM, and not the 
depositary, has chosen. Investors should be informed of the existence of such a contract.
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Amendment 956
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 i (new)

Text proposed by the Commission Amendment

In the event of loss of financial 
instruments, where a contract exists that 
allows for the transfer to a third party 
selected by the AIFM and re-use of assets 
by the third party with prior consent from 
the AIFM, the depositary can discharge 
its own liability in accordance with the 
terms of the contract. Investors shall be 
informed of the existence of the contract.

Or. en

Amendment 957
Jean-Paul Gauzès

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 2 e (new)

Text proposed by the Commission Amendment

The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying the duties and 
responsibilities of depositaries and the 
conditions under which an AIF depositary 
may delegate some of its functions to a 
third party.
Those acts, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the procedure referred to 
in Article 290 of the Treaty on the 
functioning of the European Union.

Or. en
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Amendment 958
Wolf Klinz

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 3

Text proposed by the Commission Amendment

Liability to AIF investors may be invoked 
either directly or indirectly through the 
AIFM, depending on the legal nature of 
the relationship between the depositary, 
the AIFM and the investors. The 
depositary's liability shall not be affected 
by any delegation referred to in 
paragraph 4.

deleted

Or. en

Justification

Superfluous due to definition of tasks. This matter should be clarified by means of a 
horizontal legislative proposal.

Amendment 959
Catherine Stihler

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 3

Text proposed by the Commission Amendment

Liability to AIF investors may be invoked 
either directly or indirectly through the 
AIFM, depending on the legal nature of 
the relationship between the depositary, 
the AIFM and the investors. The 
depositary's liability shall not be affected 
by any delegation referred to in 
paragraph 4.

deleted

Or. en
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Amendment 960
Sharon Bowles

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 3

Text proposed by the Commission Amendment

Liability to AIF investors may be invoked 
either directly or indirectly through the 
AIFM, depending on the legal nature of the 
relationship between the depositary, the 
AIFM and the investors. The depositary's 
liability shall not be affected by any 
delegation referred to in paragraph 4.

Liability to AIF investors may be invoked 
either directly or indirectly through the 
AIFM, depending on the legal nature of the 
relationship between the depositary, the 
AIFM and the investors.

The depositary's liability shall not 
normally be affected by any delegation 
referred to in paragraph 4. However, 
liability may be shifted to the authorised 
third party that has been entrusted to 
carry out its custodial tasks. The shift 
shall be the object of contract between the 
AIFM, the depositary, the third party and 
the investors. This arrangement is subject 
to the authorisation of the home Member 
State.
In the event of loss of financial 
instruments, where a depositary contract 
exists that allows for the transfer and re-
use of assets, the delay for restitution 
shall be in accordance with the terms of 
the contract.

Or. en

Justification

The depositary should be liable for all unjustifiable losses. If there is a contractual agreement 
between the depositary, a sub-depositary, the AIF investors and the AIFM, then this liability 
should be passed onto the third party subject to the conditions of the contract and the 
authorisation of the home Member State.
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Amendment 961
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 3

Text proposed by the Commission Amendment

Liability to AIF investors may be invoked 
either directly or indirectly through the 
AIFM, depending on the legal nature of 
the relationship between the depositary, 
the AIFM and the investors. The 
depositary's liability shall not be affected 
by any delegation referred to in paragraph 
4.

Subject to subparagraph 2a, the 
depositary's liability shall not be affected 
by any delegation referred to in paragraph 
4, apart from any contractual limitations 
which must be disclosed to the AIF or the 
investors of the AIF.

Or. en

Justification

To conform with UCITS standards it is important to clarify that the depositary’s duties are to 
all the AIF investors collectively and not to “the AIF or the investors” as this might suggest 
conflicting loyalties and creates a risk of competing claims for losses.  Moreover, standing to 
bring action for recovery of losses is determined according to national law.

Amendment 962
Syed Kamall

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 3

Text proposed by the Commission Amendment

Liability to AIF investors may be invoked 
either directly or indirectly through the 
AIFM, depending on the legal nature of 
the relationship between the depositary, 
the AIFM and the investors. The 
depositary's liability shall not be affected 
by any delegation referred to in paragraph 
4.

Subject to subparagraph 2a, the 
depositary's liability shall not be affected 
by any appointment of sub-custodians 
referred to in paragraphs 4 and 4a.

Or. en
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Justification

To conform with UCITS standards it is important to clarify that the depositary’s duties are to 
all the AIF investors collectively and not to “the AIF or the investors” as this might suggest 
conflicting loyalties.

Final paragraph should be deleted because there is a risk of competing claims for losses.  
Moreover, standing to bring action for recovery of losses is determined according to national 
law.

Amendment 963
Udo Bullmann, Robert Goebbels

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 3

Text proposed by the Commission Amendment

Liability to AIF investors may be invoked 
either directly or indirectly through the 
AIFM, depending on the legal nature of 
the relationship between the depositary, 
the AIFM and the investors. The 
depositary's liability shall not be affected 
by any delegation referred to in paragraph 
4.

Liability to AIF investors may be invoked 
either directly or indirectly through the 
AIFM. The depositary's liability shall not 
be affected by any delegation referred to in 
paragraph 4.

Or. en

Justification

In the event of a failure by the depositary, the investors should be able to act directly or 
indirectly, as is more efficient for them.

Amendment 964
Othmar Karas

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 3

Text proposed by the Commission Amendment

Liability to AIF investors may be invoked 
either directly or indirectly through the 

Liability to AIF investors may be invoked 
either directly or indirectly through the 
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AIFM, depending on the legal nature of the 
relationship between the depositary, the 
AIFM and the investors. The depositary's 
liability shall not be affected by any 
delegation referred to in paragraph 4.

AIFM, depending on the legal nature of the 
relationship between the depositary, the 
AIFM and the investors. The depositary's 
liability shall not be affected by any 
delegation referred to in paragraph 4. In 
such cases, the depositary’s liability shall 
be limited to the reasonable care with the 
choice of the relevant sub-custodian.

Or. en

Justification

There is a necessity to set up the rules on liability based on the attribution of the fault to the 
depository. Moreover the liability regime should remain close to Art. 24 and 34 of the UCITS 
Directive.

Amendment 965
Syed Kamall

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 3 a (new)

Text proposed by the Commission Amendment

Liability under paragraph 4b and under 
this paragraph shall not apply in 
circumstances beyond the control of the 
depositary, including, inter alia, force 
majeure, market conditions, terms or 
conditions imposed by market 
infrastructure organisations or by 
participation in market infrastructure 
systems.

Or. en

Justification

The phrase “market infrastructure systems” refers to facilities maintained and operated for 
financial institutions by entities such as clearing houses, settlement systems and central 
securities depositories.
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Amendment 966
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 3 a (new)

Text proposed by the Commission Amendment

Liability under paragraph 4b and under 
this paragraph shall not apply in 
circumstances beyond the control of the 
depositary, including, inter alia, force 
majeure, market conditions, terms or 
conditions imposed by market 
infrastructure organisations or by 
participation in market infrastructure 
systems.

Or. en

Justification

The phrase “market infrastructure systems” refers to facilities maintained and operated for 
financial institutions by entities such as clearing houses, settlement systems and central 
securities depositories.

Amendment 967
Jean-Paul Gauzès

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 3 b (new)

Text proposed by the Commission Amendment

The depositary's liability towards AIFM 
and investors shall not be affected by the 
fact that it has chosen to delegate to an 
authorised third party, such as a 
subdepositary or a sub-custodian, a part 
of its tasks.

Or. en
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Amendment 968
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 3 c (new)

Text proposed by the Commission Amendment

The depositary's liability towards AIFM 
and investors shall not be affected by the 
fact that it has delegated a part of its tasks 
to an authorised third party which it has 
selected.

Or. en

Justification

The restitution obligation should be limited to securities which are hold in custody and should 
not be applicable for other financial instruments for which the depositary only keeps an 
inventory of positions. In addition the obligation to return the assets immediately is not 
consistent with the market functioning and the time required to deal with a situation where 
assets are lost or unavailable due to the liquidation process. In this context reference to 
“undue delay”is more appropriate than “without delay” constraint. We also consider that the 
depositary should be able to limit its liability for securities held in custody when it can prove 
that loss of assets is not the result of its unjustifiable failure to perform its duties according to 
this Directive.

Amendment 969
Gunnar Hökmark

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 3 c (new)

Text proposed by the Commission Amendment

The depositary's liability towards AIFM 
and investors shall not be affected by the 
fact that it has delegated a part of its tasks 
to an authorised third party which it has 
selected.

Or. en
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Justification

Only those securities which are held in custody should be included in the restitution 
obligation.The obligation of returning the assets immediately should be eased somewhat to be 
realistic in accordance with the market functioning.The depositary should also be able to 
limit its liability for securities held in custody when it can prove that loss of assets is not the 
result of its unjustifiable failure to perform its duties.

Amendment 970
Jean-Pierre Audy

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 3 c (new)

Text proposed by the Commission Amendment

The depositary's liability towards AIFM 
and investors shall not be affected by the 
fact that it has delegated a part of its tasks 
to an authorised third party which it has 
selected. 

Or. en

Amendment 971
Burkhard Balz

Proposal for a directive
Article 17 – paragraph 5 – subparagraph 3 d (new)

Text proposed by the Commission Amendment

If the assets are held in sub-custody in a 
third country pursuant to paragraph 3, it 
may limit liability to negligent selection 
and negligence in issuing instructions.

Or. en

Justification

Any reversal of the burden of proof to the detriment of the depositary is inappropriate. Like in 
the UCITS Directive, distribution of the burden of proof should be left to national civil law; 
only where assets are held in sub-custody does there appear to be a need for harmonised EU-
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wide rules based on established liability standards.

Amendment 972
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 5 a (new)

Text proposed by the Commission Amendment

5a. The depositary shall make available 
on request to the competent authorities of 
its home Member State all information 
which it has obtained while undertaking 
its duties and that may be necessary for 
the competent authorities to supervise the 
AIFM. If the home Member State of the 
AIFM is different from that of the 
depositary, the competent authorities of 
the home Member State of the depositary 
shall share the information received 
without delay with the competent 
authorities of the home Member State of 
the AIFM.

Or. en

Justification

This language is taken from the Swedish Presidency compromise proposal V3.

Amendment 973
Syed Kamall

Proposal for a directive
Article 17 – paragraph 5 a (new)

Text proposed by the Commission Amendment

5a. The depositary shall make available 
on request to the competent authorities of 
its home Member State all information 
which it has obtained while undertaking 
its duties and that may be necessary for 
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the competent authorities to supervise the 
AIFM. If the home Member State of the 
AIFM is different from that of the 
depositary, the competent authorities of 
the home Member State of the depositary 
shall share the information received 
without delay with the competent 
authorities of the home Member State of 
the AIFM.

Or. en

Justification

T.

Amendment 974
José Manuel García-Margallo y Marfil, Íñigo Méndez de Vigo, Pablo Zalba Bidegain

Proposal for a directive
Article 17 – paragraph 5 b (new)

Text proposed by the Commission Amendment

5b. Internally-managed AIF with legal 
personality which do not grant their 
shareholders any redemption or 
repurchase rights, invest predominantly in 
transferable securities, use no or only 
limited leverage and have their shares 
traded on a regulated market in the 
European Union may be exempted from 
the application of this article by the 
competent authority of the Member State 
where they have their registered office, 
provided the AIF´s ownership of all its 
assets is subject to appropriate systems of 
control and is verified by an independent 
auditor at least annually.

Or. en

Justification

The draft AIFM Directive has been crafted bearing in mind genuine AIF like hedge funds or 
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private equity funds, which do not have legal personality and are managed by AIFM which 
manages simultaneously several funds. For these arche-typical AIF it makes sense that the 
Directive requires the interposition of a single depositary. This approach seems however 
unnecessary and burdensome for traditional investment or portfolio companies which have 
legal personality as independent companies, are internally-managed, are traded on a 
regulated market and, thus, are already subject to strict standards on auditing, accounting 
and risk control.

Amendment 975
Ramon Tremosa i Balcells

Proposal for a directive
Article 17 – paragraph 5 b (new)

Text proposed by the Commission Amendment

5a. Internally-managed AIF with legal 
personality, which do not grant their 
shareholders any redemption or 
repurchase rights, invest predominantly in 
transferable securities, use no or only 
limited leverage and have their shares 
traded on a regulated market in the 
European Union may be exempted from 
the application of this article by the 
competent authority of the Member State 
where they have their registered office, 
provided the AIF´s ownership of all its 
assets is subject to appropriate systems of 
control and is verified by an independent 
auditor at least annually.

Or. en

Justification

The proposed Directive, while sensible for hedge funds and other non-traded similar funds 
without legal personality,  seems however unnecessary and burdensome for traditional 
investment or portfolio companies which have legal personality as independent companies, 
are internally-managed, are traded on a regulated market and, thus, are already subject to 
strict standards on auditing, accounting and risk control.
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Amendment 976
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 5 c (new)

Text proposed by the Commission Amendment

5c. This article shall not apply to closed- 
ended funds with no redemption rights.

Or. en

Justification

A direct liability to investors for the custody of assets imposed on depositories would increase 
costs unnecessarily for closed ended funds.

Amendment 977
Olle Schmidt

Proposal for a directive
Article 17 – paragraph 5 d (new)

Text proposed by the Commission Amendment

5d. This article shall not apply to 
industrial holding companies having their 
shares traded on a EU regulated market 
insofar as they hold shares in their 
subsidiaries or associated companies for 
the purpose of carrying out an industrial 
business strategy and which are not 
established for the main purpose of 
generating returns for its investors by 
means of divestment within a planned 
timeframe.

Or. en

Justification

The administration of share registers of listed industrial holding companies is already 
undertaken by specialist registrars. This function is separate from custody of assets. A direct 
liability to investors for the custody of assets imposed on depositories would increase costs 
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unnecessarily.

Amendment 978
Syed Kamall

Proposal for a directive
Article 17 – paragraph 5 e (new)

Text proposed by the Commission Amendment

5e. The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying:
(a) the means and methods for placing 
deposits with Approved Banks;
(b) the notions of safe-keeping and 
custody, including the means and 
methods for the segregation of financial 
instruments in different accounts and 
when there is a loss of financial 
instruments;
(c) the supervisory duties of depositaries;
(d) the conditions for the appointment of 
sub-custodians, including the due 
diligence duties of depositaries and the 
need for cooperation agreements with 
other jurisdictions;
(e) the conditions for approval of 
depositaries, including an assessment of 
whether the depositary can provide 
sufficient financial and professional 
guarantees to be able to effectively 
perform the relevant depositary functions 
and meet the commitments inherent to 
those functions.
These acts, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the procedure referred to 
in Article 290 of the Treaty on the 
Functioning of the European Union.

Or. en



PE439.132v01-00 172/173 AM\805037EN.doc

EN

Justification

To conform with revised 17.1.
To conform with revised 17.1(b).

Amendment 979
Astrid Lulling

Proposal for a directive
Article 17 – paragraph 5 f (new)

Text proposed by the Commission Amendment

5f. The Commission shall adopt delegated 
acts in accordance with Articles 49a, 49b 
and 49c further specifying:
(a) the means and methods for placing 
deposits with approved credit institutions;
(b) the functions of safe-keeping and 
custody, including the means and 
methods for the segregation of financial 
instruments in different accounts and 
when there is a loss of financial 
instruments;
(c) the conditions for delegation, 
including the due diligence duties of 
depositaries and the need for cooperation 
agreements with other jurisdictions;
(d) the conditions for approval of 
depositaries, including an assessment of 
whether the depositary can provide 
sufficient financial and professional 
guarantees to be able to effectively 
perform the relevant depositary functions 
and meet the commitments inherent to 
those functions.
These acts, designed to amend non-
essential elements of this Directive by 
supplementing it, shall be adopted in 
accordance with the procedure referred to 
in Article 290 of the Treaty on the 
Functioning of the European Union.

Or. en
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