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Amendment  96 

Martin Schirdewan 

 

Proposal for a directive 

Recital 1 

 
Text proposed by the Commission Amendment 

(1) The Directive (EU) 2017/1132 of 

the European Parliament and of the 

Council41regulates cross-border mergers of 

limited liability companies. These rules 

represent a significant milestone in 

improving the functioning of the Single 

Market for companies and firms and to 

exercise the freedom of establishment. 

However, evaluation of these rules shows 

that there is a need for modifications in 

cross-border merger rules. Furthermore, it 

is appropriate to provide for rules 

regulating cross-border conversions and 

divisions. 

(1) The Directive (EU) 2017/1132 of 

the European Parliament and of the 

Council41 regulates cross-border mergers 

of limited liability companies. These rules 

represent a significant milestone in 

improving the functioning of the Single 

Market for companies and firms and to 

exercise the freedom of establishment and, 

at the same time, offer appropriate and 

adequate protection to the parties 

concerned, such as workers, creditors and 

minority shareholders. However, 

evaluation of these rules shows that there is 

a need for modifications in cross-border 

merger rules. Furthermore, it is appropriate 

to provide for rules regulating cross-border 

conversions. 

_________________ _________________ 

41 Directive (EU) 2017/1132 of the 

European Parliament and of the Council of 

14 June 2017 relating to certain aspects of 

company law (codification) (OJ L 169, 

30.6.2017, p. 46). 

41 Directive (EU) 2017/1132 of the 

European Parliament and of the Council of 

14 June 2017 relating to certain aspects of 

company law (codification) (OJ L 169 

30.6.2017, p. 46). 

Or. de 

 

Amendment  97 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 1 

 
Text proposed by the Commission Amendment 

(1) The Directive (EU) 2017/1132 of 

the European Parliament and of the 

(1) The Directive (EU) 2017/1132 of 

the European Parliament and of the 
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Council41 regulates cross-border mergers 

of limited liability companies. These rules 

represent a significant milestone in 

improving the functioning of the Single 

Market for companies and firms and to 

exercise the freedom of establishment. 

However, evaluation of these rules shows 

that there is a need for modifications in 

cross-border merger rules. Furthermore, it 

is appropriate to provide for rules 

regulating cross-border conversions and 

divisions. 

Council41 regulates cross-border mergers 

of limited liability companies. These rules 

represent a significant milestone in 

improving the functioning of the Single 

Market for companies and firms and to 

exercise the freedom of establishment and 

provide minimum protection for a series 

of affected stakeholders. However, 

evaluation of these rules shows that there is 

a need for modifications in cross-border 

merger rules. Furthermore, it is appropriate 

to provide for rules regulating cross-border 

conversions and divisions. 

_________________ _________________ 

41 Directive (EU) 2017/1132 of the 

European Parliament and of the Council of 

14 June 2017 relating to certain aspects of 

company law (codification) (OJ L 169, 

30.6.2017, p. 46). 

41 Directive (EU) 2017/1132 of the 

European Parliament and of the Council of 

14 June 2017 relating to certain aspects of 

company law (codification) (OJ L 169, 

30.6.2017, p. 46). 

Or. en 

 

Amendment  98 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 2 

 
Text proposed by the Commission Amendment 

(2) Freedom of establishment is one of 

the fundamental principles of Union law. 

Under the second paragraph of Article 49 

of the Treaty on the Functioning of the 

European Union (‘TFEU’), when read in 

conjunction with Article 54 of the TFEU, 

the freedom of establishment for 

companies or firms includes, inter alia, the 

right to form and manage such companies 

or firms under the conditions laid down by 

the legislation of the Member State of 

establishment. This has been interpreted by 

the Court of Justice of the European Union 

as encompassing the right of a company or 

(2) Freedom of establishment is one of 

the fundamental principles of Union law. 

Under the second paragraph of Article 49 

of the Treaty on the Functioning of the 

European Union (‘TFEU’), when read in 

conjunction with Article 54 of the TFEU, 

the freedom of establishment for 

companies or firms includes, inter alia, the 

right to form and manage such companies 

or firms under the conditions laid down by 

the legislation of the Member State of 

establishment. This has been extensively 

interpreted by the Court of Justice of the 

European Union as encompassing the right 
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firm formed in accordance with the 

legislation of a Member State to convert 

itself into a company or firm governed by 

the law of another Member State, provided 

that the conditions laid down by the 

legislation of that other Member State are 

satisfied and, in particular, that the test 

adopted by the latter Member State to 

determine the connection of a company or 

firm to its national legal order is satisfied. 

of a company or firm formed in accordance 

with the legislation of a Member State to 

convert itself into a company or firm 

governed by the law of another Member 

State, provided that the conditions laid 

down by the legislation of that other 

Member State are satisfied and, in 

particular, that the test adopted by the latter 

Member State to determine the connection 

of a company or firm to its national legal 

order is satisfied. Moreover, additional 

elements such as the existence of 

economic substance criteria are 

particularly important to take into 

account in order to avoid the misuse of 

this fundamental freedom for fraud 

purposes. 

Or. en 

 

Amendment  99 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 2 a (new) 

 
Text proposed by the Commission Amendment 

 (2a) While competition in the single 

market and the freedom of establishment 

are key principles of the Union, the 

freedom of companies to move their 

registered office from one Member State 

to another is based on undesired system 

competition between Member States 

fuelled by an unlevel playing field with 

different national provisions in social and 

fiscal policies. Abusive conversions, 

mergers or divisions constituting artificial 

arrangements or social dumping, but also 

reducing fiscal obligations or 

undercutting social rights of employees 

are therefore to be avoided in order to 

respect Treaty principles and European 

values. The case law of the European 
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Court of Justice regarding a very far-

reaching right to cross-border 

conversions is regrettable, as the 

possibility for firms to move their 

registered office without moving core 

activities has contributed to 

incomprehension and anti-European 

sentiments by employees and other 

stakeholders as regards this problematic 

form of competition. 

Or. en 

 

Amendment  100 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 2 b (new) 

 
Text proposed by the Commission Amendment 

 (2b) Moving towards a common and 

consolidated corporate tax system at the 

Union level and ensuring minimum 

common social standards in all Member 

States should be a pre-condition for 

common rules on company mobility, to 

allow for fair competition and a level 

playing field that does not put any 

Member State or stakeholder at a 

disadvantage. 

Or. en 

 

Amendment  101 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 3 

 
Text proposed by the Commission Amendment 
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(3) In the absence of harmonisation of 

Union law, the definition of the connecting 

factor that determines the national law 

applicable to a company or firm falls, in 

accordance with Article 54 of the TFEU, 

within the competence of each Member 

State to so define. Article 54 of the TFEU 

places the factor of the registered office, 

the central administration and the principal 

place of business of a company or firm at 

the same degree of connection. Therefore, 

as clarified in case-law,42 where the 

Member State of new establishment, 

namely the destination Member State, 

requires only the transfer of the registered 

office as a connecting factor for the 

existence of a company under its national 

legislation, the fact that only the 

registered office (and not the central 

administration or principal place of 

business) is transferred does not as such 

exclude the applicability of the freedom of 

establishment under Article 49 of the 

TFEU. The choice of the specific form of 

company in cross-border mergers, 

conversions and divisions or the choice of 

a Member State of establishment are 

inherent in the exercise of the freedom of 

establishment guaranteed by the TFEU as 

part of a Single Market. 

(3) In the absence of harmonisation of 

Union law, the definition of the connecting 

factor that determines the national law 

applicable to a company or firm falls, in 

accordance with Article 54 of the TFEU, 

within the competence of each Member 

State to so define. Article 54 of the TFEU 

places the factor of the registered office, 

the central administration and the principal 

place of business of a company or firm at 

the same degree of connection. Given the 

contradictions arising from the freedom of 

establishment and the absence of a level 

playing field in the form of common 

coherent social and fiscal rules between 

Member States, it is crucial to strike a 

balance between companies’ right to 

converge, merge and divide and other 

Treaty principles. Cross-border 

conversions should be conditioned to the 

company moving its registered office 

together with its head office in order to 

carry out a substantial part of its 

economic activity in the Member State of 

destination. 

_________________  

42 Judgment of the Court of Justice of 25 

October 2017, Polbud – Wykonawstwo, C-

106/16, ECLI:EU:C:2017:804, paragraph 

29. 

 

Or. en 

 

Amendment  102 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 4 
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Text proposed by the Commission Amendment 

(4) These developments in the case-law 

have opened up new opportunities for 

companies and firms in the Single Market 

in order to foster economic growth, 

effective competition and productivity. At 

the same time, the objective of a Single 

Market without internal borders for 

companies must also be reconciled with 

other objectives of European integration 

such as social protection (in particular the 

protection of workers), the protection of 

creditors and the protection of 

shareholders. Such objectives, in the 

absence of harmonised rules specifically 

regarding cross-border conversions, are 

pursued by Member States through a 

number of multifarious legal provisions 

and administrative practices. As a result, 

whereas companies are already able to 

merge cross-border, they experience a 

number of legal and practical difficulties 

when wishing to perform a cross-border 

conversion. Moreover, the national 

legislation of many Member States 

provides for the procedure of domestic 

conversions without offering an equivalent 

procedure for converting cross-border. 

(4) These developments in the case-law 

have opened up new opportunities for 

companies and firms in the Single Market 

in order to foster economic growth, 

effective competition and productivity. At 

the same time, the objective of a Single 

Market without internal borders for 

companies must also be reconciled with 

other objectives of European integration 

such as social protection (in particular the 

protection of workers), the protection of 

creditors and the protection of 

shareholders, as well as the fight against 

attacks on financial interests of the Union 

via for example money laundering and 

tax evasion. Similarly, the Union 

committed to respect the EU Charter of 

Fundamental Rights. The freedom of 

establishment shall in no way undermine 

other values and principles guaranteed by 

the TFEU such as the promotion of a 

high level of employment and the 

guarantee of adequate social protection 

(Article 9), improved living and working 

conditions and dialogue between 

management and labour, the development 

of human resources with a view to lasting 

high employment and the combating of 

exclusion (Article 151) or countering 

fraud and any other illegal activities 

affecting the financial interests of the 

Union (Article 310). Such objectives, in 

the absence of harmonised rules 

specifically regarding cross-border 

conversions, are pursued by Member States 

through a number of multifarious legal 

provisions and administrative practices. As 

a result, whereas companies are already 

able to merge cross-border, they 

experience a number of legal and practical 

difficulties when wishing to perform a 

cross-border conversion. Moreover, the 

national legislation of many Member States 

provides for the procedure of domestic 

conversions without offering an equivalent 

procedure for converting cross-border. 
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Or. en 

 

Amendment  103 

Martin Schirdewan 

 

Proposal for a directive 

Recital 6 

 
Text proposed by the Commission Amendment 

(6) It is appropriate therefore to 

provide procedural and substantive rules on 

cross-border conversions which would 

contribute to the abolition of restrictions 

on freedom of establishment and provide at 

the same time adequate and proportionate 

protection for stakeholders such as 

employees, creditors and minority 

shareholders. 

(6) It is appropriate therefore to 

provide procedural and substantive rules on 

cross-border conversions which would 

simplify freedom of establishment and at 

the same time provide strong protection for 

stakeholders such as employees, creditors 

and minority shareholders. 

Or. de 

 

Amendment  104 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 6 

 
Text proposed by the Commission Amendment 

(6) It is appropriate therefore to 

provide procedural and substantive rules on 

cross-border conversions which would 

contribute to the abolition of restrictions on 

freedom of establishment and provide at 

the same time adequate and proportionate 

protection for stakeholders such as 

employees, creditors and minority 

shareholders. 

(6) It is appropriate therefore to 

provide procedural and substantive rules on 

cross-border conversions which would 

contribute to the abolition of restrictions on 

freedom of establishment and provide at 

the same time the necessary protection for 

stakeholders such as employees, creditors 

and minority shareholders. 

Or. en 

 



 

PE627.752v01-00 10/78 AM\1162709EN.docx 

EN 

Amendment  105 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 6 a (new) 

 
Text proposed by the Commission Amendment 

 (6a) The current fragmentation of legal 

frameworks in the Union leads to legal 

uncertainty and opportunities for abuses 

related to tax and social obligations or 

legal or contractual rights of employees, 

members and creditors. It is therefore 

important for competent authorities to 

check whether cross-border conversions, 

mergers and divisions are not used to 

create artificial arrangements. For the 

purpose of this Directive, an artificial 

arrangement can be understood either as 

unduly prejudicing the legal or 

contractual rights of employees, members 

and creditors or as defeating the object, 

spirit and purpose of tax provisions that 

would otherwise apply, regardless of the 

intentions of the taxpayers. For the 

assessment of an artificial arrangement 

for tax purposes, competent authorities in 

the Member States shall take into account 

at least a number of factors laid down in 

Commission’s Recommendation of 6 

December 2012 (2012/772/EU) on 

“aggressive tax planning”. Competent 

authorities shall assess the existence of 

artificial arrangements by reference to 

their economic substance. 

Or. en 

 

Amendment  106 

Paul Tang 

 

Proposal for a directive 

Recital 7 
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Text proposed by the Commission Amendment 

(7) The right to convert an existing 

company formed in a Member State into a 

company governed by another Member 

State may in certain circumstances be used 

for abusive purposes such as for the 

circumvention of labour standards, social 

security payments, tax obligations, 

creditors', minority shareholders' rights or 

rules on employees participation. In order 

to combat such possible abuses, a general 

principle of Union law, Member States are 

required to ensure that companies do not 

use the cross-border conversion procedure 

in order to create artificial arrangements 

aimed at obtaining undue tax advantages 

or at unduly prejudicing the legal or 

contractual rights of employees, creditors 

or members. In so far as it constitutes a 
derogation from a fundamental freedom, 

the fight against abuses must be interpreted 

strictly and be based on an individual 

assessment of all relevant circumstances. A 

procedural and substantive framework 

which describes the margin of discretion 

and allows for the diversity of approach by 

Member States whilst at the same time 

setting out the requirements to streamline 

the actions to be taken by national 

authorities to fight abuses in conformity 

with Union law should be laid down. 

(7) The right to convert an existing 

company formed in a Member State into a 

company governed by another Member 

State may not under any circumstances be 

used for abusive purposes such as for the 

circumvention of labour standards, social 

security payments, tax obligations, 

creditors', minority shareholders' rights or 

rules on employees participation. In order 

to combat such possible abuses, a general 

principle of Union law, Member States are 

required to ensure that companies do not 

use the cross-border conversion procedure 

in order to create artificial arrangements. 

The procedure set out in this Directive 

aims at protecting the discretion of the 

Member States to impose corporate taxes 

on profits and employee representation 

obligations on companies. Member States 

should be allowed to block conversions 

and mergers where these would amount to 

artificial arrangements entered into by 

companies with the intention of evading 

future obligations resulting from national 

rules on taxation and employee 

participation. The employee participation 

body should give its consent to any cross 

border conversion or merger. Any 
derogation from a fundamental right or 

freedom, the fight against abuses must be 

interpreted strictly and be based on an 

individual assessment of all relevant 

circumstances. A procedural and 

substantive framework which describes the 

margin of discretion and allows for the 

diversity of approach by Member States 

whilst at the same time setting out the 

requirements to streamline the actions to be 

taken by national authorities to fight abuses 

in conformity with Union law should be 

laid down. 

Or. en 
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Amendment  107 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 7 

 
Text proposed by the Commission Amendment 

(7) The right to convert an existing 

company formed in a Member State into a 

company governed by another Member 

State may in certain circumstances be used 

for abusive purposes such as for the 

circumvention of labour standards, social 

security payments, tax obligations, 

creditors', minority shareholders' rights or 

rules on employees participation. In order 

to combat such possible abuses, a general 

principle of Union law, Member States are 

required to ensure that companies do not 

use the cross-border conversion procedure 

in order to create artificial arrangements 

aimed at obtaining undue tax advantages or 

at unduly prejudicing the legal or 

contractual rights of employees, creditors 

or members. In so far as it constitutes a 

derogation from a fundamental freedom, 
the fight against abuses must be 

interpreted strictly and be based on an 

individual assessment of all relevant 

circumstances. A procedural and 

substantive framework which describes the 

margin of discretion and allows for the 

diversity of approach by Member States 

whilst at the same time setting out the 

requirements to streamline the actions to be 

taken by national authorities to fight abuses 

in conformity with Union law should be 

laid down. 

(7) The right to convert an existing 

company formed in a Member State into a 

company governed by another Member 

State may in certain circumstances be used 

for abusive purposes such as for the 

circumvention of labour standards, social 

security payments, tax obligations, 

creditors', minority shareholders' rights or 

rules on employees participation. In order 

to combat such possible abuses, a general 

principle of Union law, Member States are 

required to ensure that companies do not 

use the cross-border conversion procedure 

in order to create artificial arrangements 

aimed at obtaining undue tax advantages or 

at unduly prejudicing the legal or 

contractual rights of employees, creditors 

or members. The fight against abuses must 

be based on an individual assessment of all 

relevant circumstances. A common 

procedural and substantive framework to 

set out the requirements to streamline the 

actions to be taken by national authorities 

to fight abuses in conformity with Union 

law should be laid down. 

Or. en 

 

Amendment  108 

Martin Schirdewan 
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Proposal for a directive 

Recital 7 

 
Text proposed by the Commission Amendment 

(7) The right to convert an existing 

company formed in a Member State into a 

company governed by another Member 

State may in certain circumstances be used 

for abusive purposes such as for the 

circumvention of labour standards, social 

security payments, tax obligations, 

creditors', minority shareholders' rights or 

rules on employees participation. In order 

to combat such possible abuses, a general 

principle of Union law, Member States are 

required to ensure that companies do not 

use the cross-border conversion procedure 

in order to create artificial arrangements 

aimed at obtaining undue tax advantages 

or at unduly prejudicing the legal or 

contractual rights of employees, creditors 

or members. In so far as it constitutes a 

derogation from a fundamental freedom, 

the fight against abuses must be interpreted 

strictly and be based on an individual 

assessment of all relevant circumstances. A 

procedural and substantive framework 

which describes the margin of discretion 

and allows for the diversity of approach by 

Member States whilst at the same time 

setting out the requirements to streamline 

the actions to be taken by national 

authorities to fight abuses in conformity 

with Union law should be laid down. 

(7) The right to convert an existing 

company formed in a Member State into a 

company governed by another Member 

State may in certain circumstances be used 

for abusive purposes such as for the 

circumvention of labour standards, social 

security payments, tax obligations, 

creditors', minority shareholders' rights or 

rules on employees participation. In order 

to combat such possible abuses, a general 

principle of Union law, Member States are 

required to ensure that companies do not 

use the cross-border conversion procedure 

in order to create purely artificial 

arrangements. Member States should be 

able to block the possibility of conversions 

and mergers leading to artificial 

arrangements resorted to by undertakings 

with the aim of evading future obligations 

arising from national rules on taxation 

and employee participation. In so far as it 

constitutes a derogation from a 

fundamental freedom, the fight against 

abuses must be interpreted strictly and be 

based on an individual assessment of all 

relevant circumstances. A procedural and 

substantive framework which describes the 

margin of discretion and allows for the 

diversity of approach by Member States 

whilst at the same time setting out the 

requirements to streamline the actions to be 

taken by national authorities to fight abuses 

in conformity with Union law should be 

laid down. 

Or. de 

 

Amendment  109 

Andreas Schwab, Axel Voss 

 

Proposal for a directive 
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Recital 7 

 
Text proposed by the Commission Amendment 

(7) The right to convert an existing 

company formed in a Member State into a 

company governed by another Member 

State may in certain circumstances be used 

for abusive purposes such as for the 

circumvention of labour standards, social 

security payments, tax obligations, 

creditors', minority shareholders' rights or 

rules on employees participation. In order 

to combat such possible abuses, a general 

principle of Union law, Member States 

are required to ensure that companies do 

not use the cross-border conversion 

procedure in order to create artificial 

arrangements aimed at obtaining undue 

tax advantages or at unduly prejudicing 

the legal or contractual rights of 

employees, creditors or members. In so 

far as it constitutes a derogation from a 

fundamental freedom, the fight against 

abuses must be interpreted strictly and be 

based on an individual assessment of all 

relevant circumstances. A procedural and 

substantive framework which describes 

the margin of discretion and allows for 

the diversity of approach by Member 

States whilst at the same time setting out 

the requirements to streamline the actions 

to be taken by national authorities to fight 

abuses in conformity with Union law 

should be laid down. 

(7) The right to convert an existing 

company formed in a Member State into a 

company governed by another Member 

State may in certain circumstances be used 

for abusive purposes such as for the 

circumvention of labour standards, social 

security payments, tax obligations, 

creditors', minority shareholders' rights or 

rules on employees participation. With the 

aim of preventing the possibility of such 
abuses in the field of taxation, and taking 

into account ECJ case-law on freedom of 

establishment and the OECD BEPS 

recommendations, legislation has already 

been adopted at EU level to combat tax 

avoidance practices, such as Directive 

(EU) 2016/1164 of 12 June 2016 laying 

down rules against tax avoidance practices 

that directly affect the functioning of the 

internal market. In the event of cross-

border conversion, Member States must 

ensure that a company intending to 

undertake such a conversion complies 

with these rules. In addition, in order to 

ensure that the legal or contractual rights 

of employees, creditors or members are 

not undermined, further appropriate 

safeguards are necessary. 

Or. de 

Justification 

See justification for amendment to Article 86c. 

 

Amendment  110 

Sven Giegold 

on behalf of the Verts/ALE Group 
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Proposal for a directive 

Recital 9 

 
Text proposed by the Commission Amendment 

(9) Given the complexity of cross-

border conversions and the multitude of the 

interests concerned, it is appropriate to 

provide for an ex-ante control in order to 

create legal certainty. To that effect, a 

structured and multi-layered procedure 

should be set out whereby the competent 

authorities of both the departure and the 

destination Member State ensure that a 

decision on the approval of a cross-border 

conversion is taken in a fair, objective and 

non-discriminatory manner on the basis of 

all relevant elements and by taking into 

account all legitimate public interests, in 

particular, the protection of employees, 

members and creditors. 

(9) Given the complexity of cross-

border conversions and the multitude of the 

interests concerned, it is appropriate to 

provide for an ex-ante control in order to 

create legal certainty. To that effect, a 

structured and multi-layered procedure 

should be set out whereby the competent 

authorities of both the departure and the 

destination Member State ensure that a 

decision on the approval of a cross-border 

conversion is taken in a fair, objective and 

non-discriminatory manner on the basis of 

all relevant elements and by taking into 

account all legitimate public interests, in 

particular, the protection of employees, 

members and creditors. Procedures should 

also be in place for situations where 

additional information is available after 

the conversion but question whether the 

conversion has been done for abusive 

purposes. 

Or. en 

 

Amendment  111 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 10 

 
Text proposed by the Commission Amendment 

(10) To allow all stakeholders' 

legitimate interests to be taken into account 

in the procedure governing a cross-border 

conversion, the company should disclose 

the draft terms of the cross-border 

conversion containing the most important 

information about the proposed cross-

border conversion, including the envisaged 

(10) To allow all stakeholders' 

legitimate interests to be taken into 

account in the procedures governing a 

cross-border conversion, the company 

should disclose the draft terms of the cross-

border conversion containing the 

information about the proposed cross-

border conversion, including the envisaged 
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new company form, the instrument of 

constitution and the proposed timetable for 

the conversion. Members, creditors and 

employees of the company carrying out the 

cross-border conversion should be notified 

in order that they can submit comments 

with regard to the proposed conversion. 

new company form and the rationale 

behind the conversion; the instrument of 

constitution and the proposed timetable for 

the conversion. Members, creditors and 

employees of the company carrying out the 

cross-border conversion should be notified 

so that they can submit comments with 

regard to the proposed conversion. Such 

comments should be made public. 

Or. en 

 

Amendment  112 

Martin Schirdewan 

 

Proposal for a directive 

Recital 10 

 
Text proposed by the Commission Amendment 

(10) To allow all stakeholders' 

legitimate interests to be taken into account 

in the procedure governing a cross-border 

conversion, the company should disclose 

the draft terms of the cross-border 

conversion containing the most important 

information about the proposed cross-

border conversion, including the envisaged 

new company form, the instrument of 

constitution and the proposed timetable for 

the conversion. Members, creditors and 

employees of the company carrying out the 

cross-border conversion should be notified 

in order that they can submit comments 

with regard to the proposed conversion. 

(10) To allow all stakeholders' 

legitimate interests to be taken into account 

in the procedure governing a cross-border 

conversion, the company should disclose 

the draft terms of the cross-border 

conversion containing the most important 

information about the proposed cross-

border conversion, including the envisaged 

new company form, the instrument of 

constitution and the proposed timetable for 

the conversion. Members, creditors, trade 

unions and employees of the company 

carrying out the cross-border conversion 

should be notified in order that they can 

submit comments with regard to the 

proposed conversion. 

Or. de 

 

Amendment  113 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 
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Recital 12 

 
Text proposed by the Commission Amendment 

(12) In order to provide information to 

its employees, the company carrying out 

the cross-border conversion should prepare 

a report explaining the implications of the 

proposed cross-border conversion for 

employees. The report should explain in 

particular the implications of the proposed 

cross-border conversion on the 

safeguarding of the jobs of the employees, 

whether there would be any material 

change in the employment relationships 

and the locations of the companies’ places 

of business and how each of these factors 

would relate to any subsidiaries of the 

company. This requirement should not 

however apply where the only employees 

of the company are in its administrative 

organ. The provision of the report should 

be without prejudice to the applicable 

information and consultation proceedings 

instituted at national level following the 

implementation of Directive 2002/14/EC 

of the European Parliament and of the 

Council43 or Directive 2009/38/EC of the 

European Parliament and of the Council44 . 

(12) In order to provide information to 

its employees, the company carrying out 

the cross-border conversion should prepare 

a report explaining the implications of the 

proposed cross-border conversion for 

employees. The report should explain in 

particular the implications of the proposed 

cross-border conversion on the 

safeguarding of the jobs of the employees, 

whether there would be any material 

change in the employment relationships 

and the locations of the companies’ places 

of business and how each of these factors 

would relate to any subsidiaries of the 

company. The provision of the report 

should be without prejudice to the 

applicable information and consultation 

proceedings instituted at national level 

following the implementation of Directive 

2002/14/EC of the European Parliament 

and of the Council43 or Directive 

2009/38/EC of the European Parliament 

and of the Council44. 

_________________ _________________ 

43 Directive 2002/14/EC of the European 

Parliament and of the Council of 11 March 

2002 establishing a general framework for 

informing and consulting employees in the 

European Community (OJ L 80, 23.3.2002, 

p. 29). 

43 Directive 2002/14/EC of the European 

Parliament and of the Council of 11 March 

2002 establishing a general framework for 

informing and consulting employees in the 

European Community (OJ L 80, 23.3.2002, 

p. 29). 

44 Directive 2009/38/EC of the European 

Parliament and of the Council of 6 May 

2009 on the establishment of a European 

Works Council or a procedure in 

Community-scale undertakings and 

Community-scale groups of undertakings 

for the purposes of informing and 

consulting employees (Recast) (OJ L 122, 

16.5.2009, p. 28). 

44 Directive 2009/38/EC of the European 

Parliament and of the Council of 6 May 

2009 on the establishment of a European 

Works Council or a procedure in 

Community-scale undertakings and 

Community-scale groups of undertakings 

for the purposes of informing and 

consulting employees (Recast) (OJ L 122, 

16.5.2009, p. 28). 
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Or. en 

 

Amendment  114 

Miguel Viegas 

 

Proposal for a directive 

Recital 12 

 
Text proposed by the Commission Amendment 

(12) In order to provide information to 

its employees, the company carrying out 

the cross-border conversion should prepare 

a report explaining the implications of the 

proposed cross-border conversion for 

employees. The report should explain in 

particular the implications of the proposed 

cross-border conversion on the 

safeguarding of the jobs of the employees, 

whether there would be any material 

change in the employment relationships 

and the locations of the companies’ places 

of business and how each of these factors 

would relate to any subsidiaries of the 

company. This requirement should not 

however apply where the only employees 

of the company are in its administrative 

organ. The provision of the report should 

be without prejudice to the applicable 

information and consultation proceedings 

instituted at national level following the 

implementation of Directive 2002/14/EC 

of the European Parliament and of the 

Council43or Directive 2009/38/EC of the 

European Parliament and of the Council44. 

(12) In order to provide information to 

its employees, the company carrying out 

the cross-border conversion should prepare 

a report explaining the implications of the 

proposed cross-border conversion for 

employees. The report should explain in 

particular the implications of the proposed 

cross-border conversion on the 

safeguarding of the jobs of the employees, 

whether there would be any material 

change in the employment relationships, 

including changes to salaries and to the 

nature of the employment relationship, 
and the locations of the companies’ places 

of business and how each of these factors 

would relate to any subsidiaries of the 

company. This requirement should not 

however apply where the only employees 

of the company are in its administrative 

organ. The provision of the report should 

be without prejudice to the applicable 

information and consultation proceedings 

instituted at national level following the 

implementation of Directive 2002/14/EC 

of the European Parliament and of the 

Council43 or Directive of the European 

Parliament and of the Council44 . 

_________________ _________________ 

43 Directive 2002/14/EC of the European 

Parliament and of the Council of 11 March 

2002 establishing a general framework for 

informing and consulting employees in the 

European Community (OJ L 80, 23.3.2002, 

p. 29). 

43 Directive 2002/14/EC of the European 

Parliament and of the Council of 11 March 

2002 establishing a general framework for 

informing and consulting employees in the 

European Community (OJ L 80, 23.3.2002, 

p. 29). 

44 Directive 2009/38/EC of the European 44 Directive 2009/38/EC of the European 
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Parliament and of the Council of 6 May 

2009 on the establishment of a European 

Works Council or a procedure in 

Community-scale undertakings and 

Community-scale groups of undertakings 

for the purposes of informing and 

consulting employees (Recast) (OJ L 122, 

16.5.2009, p. 28). 

Parliament and of the Council of 6 May 

2009 on the establishment of a European 

Works Council or a procedure in 

Community-scale undertakings and 

Community-scale groups of undertakings 

for the purposes of informing and 

consulting employees (Recast) (OJ L 122, 

16.5.2009, p. 28). 

Or. pt 

 

Amendment  115 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 12 a (new) 

 
Text proposed by the Commission Amendment 

 (12a) Companies willing to make full 

use of the benefits of the internal market 

through cross-border conversions shall 

submit in return to an adequate level of 

transparency and good corporate 

governance. Public Country by Country 

Reporting is an efficient and appropriate 

tool to increase transparency of 

multinational enterprises activities and to 

enable the public to assess their impact on 

the real economy. It will also improve 

shareholders ability to properly evaluate 

the risks taken by companies, lead to 

investment strategies based on accurate 

information and enhance decision-makers 

possibility to assess the efficiency and the 

impact of national legislations. Therefore, 

a set of financial information shall be 

published ahead of the cross-border 

operation ahead of its execution. 

Or. en 

 

Amendment  116 
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Martin Schirdewan 

 

Proposal for a directive 

Recital 13 

 
Text proposed by the Commission Amendment 

(13) In order to assess the accuracy of 

the information contained in the draft terms 

of conversion and in the reports addressed 

to the members and employees and to 

provide factual elements necessary to 

assess whether the proposed conversion 

constitutes an artificial arrangement, an 

independent expert report should be 

required to be prepared in order to assess 

the proposed cross-border conversion. In 

order to secure the independence of the 

expert, the expert should be appointed by 

the competent authority, following an 

application by the company. In this 

context, the expert report should present all 

relevant information to enable the 

competent authority in the departure 

Member State to take an informed decision 

as to whether or not to issue the pre-

conversion certificate. To this end, the 

expert should be able to obtain all the 

relevant company information and 

documents and carry out all necessary 

investigations in order to gather all the 

evidence required. The expert should use 

information, in particular net turnover and 

profit or loss, number of employees and the 

composition of balance sheet collected by 

the company in view of the preparation of 

financial statements in accordance with 

Union law and the law of Member States. 

However, in order to protect any 

confidential information, including 

business secrets of the company, such 

information should not form part of the 

expert’s final report which itself would be 

publically available. 

(13) In order to assess the accuracy of 

the information contained in the draft terms 

of conversion and merger and in the 

reports addressed to the members and 

employees and to provide factual elements 

necessary to assess whether the proposed 

conversion constitutes an artificial 

arrangement, an independent expert report 

should be required to be prepared in order 

to assess the proposed cross-border 

conversion and merger. In order to 

guarantee the independence of the expert, 

the expert should be appointed jointly by 

the competent authority, at the request of 

the company and, if available, by the 

competent body of the organisation 

representing the company’s employees. In 

this context, the expert report should 

present all relevant information to enable 

the competent authority in the departure 

Member State to take an informed decision 

as to whether or not to issue the pre-

conversion certificate. To this end, the 

expert should be able to obtain all the 

relevant company information and 

documents and carry out all necessary 

investigations in order to gather all the 

evidence required. He or she should also 

be required to receive and consider 

comments and opinions from financial 

authorities, social insurance bodies, the 

representatives of the employees of the 

company, or, where there are no such 

representatives, from the employees 

themselves and also from the creditors 

and members of the company. The expert 

should use information, in particular net 

turnover and profit or loss, number of 

employees and the composition of balance 

sheet collected by the company in view of 

the preparation of financial statements in 
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accordance with Union law and the law of 

Member States. However, in order to 

protect any confidential information, 

including business secrets of the company, 

the critical parts of such information 

should be redacted before being made 

publicly available as part of the final 

report. 

Or. de 

 

Amendment  117 

Miguel Viegas 

 

Proposal for a directive 

Recital 13 

 
Text proposed by the Commission Amendment 

(13) In order to assess the accuracy of 

the information contained in the draft terms 

of conversion and in the reports addressed 

to the members and employees and to 

provide factual elements necessary to 

assess whether the proposed conversion 

constitutes an artificial arrangement, an 

independent expert report should be 

required to be prepared in order to assess 

the proposed cross-border conversion. In 

order to secure the independence of the 

expert, the expert should be appointed by 

the competent authority, following an 

application by the company. In this 

context, the expert report should present all 

relevant information to enable the 

competent authority in the departure 

Member State to take an informed decision 

as to whether or not to issue the pre-

conversion certificate. To this end, the 

expert should be able to obtain all the 

relevant company information and 

documents and carry out all necessary 

investigations in order to gather all the 

evidence required. The expert should use 

information, in particular net turnover and 

profit or loss, number of employees and the 

(13) In order to assess the accuracy of 

the information contained in the draft terms 

of conversion and in the reports addressed 

to the members and employees and to 

provide factual elements necessary to 

assess whether the proposed conversion 

constitutes an artificial arrangement, an 

independent expert report should be 

required to be prepared in order to assess 

the proposed cross-border conversion. In 

order to secure the independence of the 

expert, the expert should be appointed by 

the competent authority, following an 

application by the company. In this 

context, the expert report should present all 

relevant information to enable the 

competent authority in the departure 

Member State to take an informed decision 

as to whether or not to issue the pre-

conversion certificate. To this end, the 

expert should be able to obtain all the 

relevant company information and 

documents and carry out all necessary 

investigations in order to gather all the 

evidence required. The expert should use 

information, in particular net turnover and 

profit or loss, number of employees and the 
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composition of balance sheet collected by 

the company in view of the preparation of 

financial statements in accordance with 

Union law and the law of Member States. 

However, in order to protect any 

confidential information, including 

business secrets of the company, such 

information should not form part of the 

expert’s final report which itself would be 

publically available. 

composition of balance sheet collected by 

the company in view of the preparation of 

financial statements in accordance with 

Union law and the law of Member States. 

Or. pt 

 

Amendment  118 

Andreas Schwab 

 

Proposal for a directive 

Recital 13 

 
Text proposed by the Commission Amendment 

(13) In order to assess the accuracy of 

the information contained in the draft 

terms of conversion and in the reports 

addressed to the members and employees 

and to provide factual elements necessary 

to assess whether the proposed conversion 

constitutes an artificial arrangement, an 

independent expert report should be 

required to be prepared in order to assess 

the proposed cross-border conversion. In 

order to secure the independence of the 

expert, the expert should be appointed by 

the competent authority, following an 

application by the company. In this 

context, the expert report should present all 

relevant information to enable the 

competent authority in the departure 

Member State to take an informed decision 

as to whether or not to issue the pre-

conversion certificate. To this end, the 

expert should be able to obtain all the 

relevant company information and 

documents and carry out all necessary 

investigations in order to gather all the 

evidence required. The expert should use 

(13) In order to assess the planned 

cross-border conversion, the report of an 

independent expert should be required, 

reviewing the accuracy of the information 

in the draft terms of conversion and in the 

report to the members and employees. In 

order to assess the accuracy of the 

information contained in the draft terms 

of conversion and in the report addressed 

to the members and employees, an 

independent expert report should be 

required to be prepared in order to assess 

the proposed cross-border conversion In 

order to secure the independence of the 

expert, the expert should be appointed by 

the competent authority, following an 

application by the company. In this 

context, the expert report should present all 

relevant information to enable the 

competent authority in the departure 

Member State to take an informed decision 

as to whether or not to issue the pre-

conversion certificate. To this end, the 

expert should be able to obtain all the 

relevant company information and 
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information, in particular net turnover and 

profit or loss, number of employees and the 

composition of balance sheet collected by 

the company in view of the preparation of 

financial statements in accordance with 

Union law and the law of Member States. 

However, in order to protect any 

confidential information, including 

business secrets of the company, such 

information should not form part of the 

expert’s final report which itself would be 

publically available. 

documents and carry out all necessary 

investigations in order to gather all the 

evidence required. The expert should use 

information, in particular net turnover and 

profit or loss, number of employees and the 

composition of balance sheet collected by 

the company in view of the preparation of 

financial statements in accordance with 

Union law and the law of Member States. 

However, in order to protect any 

confidential information, including 

business secrets of the company, such 

information should not form part of the 

expert’s final report which itself would be 

publically available. 

Or. de 

Justification 

See amendments to Articles 86c, 86e and 86f. 

 

Amendment  119 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 13 

 
Text proposed by the Commission Amendment 

(13) In order to assess the accuracy of 

the information contained in the draft terms 

of conversion and in the reports addressed 

to the members and employees and to 

provide factual elements necessary to 

assess whether the proposed conversion 

constitutes an artificial arrangement, an 

independent expert report should be 

required to be prepared in order to assess 

the proposed cross-border conversion. In 

order to secure the independence of the 

expert, the expert should be appointed by 

the competent authority, following an 

application by the company. In this 

context, the expert report should present all 

(13) In order to assess the accuracy of 

the information contained in the draft terms 

of conversion and in the reports addressed 

to the members and employees and to 

provide factual elements necessary to 

assess whether the proposed conversion 

constitutes an artificial arrangement, the 

competent authority in the departure 

Member State shall prepare a report in 

order to assess the proposed cross-border 

conversion. In this context, the report 

should present all relevant information to 

take an informed decision as to whether or 

not to issue the pre-conversion certificate. 

To this end, the competent authority 
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relevant information to enable the 

competent authority in the departure 

Member State to take an informed decision 

as to whether or not to issue the pre-

conversion certificate. To this end, the 

expert should be able to obtain all the 

relevant company information and 

documents and carry out all necessary 

investigations in order to gather all the 

evidence required. The expert should use 

information, in particular net turnover and 

profit or loss, number of employees and the 

composition of balance sheet collected by 

the company in view of the preparation of 

financial statements in accordance with 

Union law and the law of Member States. 

However, in order to protect any 

confidential information, including 

business secrets of the company, such 

information should not form part of the 

expert’s final report which itself would be 

publically available. 

should always organise a meeting with 

representatives of employees and should 

be able to obtain all the relevant company 

information and documents and carry out 

all necessary investigations in order to 

gather all the evidence required. The 

competent authority should use 

information, in particular net turnover and 

profit or loss, number of employees and the 

composition of balance sheet collected by 

the company in view of the preparation of 

financial statements in accordance with 

Union law and the law of Member States. 

However, in order to protect 

any confidential information, such 

information should not form part of the 

competent authority’s final report, which 

itself should be publically available. 

Or. en 

 

Amendment  120 

Martin Schirdewan 

 

Proposal for a directive 

Recital 14 

 
Text proposed by the Commission Amendment 

(14) With a view to avoiding 

disproportionate costs and burdens for 

smaller companies carrying out the cross-

border conversion, micro and small 

enterprises, as defined in the Commission 

Recommendation 2003/361/EC45, should 

be exempted from the requirement to 

produce an independent expert report. 

However, these companies can resort to 

an independent expert report to prevent 

litigation costs with creditors. 

deleted 

_________________  
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45 Commission Recommendation 

2003/361/EC of 6 May 2003 concerning 

the definition of micro, small and 

medium-sized enterprises (OJ L 124, 

20.5.2003, p. 36). 

 

Or. de 

 

Amendment  121 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 14 

 
Text proposed by the Commission Amendment 

(14) With a view to avoiding 

disproportionate costs and burdens for 

smaller companies carrying out the cross-

border conversion, micro and small 

enterprises, as defined in the Commission 

Recommendation 2003/361/EC45 , should 

be exempted from the requirement to 

produce an independent expert report. 

However, these companies can resort to an 

independent expert report to prevent 

litigation costs with creditors. 

(14) With a view to avoiding 

disproportionate costs and burdens for 

smaller companies carrying out the cross-

border conversion, micro and small 

enterprises, as defined in the Commission 

Recommendation 2003/361/EC45,should be 

exempted from the requirement to obtain 

an assessment by the competent authority. 

However, these companies can resort to 

such assessment to prevent litigation costs 

with creditors. 

_________________ _________________ 

45 Commission Recommendation 

2003/361/EC of 6 May 2003 concerning 

the definition of micro, small and medium-

sized enterprises (OJ L 124, 20.5.2003, p. 

36). 

45 Commission Recommendation 

2003/361/EC of 6 May 2003 concerning 

the definition of micro, small and medium-

sized enterprises (OJ L 124, 20.5.2003, p. 

36). 

Or. en 

 

Amendment  122 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 15 
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Text proposed by the Commission Amendment 

(15) On the basis of the draft terms of 

conversion and the reports, the general 

meeting of the members of the company 

should decide on whether or not to approve 

those draft terms. It is important that the 

majority requirement for such a vote 

should be sufficiently high in order to 

ensure that the decision to convert is a 

collective one. In addition, members 

should also have the right to vote on any 

arrangements concerning employee 

participation, if they have reserved that 

right during the general meeting. 

(15) On the basis of the draft terms of 

conversion and the reports, the general 

meeting of the members of the company 

should decide on whether or not to approve 

those draft terms. It is important that the 

majority requirement for such a vote 

should be sufficiently high in order to 

ensure that the decision to convert is a 

collective one. 

Or. en 

 

Amendment  123 

Miguel Viegas 

 

Proposal for a directive 

Recital 15 

 
Text proposed by the Commission Amendment 

(15) On the basis of the draft terms of 

conversion and the reports, the general 

meeting of the members of the company 

should decide on whether or not to 

approve those draft terms. It is important 

that the majority requirement for such a 

vote should be sufficiently high in order to 

ensure that the decision to convert is a 

collective one. In addition, members 

should also have the right to vote on any 

arrangements concerning employee 

participation, if they have reserved that 

right during the general meeting. 

(15) The general meeting of the 

members and the plenary meeting of the 

workers' council shall be responsible for 

approving those draft terms. It is important 

that the majority requirement for such a 

vote should be sufficiently high in order to 

ensure that the decision to convert is a 

collective one. In addition, members 

should also have the right to vote on any 

arrangements concerning employee 

participation, if they have reserved that 

right during the general meeting. 

Or. pt 

 

Amendment  124 
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Andreas Schwab 

 

Proposal for a directive 

Recital 16 

 
Text proposed by the Commission Amendment 

(16) It is appropriate that those members 

who held voting rights and who did not 

vote to approve the draft terms of 

conversion and those members without 

voting rights, who could not present their 

position, should be afforded the right to 

exit the company. Those members should 

be able to leave the company and receive 

cash compensation for their shares 

equivalent to the value of their shares. 

Furthermore, they should have a right to 

challenge the calculation and adequacy of 

that cash compensation offered before a 

court. 

(16) It is appropriate that members who 

held voting rights and who have explicitly 

objected to the draft terms of conversion 

should be afforded the right to exit the 

company. Those members should be able 

to leave the company and receive cash 

compensation for their shares equivalent to 

the value of their shares. Furthermore, 

members who have refused the offer of 

cash compensation because they do not 

consider the compensation to be adequate 
should have a right to challenge the 

calculation and adequacy of that cash 

compensation offered before a court. 

Or. de 

Justification 

It is more appropriate to limit this entitlement to the members who have explicitly objected to 

the draft terms of division. In addition, it is questionable why a member who has accepted the 

offer of cash compensation should be permitted to seek a judicial review despite the fact that 

the member would leave the company after accepting the offer. 

 

Amendment  125 

Olle Ludvigsson 

 

Proposal for a directive 

Recital 16 

 
Text proposed by the Commission Amendment 

(16) It is appropriate that those members 

who held voting rights and who did not 

vote to approve the draft terms of 

conversion and those members without 

voting rights, who could not present their 

position, should be afforded the right to 

exit the company. Those members should 

be able to leave the company and receive 

(16) It is appropriate that those members 

who held voting rights and who did not 

vote to approve the draft terms of 

conversion and those members without 

voting rights, who could not present their 

position, should be afforded the right to 

exit the company. Those members should 

be able to leave the company and receive 
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cash compensation for their shares 

equivalent to the value of their shares. 

Furthermore, they should have a right to 

challenge the calculation and adequacy of 

that cash compensation offered before a 

court. 

cash compensation for their shares 

equivalent to the value of their shares. 

Furthermore, they should have a right to 

challenge the calculation and adequacy of 

that cash compensation offered before a 

court or by arbitration. 

Or. en 

 

Amendment  126 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 18 

 
Text proposed by the Commission Amendment 

(18) In order to guarantee the 

appropriate protection of creditors in cases 

where they are not satisfied with the 

protection offered by the company in the 

draft terms of the cross-border conversion, 

creditors may apply to the competent 

judicial or administrative authority of the 

departure Member State for the adequate 

the safeguards. In order to facilitate the 

assessment of prejudice, certain 

presumptions should be laid down whereby 

creditors would be deemed not to be 

prejudiced by a cross-border conversion, 

where the risk of loss to a creditor is 

remote. A presumption should arise where 

an independent expert report concludes 

that there is no reasonable likelihood that 

the creditors would be prejudiced or 

where creditors are offered a right to 

payment against the converted company or 

against a third party guarantee of 

equivalent value to the creditor's original 

claim and which can be brought in the 

same jurisdiction as the original claim. The 

creditor protection provided for in this 

Directive should be without prejudice to 

national laws of the Member State of 

departure concerning payment to public 

(18) In order to guarantee the 

appropriate protection of creditors in cases 

where they are not satisfied with the 

protection offered by the company in the 

draft terms of the cross-border conversion, 

creditors may apply to the competent 

judicial or administrative authority of the 

departure Member State for the adequate 

the safeguards. In order to facilitate the 

assessment of prejudice, certain 

presumptions should be laid down whereby 

creditors would be deemed not to be 

prejudiced by a cross-border conversion, 

where the risk of loss to a creditor is 

remote. A presumption should arise where 

creditors are offered a right to payment 

against the converted company or against a 

third party guarantee of equivalent value to 

the creditor's original claim and which can 

be brought in the same jurisdiction as the 

original claim. The creditor protection 

provided for in this Directive should be 

without prejudice to national laws of the 

Member State of departure concerning 

payment to public bodies, including 

taxation or social security contributions. 
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bodies, including taxation or social security 

contributions. 

Or. en 

 

Amendment  127 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 19 

 
Text proposed by the Commission Amendment 

(19) In order to ensure that employee 

participation is not unduly prejudiced as a 

result of the cross-border conversion, 

where the company carrying out the cross-

border conversion is operating under an 

employee participation system in the 

departure Member State, the company 

should be obliged to take a legal form 

allowing for the exercise of such 

participation, including through the 

presence of representatives of the 

employees in the appropriate management 

or supervisory organ of the company in the 

destination Member State. Moreover, in 

such a case, a bona fide negotiation 

between the company and its employees 

should take place, along the lines of the 

procedure provided for in Directive 

2001/86/EC, with a view to finding an 

amicable solution reconciling the right of 

the company to carry out a cross-border 

conversion with the employees' rights of 

participation. As a result of those 

negotiations, either a bespoke and agreed 

solution or, in the absence of an agreement, 

the application of standard rules as set out 

in the Annex to Directive 2001/86/EC 

should apply, mutatis mutandis. In order to 

protect either the agreed solution or the 

application of those standard rules, the 

company should not be able to remove the 

participation rights through carrying out 

(19) In order to ensure that employee 

participation is not unduly prejudiced as a 

result of the cross-border conversion, 

where the company carrying out the cross-

border conversion is operating under an 

employee participation system in the 

departure Member State, the company 

should be obliged to take a legal form 

allowing for the exercise of such 

equivalent participation, including through 

the presence of representatives of the 

employees in the appropriate management 

or supervisory organ of the company in the 

destination Member State. Moreover, in 

such a case, a bona fide negotiation 

between the company and its employees 

should take place in a timely manner 

ahead of the conversion, along the lines of 

the procedure provided for in Directive 

2001/86/EC, with a view to finding an 

amicable solution reconciling the right of 

the company to carry out a cross-border 

conversion with the employees' rights of 

participation. As a result of those 

negotiations, either a bespoke and agreed 

solution or, in the absence of an agreement, 

the application of standard rules as set out 

in the Annex to Directive 2001/86/EC 

should apply, mutatis mutandis. In order to 

protect either the agreed solution or the 

application of those standard rules, the 

company should not be able to remove the 
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subsequent domestic or cross-border 

conversion, merger or division within three 

years. 

participation rights through carrying out 

subsequent domestic or cross-border 

conversion, merger or division within 

ten years. 

Or. en 

 

Amendment  128 

Miguel Viegas 

 

Proposal for a directive 

Recital 19 

 
Text proposed by the Commission Amendment 

(19) In order to ensure that employee 

participation is not unduly prejudiced as a 

result of the cross-border conversion, 

where the company carrying out the cross-

border conversion is operating under an 

employee participation system in the 

departure Member State, the company 

should be obliged to take a legal form 

allowing for the exercise of such 

participation, including through the 

presence of representatives of the 

employees in the appropriate management 

or supervisory organ of the company in the 

destination Member State. Moreover, in 

such a case, a bona fide negotiation 

between the company and its employees 

should take place, along the lines of the 

procedure provided for in Directive 

2001/86/EC, with a view to finding an 

amicable solution reconciling the right of 

the company to carry out a cross-border 

conversion with the employees' rights of 

participation. As a result of those 

negotiations, either a bespoke and agreed 

solution or, in the absence of an agreement, 

the application of standard rules as set out 

in the Annex to Directive 2001/86/EC 

should apply, mutatis mutandis. In order to 

protect either the agreed solution or the 

application of those standard rules, the 

company should not be able to remove the 

(19) In order to ensure that employee 

participation is not unduly prejudiced as a 

result of the cross-border conversion, 

where the company carrying out the cross-

border conversion is operating under an 

employee participation system in the 

departure Member State, the company 

should be obliged to take a legal form 

allowing for the exercise of such 

participation, including through the 

presence of representatives of the 

employees in the appropriate management 

or supervisory organ of the company in the 

destination Member State. Moreover, in 

such a case, a bona fide negotiation 

between the company and its employees 

should take place, along the lines of the 

procedure provided for in Directive 

2001/86/EC, with a view to finding an 

amicable solution reconciling the right of 

the company to carry out a cross-border 

conversion with the employees' rights of 

participation. As a result of those 

negotiations, either a bespoke and agreed 

solution or, in the absence of an agreement, 

the application of standard rules as set out 

in the Annex to Directive 2001/86/EC 

should apply, mutatis mutandis. In order to 

protect either the agreed solution or the 

application of those standard rules, the 

company should not be able to remove the 
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participation rights through carrying out 

subsequent domestic or cross-border 

conversion, merger or division within three 

years. 

participation rights through carrying out 

subsequent domestic or cross-border 

conversion, merger or division within 10 

years. 

Or. pt 

 

Amendment  129 

Miguel Viegas 

 

Proposal for a directive 

Recital 20 

 
Text proposed by the Commission Amendment 

(20) In order to prevent the 

circumvention of employee participation 

rights by means of a cross-border 

conversion, the company carrying out a 

conversion which is registered in the 

Member State which provides for the 

employee participation rights, should not 

be able to perform a cross-border 

conversion without first entering into 

negotiations with its employees or their 

representatives when the average number 

of employees employed by that company is 

equivalent to four fifths of the national 

threshold for triggering such employee 

participation. 

(20) In order to prevent the 

circumvention of employee participation 

rights by means of a cross-border 

conversion, the company carrying out a 

conversion which is registered in the 

Member State which provides for the 

employee participation rights, should not 

be able to perform a cross-border 

conversion or enter into an agreement on 

behalf of workers. 

Or. pt 

 

Amendment  130 

Andreas Schwab 

 

Proposal for a directive 

Recital 20 

 
Text proposed by the Commission Amendment 

(20) In order to prevent the 

circumvention of employee participation 

rights by means of a cross-border 

(20) In order to prevent the 

circumvention of employee participation 

rights by means of a cross-border 
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conversion, the company carrying out a 

conversion which is registered in the 

Member State which provides for the 

employee participation rights, should not 

be able to perform a cross-border 

conversion without first entering into 

negotiations with its employees or their 

representatives when the average number 

of employees employed by that company is 

equivalent to four fifths of the national 

threshold for triggering such employee 

participation. 

conversion, the company carrying out a 

conversion which is registered in the 

Member State which provides for the 

employee participation rights, should not 

be able to perform a cross-border 

conversion without first entering into 

negotiations with its employees or their 

representatives when the average number 

of employees employed by that company 

exceeds 500. 

Or. de 

Justification 

It is necessary to make the rules coherent: the threshold of 500 employees, which is also 

provided for in the provisions on cross-border mergers, and in particular Article 133 thereof, 

has proved its worth in practice and should therefore apply uniformly to all restructuring 

measures across the EU. 

 

Amendment  131 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 20 

 
Text proposed by the Commission Amendment 

(20) In order to prevent the 

circumvention of employee participation 

rights by means of a cross-border 

conversion, the company carrying out a 

conversion which is registered in the 

Member State which provides for the 

employee participation rights, should not 

be able to perform a cross-border 

conversion without first entering into 

negotiations with its employees or their 

representatives when the average number 

of employees employed by that company is 

equivalent to four fifths of the national 

threshold for triggering such employee 

participation. 

(20) In order to prevent the 

circumvention of employee participation 

rights by means of a cross-border 

conversion, the company carrying out a 

conversion which is registered in the 

Member State which provides for the 

employee participation rights, should not 

be able to perform a cross-border 

conversion without first entering into 

negotiations with its employees or their 

representatives when the average number 

of employees employed by that company is 

at least equivalent to four fifths of the 

national threshold for triggering such 

employee participation. 
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Or. en 

 

Amendment  132 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 21 

 
Text proposed by the Commission Amendment 

(21) To ensure a proper allocation of 

tasks among Member States and an 

efficient and effective ex-ante control of 

cross-border conversions, both the 

departure and the destination Member 

States should designate the appropriate 

competent authorities. In particular, the 

competent authorities of the departure 

Member States should have the power to 

issue a pre-conversion certificate without 

which the competent authorities in the 

destination Member State should not be 

able to complete the cross-border 

conversion procedure. 

(21) To ensure a proper allocation of 

tasks among Member States and an 

efficient and effective ex-ante control of 

cross-border conversions, both the 

departure and the destination Member 

States should designate the appropriate 

competent authorities. In particular, the 

competent authorities of the departure 

Member States should have the power to 

issue a pre-conversion certificate without 

which the competent authorities in the 

destination Member State should not be 

able to complete the cross-border 

conversion procedure. A list of national 

competent authorities in the Member 

States shall be prepared and publish by 

the Commission. Member States’ 

competent authorities are expected to 

collaborate together in cases of cross-

border conversions.  

Or. en 

 

Amendment  133 

Andreas Schwab 

 

Proposal for a directive 

Recital 22 

 
Text proposed by the Commission Amendment 

(22) The issue of the pre-conversion 

certificate by the departure Member State 

should be scrutinised to ensure the legality 

(22) The issue of the pre-conversion 

certificate by the departure Member State 

should be scrutinised to ensure the legality 
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of the cross-border conversion of the 

company. The competent authority of the 

departure Member State should decide on 

the issue of the pre-conversion certificate 

within one month of the application by the 

company, unless it has serious concerns 

as to the existence of an artificial 

arrangement aimed at obtaining undue 

tax advantages or unduly prejudicing the 

legal or contractual rights of employees, 

creditors or members. In such a case, the 

competent authority should carry out an 

in-depth assessment. However, this in-

depth assessment should not be carried 

out systematically, but it should be 

conducted on a case-by-case basis, where 

there are serious concerns as to the 

existence of an artificial arrangement. 

For their assessment, competent 

authorities should take into account at 

least a number of factors laid down in this 

Directive which however should be only 

considered as indicative factors in the 

overall assessment and not be considered 

in isolation. In order not to burden 

companies with an overly lengthy 

procedure, this in-depth assessment 

should in any event be concluded within 

two months of informing the company 

that the in-depth assessment will be 

carried out. 

of the cross-border conversion of the 

company. The competent authority of the 

departure Member State should decide on 

the issue of the pre-conversion certificate 

within one month of the application by the 

company. 

Or. de 

Justification 

See amendment to Article 86c. 

 

Amendment  134 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 22 
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Text proposed by the Commission Amendment 

(22) The issue of the pre-conversion 

certificate by the departure Member State 

should be scrutinised to ensure the legality 

of the cross-border conversion of the 

company. The competent authority of the 

departure Member State should decide on 

the issue of the pre-conversion certificate 

within one month of the application by the 

company, unless it has serious concerns as 

to the existence of an artificial arrangement 

aimed at obtaining undue tax advantages or 

unduly prejudicing the legal or contractual 

rights of employees, creditors or members. 

In such a case, the competent authority 

should carry out an in-depth assessment. 

However, this in-depth assessment should 

not be carried out systematically, but it 

should be conducted on a case-by-case 

basis, where there are serious concerns as 

to the existence of an artificial 

arrangement. For their assessment, 

competent authorities should take into 

account at least a number of factors laid 

down in this Directive which however 

should be only considered as indicative 

factors in the overall assessment and not be 

considered in isolation. In order not to 

burden companies with an overly lengthy 

procedure, this in-depth assessment should 

in any event be concluded within two 

months of informing the company that the 

in-depth assessment will be carried out. 

(22) The issue of the pre-conversion 

certificate by the departure Member State 

should be scrutinised to ensure the legality 

of the cross-border conversion of the 

company and the lack of abuses such as 

the circumvention of labour standards, 

social security payments, tax obligations, 

creditors', minority shareholders' rights 

or rules on employees participation. The 

competent authority of the departure 

Member State should decide on the issue of 

the pre-conversion certificate within three 

months of the application by the company, 

unless it has serious concerns as to the 

existence of an artificial arrangement 

aimed at obtaining undue tax advantages or 

unduly prejudicing the legal or contractual 

rights of employees, creditors or members. 

In such a case, the competent authority 

should carry out an in-depth assessment. 

However, this in-depth assessment should 

not be carried out systematically, but it 

should be conducted on a case-by-case 

basis, where there are serious concerns as 

to the existence of an artificial 

arrangement. For their assessment, 

competent authorities should take into 

account at least a number of factors laid 

down in this Directive which however 

should be only considered as indicative 

factors in the overall assessment and not be 

considered in isolation. In order not to 

burden companies with an overly lengthy 

procedure, this in-depth assessment should 

in any event be concluded within five 

months of informing the company that the 

in-depth assessment will be carried out. 

The assessment by the departure Member 

States, once final, shall be shared with the 

destination Member State’s competent 

authority. 

Or. en 
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Amendment  135 

Martin Schirdewan 

 

Proposal for a directive 

Recital 22 

 
Text proposed by the Commission Amendment 

(22) The issue of the pre-conversion 

certificate by the departure Member State 

should be scrutinised to ensure the legality 

of the cross-border conversion of the 

company. The competent authority of the 

departure Member State should decide on 

the issue of the pre-conversion certificate 

within one month of the application by the 

company, unless it has serious concerns as 

to the existence of an artificial arrangement 

aimed at obtaining undue tax advantages or 

unduly prejudicing the legal or contractual 

rights of employees, creditors or members. 

In such a case, the competent authority 

should carry out an in-depth assessment. 

However, this in-depth assessment should 

not be carried out systematically, but it 

should be conducted on a case-by-case 

basis, where there are serious concerns as 

to the existence of an artificial 

arrangement. For their assessment, 

competent authorities should take into 

account at least a number of factors laid 

down in this Directive which however 

should be only considered as indicative 

factors in the overall assessment and not be 

considered in isolation. In order not to 

burden companies with an overly lengthy 

procedure, this in-depth assessment should 

in any event be concluded within two 

months of informing the company that the 

in-depth assessment will be carried out. 

(22) The issue of the pre-conversion 

certificate by the departure Member State 

should be scrutinised to ensure the legality 

of the cross-border conversion of the 

company. The competent authority of the 

departure Member State should decide on 

the issue of the pre-conversion certificate 

within two months of the application by 

the company, unless it has serious concerns 

as to the existence of an artificial 

arrangement aimed at obtaining undue tax 

advantages or unduly prejudicing the legal 

or contractual rights of employees, 

creditors or members. In such a case, the 

competent authority should carry out an in-

depth assessment. However, this in-depth 

assessment should not be carried out 

systematically, but it should be conducted 

on a case-by-case basis, where there are 

serious concerns as to the existence of an 

artificial arrangement. For their 

assessment, competent authorities should 

take into account at least a number of 

factors laid down in this Directive which 

however should be only considered as 

indicative factors in the overall assessment 

and not be considered in isolation. In order 

not to burden companies with an overly 

lengthy procedure, this in-depth assessment 

should in any event be concluded within 

four months of informing the company that 

the in-depth assessment will be carried out. 

Or. de 

 

Amendment  136 

Sven Giegold 

on behalf of the Verts/ALE Group 



 

AM\1162709EN.docx 37/78 PE627.752v01-00 

 EN 

 

Proposal for a directive 

Recital 23 

 
Text proposed by the Commission Amendment 

(23) After having received a pre-

conversion certificate, and after verifying 

that the incorporation requirements in the 

destination Member State are fulfilled, the 

competent authorities of the destination 

Member State should register the company 

in the business register of that Member 

State. Only after this registration should the 

competent authority of the departure 

Member State strike the company off its 

own register. It should not be possible for 

the competent authority of the destination 

Member State to challenge the accuracy of 

the information provided by the pre-

conversion certificate. As a consequence of 

the cross-border conversion, the converted 

company should retain its legal personality, 

its assets and liabilities and all rights and 

obligations, including rights and 

obligations arising from contracts, acts or 

omissions. 

(23) After having received a pre-

conversion certificate, and after verifying 

that the incorporation requirements in the 

destination Member State are fulfilled, the 

competent authorities of the destination 

Member State should register the company 

in the business register of that Member 

State. The destination Member States 

should also verify the ultimate beneficial 

owner(s) of the converted company, based 

on information received. Only after 

this registration should the competent 

authority of the departure Member 

State strike the company off its own 

register. It should be possible for 

the competent authority of the destination 

Member State to challenge the accuracy of 

the information provided by the pre-

conversion certificate based on 

substantiated proof of attempt of fraud, 

which shall be shared with the Member 

State of origin. As a consequence of the 

cross-border conversion, the converted 

company should retain its legal personality, 

its assets and liabilities and all rights and 

obligations, including rights 

and obligations arising from contracts, acts 

or omissions. 

Or. en 

 

Amendment  137 

Martin Schirdewan 

 

Proposal for a directive 

Recital 23 

 
Text proposed by the Commission Amendment 

(23) After having received a pre- (23) After having received a pre-
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conversion certificate, and after verifying 

that the incorporation requirements in the 

destination Member State are fulfilled, the 

competent authorities of the destination 

Member State should register the company 

in the business register of that Member 

State. Only after this registration should the 

competent authority of the departure 

Member State strike the company off its 

own register. It should not be possible for 

the competent authority of the destination 

Member State to challenge the accuracy of 

the information provided by the pre-

conversion certificate. As a consequence of 

the cross-border conversion, the converted 

company should retain its legal personality, 

its assets and liabilities and all rights and 

obligations, including rights and 

obligations arising from contracts, acts or 

omissions. 

conversion certificate, and after verifying 

that the incorporation requirements in the 

destination Member State are fulfilled, the 

competent authorities of the destination 

Member State should register the company 

in the business register of that Member 

State. Only after this registration should the 

competent authority of the departure 

Member State strike the company off its 

own register. It should be possible for the 

competent authority of the destination 

Member State to challenge the accuracy of 

the information provided by the pre-

conversion certificate, particularly in 

order to avoid artificial arrangements. As 

a consequence of the cross-border 

conversion, the converted company should 

retain its legal personality, its assets and 

liabilities and all rights and obligations, 

including rights and obligations arising 

from contracts, acts or omissions. 

Or. de 

 

Amendment  138 

Martin Schirdewan 

 

Proposal for a directive 

Recital 26 

 
Text proposed by the Commission Amendment 

(26) The evaluation of the 

implementation of the cross-border merger 

rules in Member States has shown that the 

number of cross-border mergers in the 

Union has significantly increased. 

However, this evaluation has also revealed 

certain shortcomings in relation 

specifically to creditor protection and 

shareholder protection as well as to the 

lack of simplified procedures which 

impede the full effectiveness and efficiency 

of those cross-border merger rules. 

(26) The evaluation of the 

implementation of the cross-border merger 

rules in Member States has shown that the 

number of cross-border mergers in the 

Union has significantly increased. 

However, this evaluation has also revealed 

certain shortcomings in relation 

specifically to creditor protection, 

protection of employees and shareholder 

protection as well as to the lack of 

simplified procedures which impede the 

full effectiveness and efficiency of those 

cross-border merger rules. 
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Or. de 

 

Amendment  139 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 28 

 
Text proposed by the Commission Amendment 

(28) In order to further enhance the 

existing cross-border merger procedure, it 

is necessary to simplify those merger rules, 

where appropriate, whilst at the same time 

ensuring that stakeholders, and in 

particular employees, are adequately 

protected. Therefore, the existing cross-

border merger rules should be modified in 

order to oblige the management or 

administrative organs of the merging 

companies to prepare separate reports 

detailing the legal and economic aspects of 

the cross-border merger for both members 

and for employees. The obligation on the 

management or administrative organ of 

the company to prepare the report for the 

members may however be waived, where 

those members are already informed 

about legal and economic aspects of the 

proposed merger. However, the report 

prepared for employees may only be 

waived where the merging companies and 

their subsidiaries do not have any 

employees other than those who form part 

of the management or administrative 

organ. 

(28) In order to further enhance the 

existing cross-border merger procedure, it 

is necessary to simplify those merger rules, 

where appropriate, whilst at the same time 

ensuring that stakeholders, and 

in particular employees, are adequately 

protected. Therefore, the existing cross-

border merger rules should be modified in 

order to oblige the management or 

administrative organs of the merging 

companies to prepare separate 

reports detailing the legal and economic 

aspects as well as the rationale for 

the cross-border merger for both members 

and for employees. 

Or. en 

 

Amendment  140 

Andreas Schwab 

 

Proposal for a directive 
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Recital 28 

 
Text proposed by the Commission Amendment 

(28) In order to further enhance the 

existing cross-border merger procedure, it 

is necessary to simplify those merger rules, 

where appropriate, whilst at the same time 

ensuring that stakeholders, and in 

particular employees, are adequately 

protected. Therefore, the existing cross-

border merger rules should be modified in 

order to oblige the management or 

administrative organs of the merging 

companies to prepare separate reports 

detailing the legal and economic aspects of 

the cross-border merger for both members 

and for employees. The obligation on the 

management or administrative organ of the 

company to prepare the report for the 

members may however be waived, where 

those members are already informed about 

legal and economic aspects of the proposed 

merger. However, the report prepared for 

employees may only be waived where the 

merging companies and their subsidiaries 

do not have any employees other than 

those who form part of the management or 

administrative organ. 

(28) In order to further enhance the 

existing cross-border merger procedure, it 

is necessary to simplify those merger rules, 

where appropriate, whilst at the same time 

ensuring that stakeholders, and in 

particular employees, are adequately 

protected. Therefore, the existing cross-

border merger rules should be modified in 

order to oblige the management or 

administrative organs of the merging 

companies to prepare a separate report 

detailing the legal and economic aspects of 

the cross-border merger for both members 

and for employees. The obligation on the 

management or administrative organ of the 

company to prepare the report for the 

members may however be waived, where 

those members are already informed about 

legal and economic aspects of the proposed 

merger. In this case the report should be 

limited to the information relevant to the 

employees. However, the report prepared 

for employees may only be waived where 

the merging companies and their 

subsidiaries do not have any employees 

other than those who form part of the 

management or administrative organ. 

Or. de 

Justification 

See amendment to Articles 86e and 86f. 

 

Amendment  141 

Miguel Viegas 

 

Proposal for a directive 

Recital 28 

 
Text proposed by the Commission Amendment 

(28) In order to further enhance the (28) In order to further enhance the 
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existing cross-border merger procedure, it 

is necessary to simplify those merger rules, 

where appropriate, whilst at the same time 

ensuring that stakeholders, and in 

particular employees, are adequately 

protected. Therefore, the existing cross-

border merger rules should be modified in 

order to oblige the management or 

administrative organs of the merging 

companies to prepare separate reports 

detailing the legal and economic aspects of 

the cross-border merger for both members 

and for employees. The obligation on the 

management or administrative organ of the 

company to prepare the report for the 

members may however be waived, where 

those members are already informed about 

legal and economic aspects of the proposed 

merger. However, the report prepared for 

employees may only be waived where the 

merging companies and their subsidiaries 

do not have any employees other than 

those who form part of the management or 

administrative organ. 

existing cross-border merger procedure, it 

is necessary to simplify those merger rules, 

where appropriate, whilst at the same time 

ensuring that stakeholders, and in 

particular employees, are adequately 

protected. Therefore, the existing cross-

border merger rules should be modified in 

order to oblige the management or 

administrative organs of the merging 

companies to prepare reports detailing the 

legal and economic aspects of the cross-

border merger for both members and for 

employees. The obligation on the 

management or administrative organ of the 

company to prepare the report for the 

members may however be waived, where 

those members are already informed about 

legal and economic aspects of the proposed 

merger. However, the report prepared for 

employees may only be waived where the 

merging companies and their subsidiaries 

do not have any employees other than 

those who form part of the management or 

administrative organ. 

Or. pt 

 

Amendment  142 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 29 

 
Text proposed by the Commission Amendment 

(29) Furthermore, in order to enhance 

the protection afforded to the employees of 

the merging company or companies, 

employees or their representatives may 

provide their opinion on the company 

report setting out the implications of the 

cross-border merger for them. The 

provision of the report should be without 

prejudice to the applicable information and 

consultation proceedings instituted at 

(29) Furthermore, in order to enhance 

the protection afforded to the employees of 

the merging company or companies, 

employees or their representatives 

shall provide their opinion on the company 

report setting out the implications of the 

cross-border merger for them. The 

provision of the report should be without 

prejudice to the applicable information and 

consultation proceedings instituted at 
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national level following the 

implementation of Council Directive 

2001/23/EC48 , Directive 2002/14/EC or 

Directive 2009/38/EC. 

national level following the 

implementation of Council Directive 

2001/23/EC48 , Directive 2002/14/EC or 

Directive 2009/38/EC. 

_________________ _________________ 

48 Council Directive 2001/23/EC of 12 

March 2001 on the approximation of the 

laws of the Member States relating to the 

safeguarding of employees' rights in the 

event of transfers of undertakings, 

businesses or parts of undertakings or 

businesses (OJ L 82, 22.3.2001, p. 16). 

48 Council Directive 2001/23/EC of 12 

March 2001 on the approximation of the 

laws of the Member States relating to the 

safeguarding of employees' rights in the 

event of transfers of undertakings, 

businesses or parts of undertakings or 

businesses (OJ L 82, 22.3.2001, p. 16). 

Or. en 

 

Amendment  143 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 29 a (new) 

 
Text proposed by the Commission Amendment 

 (29a) Companies willing to make full 

use of the benefits of the internal market 

through cross-border mergers shall 

submit in return to an adequate level of 

transparency and good corporate 

governance. Public Country by Country 

Reporting is an efficient and appropriate 

tool to increase transparency of 

multinational enterprises activities and to 

enable the public to assess their impact on 

the real economy. It will also improve 

shareholders ability to properly evaluate 

the risks taken by companies, lead to 

investment strategies based on accurate 

information and enhance decision-makers 

possibility to assess the efficiency and the 

impact of national legislations. Therefore, 

a set of financial information shall be 

published ahead of the cross-border 

merger ahead of its execution. 
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Or. en 

 

Amendment  144 

Paul Tang 

 

Proposal for a directive 

Recital 29 a (new) 

 
Text proposed by the Commission Amendment 

 (29a) To prevent conflicts of interests 

between the members of the management 

body and the interest of the company, they 

should not be allowed to benefit 

financially from the merger in the form of 

variable compensation, bonuses or rising 

share prices. 

Or. en 

 

Amendment  145 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 30 a (new) 

 
Text proposed by the Commission Amendment 

 (30a) In order to assess the accuracy of 

the information contained in the draft 

terms of merger and in the reports 

addressed to the members and employees 

and to provide factual elements necessary 

to assess whether the proposed merger 

constitutes an artificial arrangement, the 

competent authority in the departure 

Member State shall prepare a report in 

order to assess the proposed cross-border 

merger. In this context, the report should 

present all relevant information to take 

an informed decision as to whether or not 

to issue the pre-conversion certificate. To 

this end, the competent authority should 

always organise a meeting 
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with representatives of employees and 

should be able to obtain all the 

relevant company information and 

documents and carry out all necessary 

investigations in order to gather all the 

evidence required. The competent 

authority should use information, in 

particular net turnover and profit or loss, 

number of employees and the composition 

of balance sheet collected by the 

companies in view of the preparation of 

financial statements in accordance with 

Union law and the law of Member States. 

However, in order to protect any 

confidential information 

such information should not form part of 

the competent authority’s final report 

which itself would be publically available. 

Or. en 

 

Amendment  146 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 30 b (new) 

 
Text proposed by the Commission Amendment 

 (30b) With a view to avoiding 

disproportionate costs and burdens for 

smaller companies carrying out the cross-

border merger, micro and 

small enterprises, as defined in the 

Commission Recommendation 

2003/361/EC, should be exempted from 

the requirement to obtain an assessment 

by the competent authority. However, 

these companies can resort to such 

assessment to prevent litigation costs with 

creditors. 

Or. en 
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Amendment  147 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 31 

 
Text proposed by the Commission Amendment 

(31) The lack of harmonisation of 

safeguards for members or creditors has 

been identified an obstacle for cross-border 

mergers by different stakeholders. 

Members and creditors should be offered 

the same level of protection regardless of 

the Member States in which the merging 

companies are situated. This is without 

prejudice to the Member States’ rules on 

protecting creditors or shareholders which 

are outside the scope of the harmonised 

measures, such as transparency 

requirements. 

(31) The lack of harmonisation of 

safeguards for members, employees or 

creditors has been identified as an obstacle 

for cross-border mergers by different 

stakeholders. Members, employees and 

creditors should be offered the same level 

of protection regardless of the Member 

States in which the merging companies are 

situated. This is without prejudice to the 

Member States’ rules on protecting 

creditors, employees or shareholders which 

are outside the scope of the harmonised 

measures, such as 

transparency requirements. 

Or. en 

 

Amendment  148 

Olle Ludvigsson 

 

Proposal for a directive 

Recital 32 

 
Text proposed by the Commission Amendment 

(32) In order to ensure that members of 

the companies participating in the cross-

border merger are treated equally, it is 

appropriate that members who held voting 

rights and who did not vote to approve the 

common draft terms of merger or those 

members without voting rights, who could 

not present their position, should be 

afforded the right to exit the company. 

Those members should be able to leave the 

company and receive cash compensation 

for their shares equivalent to the value of 

(32) In order to ensure that members of 

the companies participating in the cross-

border merger are treated equally, it is 

appropriate that members who held voting 

rights and who did not vote to approve the 

common draft terms of merger or those 

members without voting rights, who could 

not present their position, should be 

afforded the right to exit the company. 

Those members should be able to leave the 

company and receive cash compensation 

for their shares equivalent to the value of 
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their shares. Furthermore, they should have 

a right to challenge the calculation and 

adequacy of that cash compensation 

offered before a court. 

their shares. Furthermore, they should have 

a right to challenge the calculation and 

adequacy of that cash compensation 

offered before a court or by arbitration. 

Or. en 

 

Amendment  149 

Andreas Schwab 

 

Proposal for a directive 

Recital 32 

 
Text proposed by the Commission Amendment 

(32) In order to ensure that members of 

the companies participating in the cross-

border merger are treated equally, it is 

appropriate that members who held voting 

rights and who did not vote to approve the 

common draft terms of merger or those 

members without voting rights, who could 

not present their position, should be 
afforded the right to exit the company. 

Those members should be able to leave the 

company and receive cash compensation 

for their shares equivalent to the value of 

their shares. Furthermore, they should have 

a right to challenge the calculation and 

adequacy of that cash compensation 

offered before a court. 

(32) In order to ensure that members of 

the company being acquired who have 

explicitly objected to the common draft 

terms of merger are afforded the right to 

exit the company (sic - translator's note). 

Those members should be able to leave the 

company and receive cash compensation 

for their shares equivalent to the value of 

their shares. Furthermore, members who 

have refused the offer of cash 

compensation because they do not 

consider the compensation to be adequate 
should have a right to challenge the 

calculation and adequacy of that cash 

compensation offered before a court. 

Or. de 

Justification 

It is more appropriate to limit this entitlement to the members who have explicitly objected to 

the draft terms of division. In addition, it is questionable why a member who has accepted the 

offer of cash compensation should be permitted to seek a judicial review despite the fact that 

the member would leave the company after accepting the offer. 

 

Amendment  150 

Sven Giegold 

on behalf of the Verts/ALE Group 
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Proposal for a directive 

Recital 35 

 
Text proposed by the Commission Amendment 

(35) In order to guarantee the 

appropriate protection of creditors in cases 

where they are not satisfied with the 

protection offered by the company in the 

common draft terms of the cross-border 

merger, creditors who are prejudiced by the 

cross-border merger may apply to the 

competent administrative or judicial 

authority of each Member State of the 

merging companies for the safeguards they 

consider adequate. In order to facilitate the 

assessment of prejudice, certain 

presumptions should be laid down whereby 

creditors would be deemed not to be 

prejudiced by a cross-border merger, where 

the risk of loss to a creditor is remote. A 

presumption should arise where an 

independent expert concludes that there is 

no reasonable likelihood that the creditors 

would be prejudiced or where creditors are 

offered a right to payment against the 

merged company or against a third party 

guarantee of equivalent value to the 

creditor's original claim and which can be 

brought in the same jurisdiction as the 

original claim. 

(35) In order to guarantee the 

appropriate protection of creditors in cases 

where they are not satisfied with the 

protection offered by the company in the 

common draft terms of the cross-border 

merger, creditors who are prejudiced by the 

cross-border merger may apply to the 

competent administrative or judicial 

authority of each Member State of the 

merging companies for the safeguards they 

consider adequate. In order to facilitate the 

assessment of prejudice, certain 

presumptions should be laid down whereby 

creditors would be deemed not to be 

prejudiced by a cross-border merger, where 

the risk of loss to a creditor is remote. A 

presumption should arise where creditors 

are offered a right to payment against the 

merged company or against a third party 

guarantee of equivalent value to the 

creditor's original claim and which can be 

brought in the same jurisdiction as the 

original claim. 

Or. en 

 

Amendment  151 

Martin Schirdewan 

 

Proposal for a directive 

Recital 36 

 
Text proposed by the Commission Amendment 

(36) The existing Union law does not 

provide for a legal framework for cross-

border divisions of companies and firms, 

deleted 
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since Directive (EU) 2017/1132 only 

provides rules in Chapter III for domestic 

divisions of public limited companies. 

Or. de 

 

Amendment  152 

Martin Schirdewan 

 

Proposal for a directive 

Recital 37 

 
Text proposed by the Commission Amendment 

(37) The European Parliament has 

called upon the Commission to adopt 

harmonised rules on cross-border 

divisions. This harmonised legal 

framework would further contribute to the 

removal of restrictions on the freedom of 

establishment whilst at the same time 

providing adequate protection for 

stakeholders such as employees, creditors 

and members. 

deleted 

Or. de 

 

Amendment  153 

Martin Schirdewan 

 

Proposal for a directive 

Recital 38 

 
Text proposed by the Commission Amendment 

(38) This directive lays down rules on 

cross-border divisions, both for partial 

and full divisions, but only through the 

formation of new companies. However, 

this directive does not provide a 

harmonised framework for cross-border 

divisions in which a company transfers 

assets and liabilities to more than one 

existing company as these instances had 

deleted 
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been viewed as being very complex, 

requiring the involvement of competent 

authorities from several Member States 

and entailing additional risks in terms of 

fraud and the circumvention of those 

rules. 

Or. de 

 

Amendment  154 

Martin Schirdewan 

 

Proposal for a directive 

Recital 38 

 
Text proposed by the Commission Amendment 

(38) This directive lays down rules on 

cross-border divisions, both for partial 

and full divisions, but only through the 

formation of new companies. However, 

this directive does not provide a 

harmonised framework for cross-border 

divisions in which a company transfers 

assets and liabilities to more than one 

existing company as these instances had 

been viewed as being very complex, 

requiring the involvement of competent 

authorities from several Member States 

and entailing additional risks in terms of 

fraud and the circumvention of those 

rules. 

deleted 

Or. de 

 

Amendment  155 

Martin Schirdewan 

 

Proposal for a directive 

Recital 39 

 
Text proposed by the Commission Amendment 

(39) In case of a cross-border division deleted 
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involving newly formed recipient 

companies, those recipient companies, 

which are governed by the laws of 

Member States other than those of the 

Member State of the company being 

divided, should be required to comply with 

the incorporation requirements of those 

Member States. Such conditions include 

those related to the disqualification of 

directors. 

Or. de 

 

Amendment  156 

Martin Schirdewan 

 

Proposal for a directive 

Recital 40 

 
Text proposed by the Commission Amendment 

(40) The right of companies to carry 

out a cross-border division may in certain 

circumstances be used for abusive 

purposes such as for the circumvention of 

labour standards, social security 

payments, tax obligations, creditors' or 

members' rights or rules on employees 

participation. In order to combat such 

abuses, as a general principle of Union 

law, Member States are required to ensure 

that companies do not use the cross-

border division procedure in order to 

create artificial arrangements aimed at 

obtaining undue tax advantages or at 

unduly prejudicing the legal or 

contractual rights of employees, creditors 

or members. In so far as it constitutes a 

derogation from a fundamental freedom, 

the fight against abuses must be 

interpreted strictly and must be based on 

an individual assessment of all relevant 

circumstances. A procedural and 

substantive framework which describes 

the margin of discretion and allows for 

the diversity of approaches by Member 

deleted 
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States whilst at the same time setting out 

the requirements to streamline the actions 

to be taken by national authorities to fight 

abuses in conformity with Union law 

should be laid down. 

Or. de 

 

Amendment  157 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 40 

 
Text proposed by the Commission Amendment 

(40) The right of companies to carry out 

a cross-border division may in certain 

circumstances be used for abusive purposes 

such as for the circumvention of labour 

standards, social security payments, tax 

obligations, creditors' or members' rights or 

rules on employees participation. In order 

to combat such abuses, as a general 

principle of Union law, Member States are 

required to ensure that companies do not 

use the cross-border division procedure in 

order to create artificial arrangements 

aimed at obtaining undue tax advantages or 

at unduly prejudicing the legal or 

contractual rights of employees, creditors 

or members. In so far as it constitutes a 

derogation from a fundamental freedom, 
the fight against abuses must be 

interpreted strictly and must be based on 

an individual assessment of all relevant 

circumstances. A procedural and 

substantive framework which describes the 

margin of discretion and allows for the 

diversity of approaches by Member States 

whilst at the same time setting out the 

requirements to streamline the actions to be 

taken by national authorities to fight abuses 

in conformity with Union law should be 

laid down. 

(40) The right of companies to carry 

out a cross-border division may in certain 

circumstances be used for abusive purposes 

such as for the circumvention of labour 

standards, social security payments, tax 

obligations, creditors' or members' rights or 

rules on employees participation. In order 

to combat such abuses, as a general 

principle of Union law, Member States are 

required to ensure that companies do not 

use the cross-border division procedure in 

order to create artificial arrangements 

aimed at obtaining undue tax advantages or 

at unduly prejudicing the legal 

or contractual rights of employees, 

creditors or members. The fight against 

abuses must be based on an individual 

assessment of all relevant circumstances. A 

common procedural and substantive 

framework to set out the requirements to 

streamline the actions to be taken by 

national authorities to fight abuses in 

conformity with Union law should be laid 

down. 
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Or. en 

 

Amendment  158 

Andreas Schwab 

 

Proposal for a directive 

Recital 40 

 
Text proposed by the Commission Amendment 

(40) The right of companies to carry out 

a cross-border division may in certain 

circumstances be used for abusive purposes 

such as for the circumvention of labour 

standards, social security payments, tax 

obligations, creditors' or members' rights or 

rules on employees participation. In order 

to combat such abuses, as a general 

principle of Union law, Member States 

are required to ensure that companies do 

not use the cross-border division 

procedure in order to create artificial 

arrangements aimed at obtaining undue 

tax advantages or at unduly prejudicing 

the legal or contractual rights of 

employees, creditors or members. In so 

far as it constitutes a derogation from a 

fundamental freedom, the fight against 

abuses must be interpreted strictly and 

must be based on an individual 

assessment of all relevant circumstances. 

A procedural and substantive framework 

which describes the margin of discretion 

and allows for the diversity of approaches 

by Member States whilst at the same time 

setting out the requirements to streamline 

the actions to be taken by national 

authorities to fight abuses in conformity 

with Union law should be laid down. 

(40) The right of companies to carry out 

a cross-border division could in certain 

circumstances be used for abusive purposes 

such as for the circumvention of labour 

standards, social security payments, tax 

obligations, creditors' or members' rights or 

rules on employees participation. With the 

aim of preventing the possibility of such 

abuses in the field of taxation, and taking 

into account ECJ case-law on freedom of 

establishment and the OECD BEPS 

recommendations, legislation has already 

been adopted at EU level to combat tax 

avoidance practices, such as Directive 

(EU) 2016/1164 of 12 June 2016 laying 

down rules against tax avoidance practices 

that directly affect the functioning of the 

internal market. In the event of cross-

border divisions, Member States must 

ensure that a company intending to divide 

in this way complies with these rules. In 

addition, in order to ensure that the legal 

or contractual rights of employees, 

creditors or members are not undermined, 

further appropriate safeguards are 

necessary. 

Or. de 

Justification 

See amendment to Article 160d. 
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Amendment  159 

Martin Schirdewan 

 

Proposal for a directive 

Recital 41 

 
Text proposed by the Commission Amendment 

(41) Given the complexity of cross-

border divisions and the multitude of the 

interests concerned, it is appropriate to 

provide for an ex-ante control in order to 

create legal certainty. To that effect, a 

structured and multi-layered procedure 

should be set out whereby both the 

competent authorities of the Member 

State of the company being divided and of 

the Member State of the recipient 

companies ensure that a decision on the 

approval of a cross-border division is 

taken in a fair, objective and non-

discriminatory manner on the basis of all 

relevant elements and by taking into 

account all legitimate public interests, in 

particular the protection of employees, 

shareholders and creditors. 

deleted 

Or. de 

 

Amendment  160 

Martin Schirdewan 

 

Proposal for a directive 

Recital 42 

 
Text proposed by the Commission Amendment 

(42) To allow all stakeholders' 

legitimate interests to be taken into 

account, the company being divided 

should disclose the draft terms of the 

division containing the most important 

information about the proposed cross-

border division, including the envisaged 

deleted 
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the exchange ratio of securities or shares, 

the instruments of constitution of the 

recipient companies and the proposed 

timetable for the cross-border division. 

Members, creditors and employees of the 

company carrying out the cross-border 

division should be notified that they can 

submit comments with regard to the 

division. 

Or. de 

 

Amendment  161 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 42 

 
Text proposed by the Commission Amendment 

(42) To allow all stakeholders' 

legitimate interests to be taken into 

account, the company being divided should 

disclose the draft terms of the division 

containing the most important information 

about the proposed cross-border division, 

including the envisaged the exchange ratio 

of securities or shares, the instruments of 

constitution of the recipient companies and 

the proposed timetable for the cross-border 

division. Members, creditors and 

employees of the company carrying out the 

cross-border division should be notified 

that they can submit comments with regard 

to the division. 

(42) To allow all stakeholders' 

legitimate interests to be taken into 

account, the company being divided should 

disclose the draft terms of the division 

containing information about the rationale 

for the cross-border division, the proposed 

cross-border division, including the 

envisaged the exchange ratio of securities 

or shares, the instruments of constitution of 

the recipient companies and the proposed 

timetable for the cross-border division. 

Members, creditors and employees of the 

company carrying out the cross-border 

division should be notified that they can 

submit comments with regard to the 

division. That report and comments 

received should be publicly available. 

Or. en 

 

Amendment  162 

Miguel Viegas 
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Proposal for a directive 

Recital 42 

 
Text proposed by the Commission Amendment 

(42) To allow all stakeholders' 

legitimate interests to be taken into 

account, the company being divided should 

disclose the draft terms of the division 

containing the most important information 

about the proposed cross-border division, 

including the envisaged the exchange ratio 

of securities or shares, the instruments of 

constitution of the recipient companies and 

the proposed timetable for the cross-border 

division. Members, creditors and 

employees of the company carrying out the 

cross-border division should be notified 

that they can submit comments with regard 

to the division. 

(42) To allow all stakeholders' 

legitimate interests to be taken into 

account, the company being divided should 

disclose the draft terms of the division 

containing the most important information 

about the proposed cross-border division, 

including the envisaged the exchange ratio 

of securities or shares, the instruments of 

constitution of the recipient companies and 

the proposed timetable for the cross-border 

division. Members, creditors and 

employees of the company carrying out the 

cross-border division should be notified in 

good time that they can submit comments 

with regard to the division or authorising 

the commencement of negotiations. 

Or. pt 

 

Amendment  163 

Martin Schirdewan 

 

Proposal for a directive 

Recital 43 

 
Text proposed by the Commission Amendment 

(43) In order to provide information to 

its members, the company being divided 

should prepare a report. The report 

should explain and substantiate the legal 

and economic aspects of the proposed 

cross-border division, in particular 

explaining the implications of the cross-

border division for members with regard 

to the future business of the company and 

the management organs’ strategic plan. It 

should also include explanations about 

the exchange ratio, where applicable, the 

criteria to determine the allocation of 

shares and potential remedies available to 
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members, where they do not agree with 

the decision to carry out a cross-border 

division. 

Or. de 

 

Amendment  164 

Martin Schirdewan 

 

Proposal for a directive 

Recital 44 

 
Text proposed by the Commission Amendment 

(44) In order to provide information its 

employees, the company being divided 

should prepare a report explaining the 

implications of the proposed cross-border 

division for employees. The report should 

explain in particular the implications of 

the proposed cross-border division on the 

safeguarding of the jobs of the employees, 

whether there would be any material 

change in the conditions of employment 

and the locations of the companies’ places 

of business, and how each of these factors 

would relate to any subsidiaries of the 

company. The provision of the report 

should be without prejudice to the 

applicable information and consultation 

proceedings instituted at national level 

following the implementation of 

Directives 2001/23/EC, 2002/14/EC or 

2009/38/EC. 

deleted 

Or. de 

 

Amendment  165 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 44 
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Text proposed by the Commission Amendment 

(44) In order to provide information its 

employees, the company being divided 

should prepare a report explaining the 

implications of the proposed cross-border 

division for employees. The report should 

explain in particular the implications of the 

proposed cross-border division on the 

safeguarding of the jobs of the employees, 

whether there would be any material 

change in the conditions of employment 

and the locations of the companies’ places 

of business, and how each of these factors 

would relate to any subsidiaries of the 

company. The provision of the report 

should be without prejudice to the 

applicable information and consultation 

proceedings instituted at national level 

following the implementation of Directives 

2001/23/EC, 2002/14/EC or 2009/38/EC. 

(44) In order to provide information to 

its employees, the company being divided 

should prepare a report explaining the 

implications of the proposed cross-border 

division for employees. The report should 

explain in particular the implications of the 

proposed cross-border division on the 

safeguarding of the jobs of the employees, 

whether there would be any material 

change in the conditions of employment 

and the locations of the companies’ places 

of business, and how each of these factors 

would relate to any subsidiaries of the 

company. The provision of the report 

should be without prejudice to the 

applicable information and consultation 

proceedings instituted at national level 

following the implementation of Directives 

2001/23/EC, 2002/14/EC or 2009/38/EC. 

Employees of the company carrying out 

the cross-border division should be 

notified well in advance so that they can 

submit comments with regard to the 

proposed division. 

Or. en 

 

Amendment  166 

Miguel Viegas 

 

Proposal for a directive 

Recital 44 

 
Text proposed by the Commission Amendment 

(44) In order to provide information its 

employees, the company being divided 

should prepare a report explaining the 

implications of the proposed cross-border 

division for employees. The report should 

explain in particular the implications of the 

proposed cross-border division on the 

safeguarding of the jobs of the employees, 

whether there would be any material 

(44) In order to provide information its 

employees, the company being divided 

should prepare a report explaining the 

implications of the proposed cross-border 

division for employees. The report should 

explain in particular the implications of the 

proposed cross-border division on the 

safeguarding of the jobs of the employees, 

whether there would be any material 
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change in the conditions of employment 

and the locations of the companies’ places 

of business, and how each of these factors 

would relate to any subsidiaries of the 

company. The provision of the report 

should be without prejudice to the 

applicable information and consultation 

proceedings instituted at national level 

following the implementation of Directives 

2001/23/EC, 2002/14/EC or 2009/38/EC. 

change in the conditions of employment, 

the nature of the employment 

relationship, the conditions of 

remuneration or the locations of the 

companies’ places of business, and how 

each of these factors would relate to any 

subsidiaries of the company. The provision 

of the report should be without prejudice to 

the applicable information and consultation 

proceedings instituted at national level 

following the implementation of Directives 

2001/23/EC, 2002/14/EC or 2009/38/EC. 

Or. pt 

 

Amendment  167 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 44 a (new) 

 
Text proposed by the Commission Amendment 

 (44a) Companies willing to make full 

use of the benefits of the internal market 

through cross-border divisions shall 

submit in return to an adequate level of 

transparency and good corporate 

governance. Public Country by Country 

Reporting is an efficient and appropriate 

tool to increase transparency of 

multinational enterprises activities and to 

enable the public to assess their impact on 

the real economy. It will also improve 

shareholders ability to properly evaluate 

the risks taken by companies, lead to 

investment strategies based on accurate 

information and enhance decision-makers 

possibility to assess the efficiency and the 

impact of national legislations. Therefore, 

a set of financial information shall be 

published ahead of the cross-border 

operation ahead of its execution. 

Or. en 
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Amendment  168 

Martin Schirdewan 

 

Proposal for a directive 

Recital 45 

 
Text proposed by the Commission Amendment 

(45) In order to ensure the accuracy of 

the information contained in the draft 

terms of division and in the reports 

addressed to the members and employees 

and to provide factual elements necessary 

to assess whether the proposed division 

constitutes an artificial arrangement 

which could not be authorised, an 

independent expert report to assess the 

division plan should be required to be 

prepared. In order to secure the 

independence of the expert, the expert 

should be appointed by the competent 

authority, following an application by the 

company. In this context, the expert 

report should present all relevant 

information to enable the competent 

authority of the Member State of the 

company being divided to take an 

informed decision as to whether or not to 

issue the pre-division certificate To this 

end, the expert should be able to obtain all 

the relevant company information and 

documents and carry out all necessary 

investigations in order to gather all the 

evidence required. The expert should use 

information, in particular net turnover 

and profit or loss, number of employees 

and the composition of balance sheet 

collected by the company in view of the 

preparation of financial statements in 

accordance with Union law and the law of 

Member States. However, in order to 

protect any confidential information, 

including business secrets of the 

company, such information should not 

form part of the expert’s final report 

which itself would be publically available. 
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Or. de 

 

Amendment  169 

Andreas Schwab 

 

Proposal for a directive 

Recital 45 

 
Text proposed by the Commission Amendment 

(45) In order to ensure the accuracy of 

the information contained in the draft terms 

of division and in the reports addressed to 

the members and employees and to 

provide factual elements necessary to 

assess whether the proposed division 

constitutes an artificial arrangement 

which could not be authorised, an 

independent expert report to assess the 

division plan should be required to be 

prepared. In order to secure the 

independence of the expert, the expert 

should be appointed by the competent 

authority, following an application by the 

company. In this context, the expert report 

should present all relevant information to 

enable the competent authority of the 

Member State of the company being 

divided to take an informed decision as to 

whether or not to issue the pre-division 

certificate To this end, the expert should be 

able to obtain all the relevant company 

information and documents and carry out 

all necessary investigations in order to 

gather all the evidence required. The expert 

should use information, in particular net 

turnover and profit or loss, number of 

employees and the composition of balance 

sheet collected by the company in view of 

the preparation of financial statements in 

accordance with Union law and the law of 

Member States. However, in order to 

protect any confidential information, 

including business secrets of the company, 

such information should not form part of 

the expert’s final report which itself would 

(45) In order to ensure the accuracy of 

the information contained in the draft terms 

of division and in the report to the 

members and employees, it is appropriate 

to require the report of an independent 

expert to evaluate the draft terms of 

division. In order to secure the 

independence of the expert, the expert 

should be appointed by the competent 

authority, following an application by the 

company. In this context, the expert report 

should present all relevant information to 

enable the competent authority of the 

Member State of the company being 

divided to take an informed decision as to 

whether or not to issue the pre-division 

certificate. To this end, the expert should 

be able to obtain all the relevant company 

information and documents and carry out 

all necessary investigations in order to 

gather all the evidence required. The expert 

should use information, in particular net 

turnover and profit or loss, number of 

employees and the composition of balance 

sheet collected by the company in view of 

the preparation of financial statements in 

accordance with Union law and the law of 

Member States. However, in order to 

protect any confidential information, 

including business secrets of the company, 

such information should not form part of 

the expert’s final report which itself would 

be publically available. 
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be publically available. 

Or. de 

Justification 

See amendment to Articles 160g and 160h. 

 

Amendment  170 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 45 

 
Text proposed by the Commission Amendment 

(45) In order to ensure the accuracy of 

the information contained in the draft terms 

of division and in the reports addressed to 

the members and employees and to provide 

factual elements necessary to assess 

whether the proposed division constitutes 

an artificial arrangement which could not 

be authorised, an independent expert 

report to assess the division plan should be 

required to be prepared. In order to 

secure the independence of the expert, the 

expert should be appointed by the 

competent authority, following an 

application by the company. In this 

context, the expert report should present all 

relevant information to enable the 

competent authority of the Member State 

of the company being divided to take an 

informed decision as to whether or not to 

issue the pre-division certificate To this 

end, the expert should be able to obtain all 

the relevant company information and 

documents and carry out all necessary 

investigations in order to gather all the 

evidence required. The expert should use 

information, in particular net turnover and 

profit or loss, number of employees and the 

composition of balance sheet collected by 

the company in view of the preparation of 

(45) In order to ensure the accuracy of 

the information contained in the draft terms 

of division and in the reports addressed to 

the members and employees and to provide 

factual elements necessary to assess 

whether the proposed division constitutes 

an artificial arrangement which could not 

be authorised, the competent authority of 

the Member State of the company being 

divided shall produce a report to assess the 

division plan. In this context, the report 

should present all relevant information to 

enable the competent authority to take an 

informed decision as to whether or not to 

issue the pre-division certificate. To this 

end, the competent authority should 

always organise a meeting with 

representatives of employees and should 

be able to obtain all the relevant company 

information and documents and carry out 

all necessary investigations in order to 

gather all the evidence required. The 

competent authority should use 

information, in particular net turnover and 

profit or loss, number of employees and the 

composition of balance sheet collected by 

the company in view of the preparation of 

financial statements in accordance with 

Union law and the law of Member States. 



 

PE627.752v01-00 62/78 AM\1162709EN.docx 

EN 

financial statements in accordance with 

Union law and the law of Member States. 

However, in order to protect any 

confidential information, including 

business secrets of the company, such 

information should not form part of the 

expert’s final report which itself would be 

publically available. 

However, in order to protect any 

confidential information, such information 

should not form part of the final report, 

which itself should be publically available. 

Or. en 

 

Amendment  171 

Martin Schirdewan 

 

Proposal for a directive 

Recital 46 

 
Text proposed by the Commission Amendment 

(46) With a view to avoiding 

disproportionate costs and burdens for 

smaller companies carrying out cross-

border division, micro and small 

enterprises as defined in the Commission 

Recommendation 2003/361/EC of 6 May 

2003 should be exempted from the 

requirement to have produce an 

independent expert. 
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Amendment  172 

Martin Schirdewan 

 

Proposal for a directive 

Recital 47 

 
Text proposed by the Commission Amendment 

(47) On the basis of the draft terms of 

the cross-border division and the reports, 

the general meeting of the members of the 

company being divided, should decide on 

whether or not to approve those draft 

deleted 
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terms. It is important that, the majority 

requirement for such a vote should be 

sufficiently high in order to ensure that 

the decision to divide is a collective one. 

Or. de 

 

Amendment  173 

Miguel Viegas 

 

Proposal for a directive 

Recital 47 

 
Text proposed by the Commission Amendment 

(47) On the basis of the draft terms of 

the cross-border division and the reports, 

the general meeting of the members of the 

company being divided, should decide on 

whether or not to approve those draft 

terms. It is important that, the majority 

requirement for such a vote should be 

sufficiently high in order to ensure that the 

decision to divide is a collective one. 

(47) The draft terms of the cross-border 

division may only be approved with the 

consent of the general assembly of the 

members of the company and of the 

plenary meeting of workers' council; the 

draft terms and the reports should serve 

as supporting documents to assist both 

parties in arriving at a decision. It is 

important that, the majority requirement 

for such a vote should be sufficiently high 

in order to ensure that the decision to 

divide is a collective one. 

Or. pt 

 

Amendment  174 

Martin Schirdewan 

 

Proposal for a directive 

Recital 48 

 
Text proposed by the Commission Amendment 

(48) It is appropriate that members who 

held voting rights and who did not vote to 

approve the draft terms of the cross-

border division and those members 

without voting rights, who could not 

present their position, should be afforded 
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the right to exit the company. Those 

members should be able to leave the 

company and receive cash compensation 

for their shares equivalent to the value of 

their shares. Furthermore, they should 

have a right to challenge the calculation 

and adequacy of that cash compensation 

offered and also the share exchange ratio 

where they wish to remain members of 

any of the recipient companies before a 

court. As part of those proceedings, the 

court should be able to order any 

company involved in the cross-border 

division either to pay additional cash 

compensation or to issue additional 

shares. 

Or. de 

 

Amendment  175 

Andreas Schwab 

 

Proposal for a directive 

Recital 48 

 
Text proposed by the Commission Amendment 

(48) It is appropriate that members who 

held voting rights and who did not vote to 

approve the draft terms of the cross-border 

division and those members without 

voting rights, who could not present their 

position, should be afforded the right to 

exit the company. Those members should 

be able to leave the company and receive 

cash compensation for their shares 

equivalent to the value of their shares. 

Furthermore, they should have a right to 

challenge the calculation and adequacy of 

that cash compensation offered and also 

the share exchange ratio where they wish 

to remain members of any of the recipient 

companies before a court. As part of those 

proceedings, the court should be able to 

order any company involved in the cross-

border division either to pay additional 

(48) It is appropriate that members who 

held voting rights and who have explicitly 

objected to the draft terms of the cross-

border division should be afforded the right 

to exit the company. Those members 

should be able to leave the company and 

receive cash compensation equivalent to 

the value of their shares. Moreover, 

members who have refused the offer of 
cash compensation because they do not 

consider the compensation to be adequate 

should have a right to challenge the 

calculation and adequacy of that cash 

compensation before a court. As part of 

those proceedings, the court should be able 

to order any company involved in the 

cross-border division either to pay 

additional cash compensation or to issue 

additional shares. 
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cash compensation or to issue additional 

shares. 

Or. de 

Justification 

It is more appropriate to limit this entitlement to the members who have explicitly objected to 

the draft terms of division. In addition, it is questionable why a member who has accepted the 

offer of cash compensation should be permitted to seek a judicial review despite the fact that 

the member would leave the company after accepting the offer. 

 

Amendment  176 

Martin Schirdewan 

 

Proposal for a directive 

Recital 49 

 
Text proposed by the Commission Amendment 

(49) The company being divided should 

propose in the draft terms adequate 

means to protect creditors in view of the 

cross-border division. In addition, in 

order to strengthen the protection of 

creditors in case of insolvency following 

the cross-border division, Member States 

should be allowed to require the company 

to make a declaration stating that it is not 

aware of any reason why the converted 

company should not be able to meet its 

liabilities. Member States should be able 

to make management organ personally 

liable for the accuracy of the statement. 

Since legal traditions vary among 

Member States with regard to solvency 

declarations and their possible 

consequences, it should be up to Member 

States to draw appropriate consequences 

of false or misleading declarations, 

including sanctions and liabilities in 

compliance with Union law. 
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Amendment  177 

Martin Schirdewan 

 

Proposal for a directive 

Recital 50 

 
Text proposed by the Commission Amendment 

(50) In order to guarantee the 

appropriate protection of creditors in 

cases where they are not satisfied with the 

protection offered by the company in the 

draft terms of the cross-border division, 

creditors who are prejudiced by the cross-

border division may apply to the 

competent judicial or administrative 

authority of the Member State of the 

company being divided for the safeguards 

they consider adequate. In order to 

facilitate the assessment of prejudice, 

certain presumptions should be laid down 

whereby creditors would be deemed not to 

be prejudiced by a cross-border division 

where the risk of loss to a creditor is 

remote. A presumption should arise where 

an independent expert report concludes 

that there is no reasonable likelihood that 

the creditors would be prejudiced or 

where creditors are offered a right to 

payment against the company resulting 

from the division or against a third party 

guarantee of equivalent value to the 

creditor's original claim and which can be 

brought in the same jurisdiction 

jurisdiction as the original claim. The 

creditor protection provided for in this 

Directive should be without prejudice to 

national laws of the Member State of the 

company being divided concerning 

payment to public bodies, including 

taxation or social security contributions. 
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Amendment  178 

Sven Giegold 
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on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 50 

 
Text proposed by the Commission Amendment 

(50) In order to guarantee the 

appropriate protection of creditors in cases 

where they are not satisfied with the 

protection offered by the company in the 

draft terms of the cross-border division, 

creditors who are prejudiced by the cross-

border division may apply to the competent 

judicial or administrative authority of the 

Member State of the company being 

divided for the safeguards they consider 

adequate. In order to facilitate the 

assessment of prejudice, certain 

presumptions should be laid down whereby 

creditors would be deemed not to be 

prejudiced by a cross-border division 

where the risk of loss to a creditor is 

remote. A presumption should arise where 

an independent expert report concludes 

that there is no reasonable likelihood that 

the creditors would be prejudiced or 

where creditors are offered a right to 

payment against the company resulting 

from the division or against a third party 

guarantee of equivalent value to the 

creditor's original claim and which can be 

brought in the same jurisdiction 

jurisdiction as the original claim. The 

creditor protection provided for in this 

Directive should be without prejudice to 

national laws of the Member State of the 

company being divided concerning 

payment to public bodies, including 

taxation or social security contributions. 

(50) In order to guarantee the 

appropriate protection of creditors in cases 

where they are not satisfied with the 

protection offered by the company in the 

draft terms of the cross-border division, 

creditors who are prejudiced by the cross-

border division may apply to the competent 

judicial or administrative authority of the 

Member State of the company being 

divided for the safeguards they consider 

adequate. In order to facilitate the 

assessment of prejudice, certain 

presumptions should be laid down whereby 

creditors would be deemed not to be 

prejudiced by a cross-border division 

where the risk of loss to a creditor is 

remote. A presumption should arise where 

creditors are offered a right to payment 

against the company resulting from the 

division or against a third party guarantee 

of equivalent value to the creditor's original 

claim and which can be brought in the 

same jurisdiction as the original claim. The 

creditor protection provided for in this 

Directive should be without prejudice to 

national laws of the Member State of the 

company being divided concerning 

payment to public bodies, including 

taxation or social security contributions. 

Or. en 

 

Amendment  179 

Martin Schirdewan 
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Proposal for a directive 

Recital 51 

 
Text proposed by the Commission Amendment 

(51) To ensure the proper allocation of 

tasks among Member States and an 

efficient and effective ex-ante control of 

cross-border divisions, the competent 

authority of the Member State of the 

company being divided should have the 

power to issue a pre-division certificate 

without which the authorities of the 

Member States of the recipient companies 

should not be able to complete the cross-

border-division procedure. 

deleted 
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Amendment  180 

Martin Schirdewan 

 

Proposal for a directive 

Recital 52 

 
Text proposed by the Commission Amendment 

(52) The issue of the pre-division 

certificate by the Member State of the 

company being divided should be 

scrutinised to ensure the legality of the 

cross-border division. The competent 

authority should decide whether to issue a 

pre-division certificate within one month 

of the application by the company has 

been submitted, unless it has serious 

concerns as to the existence of an 

artificial arrangement aimed at obtaining 

undue tax advantages or at unduly 

prejudicing the legal or contractual rights 

of employees, creditors or members. In 

such a case, the competent authority 

should carry out an in-depth assessment. 

However, this in-depth assessment should 

not be carried out systematically but it 

should be conducted on a case-by-case 

deleted 
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basis where there are serious concerns as 

to the existence of an artificial 

arrangement. For their assessment, 

competent authorities should take into 

account at least a number of factors laid 

down in this Directive which however 

should be only considered as indicative 

factors in the overall assessment and not 

be considered in isolation. In order not to 

burden companies with an overly lengthy 

procedure, this in-depth assessment 

should in any event be concluded within 

two months informing the company that 

the in-depth assessment will be carried 

out. 

Or. de 

 

Amendment  181 

Andreas Schwab 

 

Proposal for a directive 

Recital 52 

 
Text proposed by the Commission Amendment 

(52) The issue of the pre-division 

certificate by the Member State of the 

company being divided should be 

scrutinised to ensure the legality of the 

cross-border division. The competent 

authority should decide whether to issue a 

pre-division certificate within one month of 

the application by the company has been 

submitted, unless it has serious concerns 

as to the existence of an artificial 

arrangement aimed at obtaining undue 

tax advantages or at unduly prejudicing 

the legal or contractual rights of 

employees, creditors or members. In such 

a case, the competent authority should 

carry out an in-depth assessment. 

However, this in-depth assessment should 

not be carried out systematically but it 

should be conducted on a case-by-case 

basis where there are serious concerns as 

(52) The issue of the pre-division 

certificate by the Member State of the 

company being divided should be 

scrutinised to ensure the legality of the 

cross-border division. The competent 

authority should decide whether to issue a 

pre-division certificate within one month of 

the application by the company has been 

submitted. 



 

PE627.752v01-00 70/78 AM\1162709EN.docx 

EN 

to the existence of an artificial 

arrangement. For their assessment, 

competent authorities should take into 

account at least a number of factors laid 

down in this Directive which however 

should be only considered as indicative 

factors in the overall assessment and not 

be considered in isolation. In order not to 

burden companies with an overly lengthy 

procedure, this in-depth assessment 

should in any event be concluded within 

two months informing the company that 

the in-depth assessment will be carried 

out. 

Or. de 

Justification 

See amendment to Article 160d. 

 

Amendment  182 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 52 

 
Text proposed by the Commission Amendment 

(52) The issue of the pre-division 

certificate by the Member State of the 

company being divided should be 

scrutinised to ensure the legality of the 

cross-border division. The competent 

authority should decide whether to issue a 

pre-division certificate within one month 

of the application by the company has been 

submitted, unless it has serious concerns as 

to the existence of an artificial arrangement 

aimed at obtaining undue tax advantages or 

at unduly prejudicing the legal or 

contractual rights of employees, creditors 

or members. In such a case, the competent 

authority should carry out an in-depth 

assessment. However, this in-depth 

(52) The issue of the pre-division 

certificate by the Member State of the 

company being divided should be 

scrutinised to ensure the legality of the 

cross-border division. The competent 

authority should decide whether to issue a 

pre-division certificate within three 

months of the application by the company 

has been submitted, unless it has serious 

concerns as to the existence of an artificial 

arrangement aimed at obtaining undue tax 

advantages or at unduly prejudicing the 

legal or contractual rights of employees, 

creditors or members. In such a case, the 

competent authority should carry out an in-

depth assessment. However, this in-depth 
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assessment should not be carried out 

systematically but it should be conducted 

on a case-by-case basis where there are 

serious concerns as to the existence of an 

artificial arrangement. For their 

assessment, competent authorities should 

take into account at least a number of 

factors laid down in this Directive which 

however should be only considered as 

indicative factors in the overall assessment 

and not be considered in isolation. In order 

not to burden companies with an overly 

lengthy procedure, this in-depth assessment 

should in any event be concluded within 

two months informing the company that 

the in-depth assessment will be carried out. 

assessment should not be carried out 

systematically but it should be conducted 

on a case-by-case basis where there are 

serious concerns as to the existence of an 

artificial arrangement. For their 

assessment, competent authorities should 

take into account at least a number of 

factors laid down in this Directive which 

however should be only considered as 

indicative factors in the overall assessment 

and not be considered in isolation. In order 

not to burden companies with an overly 

lengthy procedure, this in-depth assessment 

should in any event be concluded within 

five months informing the company that 

the in-depth assessment will be carried out. 

Or. en 

 

Amendment  183 

Martin Schirdewan 

 

Proposal for a directive 

Recital 53 

 
Text proposed by the Commission Amendment 

(53) After having received a pre-

division certificate, and after verifying 

that the incorporation requirements of the 

Member State of the recipient company or 

companies are fulfilled, the authorities of 

the Member States of the recipient 

companies should register the companies 

in the business registers of that Member 

State. Only after this registration should 

the competent authority of the Member 

State of the company being divided strike 

the company off its own register. The 

accuracy of the information provided by 

the pre-division certificate cannot be 

challenged by the competent authorities of 

the Member States of the recipient 

companies. 
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Amendment  184 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 53 

 
Text proposed by the Commission Amendment 

(53) After having received a pre-

division certificate, and after verifying that 

the incorporation requirements of the 

Member State of the recipient company or 

companies are fulfilled, the authorities of 

the Member States of the recipient 

companies should register the companies in 

the business registers of that Member State. 

Only after this registration should the 

competent authority of the Member State 

of the company being divided strike the 

company off its own register. The accuracy 

of the information provided by the pre-

division certificate cannot be challenged 

by the competent authorities of the 

Member States of the recipient companies. 

(53) After having received a pre-

division certificate, and after verifying that 

the incorporation requirements of the 

Member State of the recipient company or 

companies are fulfilled, the authorities of 

the Member States of the recipient 

companies should register the companies in 

the business registers of that Member State. 

Authorities of the Member States of the 

recipient companies should also verify the 

ultimate beneficial owners of these 

companies, based on information 

received. Only after this registration should 

the competent authority of the Member 

State of the company being divided strike 

the company off its own register. The 

accuracy of the information provided by 

the pre-division certificate can be 

challenged by the competent authorities of 

the Member States of the recipient 

companies in case of evidence leading to 

strong suspicion of fraud, which should 

be shared with the Member State of 

origin. 

Or. en 

 

Amendment  185 

Martin Schirdewan 

 

Proposal for a directive 

Recital 54 

 
Text proposed by the Commission Amendment 
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(54) As a consequence of the cross-

border division, the assets and liabilities 

of the company being divided shall be 

transferred to the recipient companies in 

accordance with the allocation specified 

in the draft terms of division and the 

members of the company being divided 

shall become members of the recipient 

companies or remain members of the 

company being divided or shall become 

members of both. 

deleted 
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Amendment  186 

Martin Schirdewan 

 

Proposal for a directive 

Recital 55 

 
Text proposed by the Commission Amendment 

(55) In order to ensure that employee 

participation is not unduly prejudiced as a 

result of the cross-border division where 

the company carrying out the cross-

border division is operating under an 

employee participation system, the 

companies resulting from the division 

should be obliged to take a legal form 

allowing for the exercise of participation, 

including through the presence of 

representatives of the employees in the 

appropriate management or supervisory 

organs of the companies. Moreover, in 

such a case, a bona fide negotiation 

between the company and its employees 

should take place, along the lines of the 

procedure provided for in Directive 

2001/86/EC, with a view to finding an 

amicable solution reconciling the right of 

the company to carry out a cross-border 

division with the employees'' rights of 

participation. As a result of those 

negotiations, either a bespoke and agreed 

solution or, in the absence of an 

deleted 



 

PE627.752v01-00 74/78 AM\1162709EN.docx 

EN 

agreement, the application of standard 

rules as set out in the Annex to Directive 

2001/86/EC should apply mutatis 

mutandis. In order to protect either the 

agreed solution or the application of those 

standard rules, the company should not be 

able to remove the participation rights 

through carrying out subsequent domestic 

or cross-border conversions, mergers or 

divisions within 3 years. 

Or. de 

 

Amendment  187 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 55 

 
Text proposed by the Commission Amendment 

(55) In order to ensure that employee 

participation is not unduly prejudiced as a 

result of the cross-border division where 

the company carrying out the cross-border 

division is operating under an employee 

participation system, the companies 

resulting from the division should be 

obliged to take a legal form allowing for 

the exercise of participation, including 

through the presence of representatives of 

the employees in the appropriate 

management or supervisory organs of the 

companies. Moreover, in such a case, a 

bona fide negotiation between the company 

and its employees should take place, along 

the lines of the procedure provided for in 

Directive 2001/86/EC, with a view to 

finding an amicable solution reconciling 

the right of the company to carry out a 

cross-border division with the employees'' 

rights of participation. As a result of those 

negotiations, either a bespoke and agreed 

solution or, in the absence of an agreement, 

the application of standard rules as set out 

(55) In order to ensure that employee 

participation is not unduly prejudiced as a 

result of the cross-border division where 

the company carrying out the cross-border 

division is operating under an employee 

participation system, the companies 

resulting from the division should be 

obliged to take a legal form allowing for 

the exercise of equivalent participation, 

including through the presence of 

representatives of the employees in the 

appropriate management or supervisory 

organs of the companies. Moreover, in 

such a case, a bona fide negotiation 

between the company and its employees 

should take place, along the lines of the 

procedure provided for in Directive 

2001/86/EC, with a view to finding an 

amicable solution reconciling the right of 

the company to carry out a cross-border 

division with the employees'' rights of 

participation. As a result of those 

negotiations, either a bespoke and agreed 

solution or, in the absence of an agreement, 
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in the Annex to Directive 2001/86/EC 

should apply mutatis mutandis. In order to 

protect either the agreed solution or the 

application of those standard rules, the 

company should not be able to remove the 

participation rights through carrying out 

subsequent domestic or cross-border 

conversions, mergers or divisions within 3 

years. 

the application of standard rules as set out 

in the Annex to Directive 2001/86/EC 

should apply mutatis mutandis. In order to 

protect either the agreed solution or the 

application of those standard rules, the 

company should not be able to remove the 

participation rights through carrying out 

subsequent domestic or cross-border 

conversions, mergers or divisions 

within ten years. 

Or. en 

 

Amendment  188 

Martin Schirdewan 

 

Proposal for a directive 

Recital 56 

 
Text proposed by the Commission Amendment 

(56) In order to prevent the 

circumvention of the employee 

participation rights by means of a cross-

border division, the company carrying out 

a division which is registered in the 

Member State which provides for the 

employee participation rights, should not 

be able to perform a cross-border division 

without first entering into negotiations 

with its employees or their representatives 

when the average number of employees 

employed by that company is equivalent to 

four fifths of the national threshold for 

triggering such employee participation. 
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Amendment  189 

Andreas Schwab 

 

Proposal for a directive 

Recital 56 
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Text proposed by the Commission Amendment 

(56) In order to prevent the 

circumvention of the employee 

participation rights by means of a cross-

border division, the company carrying out 

a division which is registered in the 

Member State which provides for the 

employee participation rights, should not 

be able to perform a cross-border division 

without first entering into negotiations with 

its employees or their representatives when 

the average number of employees 

employed by that company is equivalent to 

four fifths of the national threshold for 

triggering such employee participation. 

(56) In order to prevent the 

circumvention of the employee 

participation rights by means of a cross-

border division, the company carrying out 

a division which is registered in the 

Member State which provides for the 

employee participation rights, should not 

be able to perform a cross-border division 

without first entering into negotiations with 

its employees or their representatives when 

the average number of employees 

employed by that company exceeds 500. 

Or. de 

Justification 

It is necessary to make the rules coherent: the threshold of 500 employees, which is also 

provided for in the provisions on cross-border mergers, and in particular Article 133 thereof, 

has proved its worth in practice and should therefore apply uniformly to all restructuring 

measures across the EU. 

 

Amendment  190 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 58 

 
Text proposed by the Commission Amendment 

(58) The provisions of this Directive do 

not affect the legal or administrative 

provisions, including the enforcement of 

tax rules in cross-border conversions, 

mergers and divisions, of national law 

relating to the taxes of Member States, or 

its territorial and administrative 

subdivisions. 

(58) The provisions of this Directive do 

not affect the legal or administrative 

provisions, including the enforcement of 

tax rules in cross-border conversions, 

mergers and divisions, of national law 

relating to the taxes of Member States, or 

its territorial and administrative 

subdivisions. Departure Member States 

shall for example have the right to impose 

taxes on hidden reserves of departing 

companies that have not yet been subject 
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to taxation in the departing Member State, 

in accordance with the case law of the 

European Court of Justice. 

Or. en 

 

Amendment  191 

Martin Schirdewan 

 

Proposal for a directive 

Recital 58 

 
Text proposed by the Commission Amendment 

(58) The provisions of this Directive do 

not affect the legal or administrative 

provisions, including the enforcement of 

tax rules in cross-border conversions, 

mergers and divisions, of national law 

relating to the taxes of Member States, or 

its territorial and administrative 

subdivisions. 

(58) The provisions of this Directive do 

not affect the legal or administrative 

provisions, including the enforcement of 

tax rules in cross-border conversions and 

mergers, of national law relating to the 

taxes of Member States, or their territorial 

or administrative subdivisions. 

Or. de 

 

Amendment  192 

Martin Schirdewan 

 

Proposal for a directive 

Recital 60 

 
Text proposed by the Commission Amendment 

(60) Since the objectives of this 

Directive, to facilitate and regulate cross-

border conversions, mergers and divisions 

cannot be sufficiently achieved by the 

Member States, but can be better achieved 

at Union level, the Union may adopt 

measures, in accordance with the principle 

of subsidiarity as set out in Article 5 of the 

Treaty on European Union. In accordance 

with the principle of proportionality, as set 

out in that Article, this Directive does not 

(60) Since the objectives of this 

Directive, to facilitate and regulate cross-

border conversions and mergers, cannot be 

sufficiently achieved by the Member 

States, but can be better achieved at Union 

level, the Union may adopt measures, in 

accordance with the principle of 

subsidiarity as set out in Article 5 of the 

Treaty on European Union. In accordance 

with the principle of proportionality, as set 

out in that Article, this Directive does not 
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go beyond what is necessary to achieve 

those objectives. 

go beyond what is necessary to achieve 

those objectives. 

Or. de 

 

Amendment  193 

Sven Giegold 

on behalf of the Verts/ALE Group 

 

Proposal for a directive 

Recital 63 

 
Text proposed by the Commission Amendment 

(63) The Commission should carry out 

an evaluation of this Directive. Pursuant to 

paragraph 22 of the Interinstitutional 

Agreement between the European 

Parliament, the Council of the European 

Union and the European Commission on 

Better Law-Making of 13 April 201652 that 

evaluation should be based on the five 

criteria of efficiency, effectiveness, 

relevance, coherence and value added and 

should provide the basis for impact 

assessments of possible further measures. 

(63) The Commission should carry out 

an evaluation of this Directive. Pursuant to 

paragraph 22 of the Interinstitutional 

Agreement between the European 

Parliament, the Council of the European 

Union and the European Commission on 

Better Law-Making of 13 April 201652 that 

evaluation should be based on the five 

criteria of efficiency, effectiveness, 

relevance, coherence and value added and 

should provide the basis for impact 

assessments of possible further measures. 

This evaluation should pay particular 

attention to the impact of this Directive in 

detecting and preventing cases of cross-

border conversions, mergers or divisions 

representing artificial arrangements. 

_________________ _________________ 

52 OJ L123, 12.5. 2016, p. 1. 52 OJ L123, 12.5. 2016, p. 1. 

Or. en 

 


