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SHORT JUSTIFICATION

The Company Law package which includes this proposed Directive on cross-border 
conversions, mergers and divisions is a welcome step towards clear rules for companies 
seeking to move within the internal market. 

Currently legislation varies across Member States which contributes to legal uncertainty and 
discourages business from engaging in cross-border operations. To combat this, it is important 
to bring a level of consistency in legislation across Member States, especially when dealing 
with cross-border mergers. 

The Rapporteur believes that these rules should be simple, uniform, clear and easily 
enforceable to facilitate mobility while protecting company stakeholders including 
employees’ rights. Rules that are unclear or difficult to enforce are likely to lead to Member 
States interpreting rules differently as well as reduce the effectiveness of their enforcement, 
thereby risking the fragmentation of the internal market. Rules that are unclear are hard to 
enforce effectively and do not lead to better protection for employees.

Protection for company stakeholders including employees are necessary, including measures 
to combat the establishment of letterbox companies throughout the internal market. However, 
such protections must be reasonable and proportionate and not act as a deterrent preventing 
the honest entrepreneur from expanding their business across borders.

The procedure for cross-border conversions is extremely complex and lengthy for both the 
involved companies and the relevant authorities. In addition to this, there are also issues 
around business sensitive information, unpredictability and principles of legal certainty that 
need to be taken into account. 

The Rapporteur welcomes and supports specific measures contained within the proposal that 
ensure, that in the case of conversions, Member States can require or perform an in-debt 
assessment of the company if there are strong suspicions that a company is deliberately 
seeking to avoid or breach a particular law (letter-box companies). In this context, the 
Rapporteur’s proposals avoid putting companies in a situation where they have to prove that 
they are not trying to circumvent or abuse the law in place.  Instead, the proposal includes a 
requirement that the competent authority of the departure Member State shall not authorise 
the cross-border conversion where it determines that the company in question is seeking to 
abuse or deliberately circumvent legislation. 

The Rapporteur has also proposed that the Commission develops common guidelines for 
Member States, which would help competent authorities determine situations in which a 
deeper analysis of the company operation could be required. 

With regard to management reports and reports in the case of cross-border conversions, 
mergers and divisions, the Rapporteur advocates for simpler rules on employees’ involvement 
and stresses that the proposed directive should not generate additional administrative burden 
for companies. In this regard, the Rapporteur has brought this proposal in line with existing 
well-functioning Union legislation on information and consultation, in particular, Directive 
2002/14 on a general framework for informing and consulting employees; Directive 
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2001/23/EC on transfers and undertakings; and Directive 2009/38/EC on European Works 
Council. 

With regard to employees’ participation, the Rapporteur has also sought to bring this proposal 
in line with existing legislation on Mergers (Directive 2017/1132) thereby ensuring that in the 
case of conversions and divisions the same rules apply. This in order to avoid the creation of 
new complicated rules for companies. 

AMENDMENTS

The Committee on Employment and Social Affairs calls on the Committee on Legal Affairs, 
as the committee responsible, to take into account the following amendments:

Amendment 1

Proposal for a directive
Recital -1 (new)

Text proposed by the Commission Amendment

(-1) Companies play a crucial role in 
promoting economic growth, creating jobs 
and attracting investment in the European 
Union. They help deliver greater 
economic as well as social value for 
society at large. To better achieve their 
potential they should be able to take 
advantage of the possibilities the Single 
Market can offer them to develop and 
grow across national borders. Directive 
2005/56/EC of the European Parliament 
and of the Council of 26 October 2005 on 
cross-border mergers of limited liability 
companies has had a profound impact on 
the cross border merger activity between 
Member States by providing a unified 
general framework for mergers with 
simplified procedures involving lower 
costs and shorter times. These advantages 
should be carried over to the field of 
cross-border conversions and divisions, 
too.
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Amendment 2

Proposal for a directive
Recital 3

Text proposed by the Commission Amendment

(3) In the absence of harmonisation of 
Union law, the definition of the connecting 
factor that determines the national law 
applicable to a company or firm falls, in 
accordance with Article 54 of the TFEU, 
within the competence of each Member 
State to so define. Article 54 of the TFEU 
places the factor of the registered office, 
the central administration and the 
principal place of business of a company 
or firm at the same degree of connection. 
Therefore, as clarified in case-law42, 
where the Member State of new 
establishment, namely the destination 
Member State, requires only the transfer 
of the registered office as a connecting 
factor for the existence of a company 
under its national legislation, the fact that 
only the registered office (and not the 
central administration or principal place 
of business) is transferred does not as 
such exclude the applicability of the 
freedom of establishment under Article 49 
of the TFEU. The choice of the specific 
form of company in cross-border mergers, 
conversions and divisions or the choice of 
a Member State of establishment are 
inherent in the exercise of the freedom of 
establishment guaranteed by the TFEU as 
part of a Single Market.

(3) In the absence of harmonisation of 
Union law, the definition of the connecting 
factor that determines the national law 
applicable to a company or firm falls, in 
accordance with Article 54 of the TFEU, 
within the competence of each Member 
State to so define.

__________________ __________________

42 Judgment of the Court of Justice of 25 
October 2017, Polbud – Wykonawstwo, C-
106/16, ECLI:EU:C:2017:804, paragraph 
29.
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Amendment 3

Proposal for a directive
Recital 4

Text proposed by the Commission Amendment

(4) These developments in the case-law 
have opened up new opportunities for 
companies and firms in the Single Market 
in order to foster economic growth, 
effective competition and productivity. At 
the same time, the objective of a Single 
Market without internal borders for 
companies must also be reconciled with 
other objectives of European integration 
such as social protection (in particular the 
protection of workers), the protection of 
creditors and the protection of 
shareholders. Such objectives, in the 
absence of harmonised rules specifically 
regarding cross-border conversions, are 
pursued by Member States through a 
number of multifarious legal provisions 
and administrative practices. As a result, 
whereas companies are already able to 
merge cross-border, they experience a 
number of legal and practical difficulties 
when wishing to perform a cross-border
conversion. Moreover, the national 
legislation of many Member States 
provides for the procedure of domestic 
conversions without offering an equivalent 
procedure for converting cross-border.

(4) These developments in the case-law 
have opened up new opportunities for 
companies and firms in the Single Market 
in order to foster economic growth, 
effective competition and productivity. At 
the same time, in the absence of a level 
playing field in the form of coherent 
social and fiscal rules, these developments 
went hand-in-hand with the proliferation 
of letterbox companies and abusive 
practices, constituting artificial 
arrangements and circumventing fiscal 
and social security obligations as well as 
undercutting workers’ rights. The 
objective of a Single Market without 
internal borders for companies must be 
reconciled with other objectives of 
European integration such as social 
protection for all, the protection of 
workers’ rights, the protection of creditors 
and the protection of shareholders, as well 
as the fight against attacks on financial 
interests of the Union via for example 
money laundering and tax evasion. In the 
absence of harmonised rules specifically 
regarding cross-border conversions, 
Member States have developed a number 
of multifarious legal provisions and 
administrative practices. As a result, 
whereas companies are already able to 
merge cross-border, they experience a 
number of legal and practical difficulties
when wishing to perform a cross-border
conversion. Moreover, the national 
legislation of many Member States 
provides for the procedure of domestic 
conversions without offering an equivalent 
procedure for converting cross-border.
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Amendment 4

Proposal for a directive
Recital 6

Text proposed by the Commission Amendment

(6) It is appropriate therefore to 
provide procedural and substantive rules on 
cross-border conversions which would 
contribute to the abolition of restrictions on 
freedom of establishment and provide at 
the same time adequate and proportionate 
protection for stakeholders such as 
employees, creditors and minority 
shareholders.

(6) It is appropriate therefore to 
provide procedural and substantive rules on 
cross-border conversions which would 
contribute to the abolition of restrictions on 
freedom of establishment and provide at 
the same time adequate and proportionate 
protection for stakeholders such as 
creditors and minority shareholders and, in 
particular, employees.

Amendment 5

Proposal for a directive
Recital 6 a (new)

Text proposed by the Commission Amendment

(6a) The definition of consultation 
needs to take account of the aim of 
expressing an opinion which will be 
useful to the decision-making process, 
which implies that the consultation must 
take place at such time, in such fashion 
and with such content as are appropriate.

Amendment 6

Proposal for a directive
Recital 6 b (new)

Text proposed by the Commission Amendment

(6b) This Directive establishes 
minimum requirements applicable 
throughout the Member States while 
allowing and encouraging Member States 
to provide more favourable protection of 
employees.
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Amendment 7

Proposal for a directive
Recital 7

Text proposed by the Commission Amendment

(7) The right to convert an existing 
company formed in a Member State into a 
company governed by another Member 
State may in certain circumstances be 
used for abusive purposes such as for the 
circumvention of labour standards, social 
security payments, tax obligations, 
creditors', minority shareholders' rights or 
rules on employees participation. In order 
to combat such possible abuses, a general 
principle of Union law, Member States are 
required to ensure that companies do not 
use the cross-border conversion procedure 
in order to create artificial arrangements 
aimed at obtaining undue tax advantages 
or at unduly prejudicing the legal or 
contractual rights of employees, creditors 
or members. In so far as it constitutes a 
derogation from a fundamental freedom,
the fight against abuses must be 
interpreted strictly and be based on an 
individual assessment of all relevant 
circumstances. A procedural and 
substantive framework which describes the 
margin of discretion and allows for the 
diversity of approach by Member States 
whilst at the same time setting out the 
requirements to streamline the actions to be 
taken by national authorities to fight abuses 
in conformity with Union law should be 
laid down.

(7) The right to merge, divide or
convert an existing company formed in a 
Member State into a company governed by 
another Member State should never be 
used for abusive purposes such as for the 
circumvention of labour standards, social 
security payments, tax obligations, 
creditors', minority shareholders' rights or 
rules on employees participation, as this is 
the case for example of letterbox 
companies. In order to combat such 
possible abuses, a general principle of 
Union law, Member States are required to 
ensure that companies do not use the cross-
border conversion, merger or division
procedure in order to create artificial 
arrangements aimed, solely or partially, at 
obtaining tax or social security advantages 
or at prejudicing the legal or contractual 
rights of employees, creditors or members. 
The fight against abuses must be based on 
an individual assessment of all relevant 
circumstances. A common procedural and 
substantive framework which sets out the 
requirements to streamline the actions to be 
taken by national authorities to fight abuses 
in conformity with Union law should be 
laid down, whilst describing, where strictly 
necessary, the margin of discretion 
allowed for Member States.

Amendment 8

Proposal for a directive
Recital 10

Text proposed by the Commission Amendment

(10) To allow all stakeholders' 
legitimate interests to be taken into account 

(10) To allow all stakeholders' 
legitimate interests to be taken into account 
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in the procedure governing a cross-border 
conversion, the company should disclose 
the draft terms of the cross-border 
conversion containing the most important
information about the proposed cross-
border conversion, including the envisaged 
new company form, the instrument of 
constitution and the proposed timetable for 
the conversion. Members, creditors and 
employees of the company carrying out the 
cross-border conversion should be notified 
in order that they can submit comments 
with regard to the proposed conversion.

in the procedure governing a cross-border 
conversion, the company should disclose 
the draft terms of the cross-border 
conversion containing the information 
about the proposed cross-border 
conversion, including the envisaged new 
company form, the instrument of 
constitution and the proposed timetable for 
the conversion. Members, creditors and 
employees of the company carrying out the 
cross-border conversion should be notified 
and be given this information in due time 
in order that they can submit comments 
with regard to the proposed conversion.

Amendment 9

Proposal for a directive
Recital 12

Text proposed by the Commission Amendment

(12) In order to provide information to 
its employees, the company carrying out 
the cross-border conversion should 
prepare a report explaining the 
implications of the proposed cross-border 
conversion for employees. The report
should explain in particular the 
implications of the proposed cross-border 
conversion on the safeguarding of the jobs 
of the employees, whether there would be 
any material change in the employment 
relationships and the locations of the 
companies’ places of business and how 
each of these factors would relate to any 
subsidiaries of the company. This
requirement should not however apply 
where the only employees of the company 
are in its administrative organ. The 
provision of the report should be without 
prejudice to the applicable information and 
consultation proceedings instituted at 
national level following the 
implementation of Directive 2002/14/EC 
of the European Parliament and of the 
Council43 or Directive 2009/38/EC of the 

(12) In order to provide information to 
its employees, this report should also 
explain the implications of the proposed 
cross-border conversion for employees 
and/or their representatives. In order to 
avoid duplications, companies may decide 
to combine this report with the report 
addressed to the members. It should 
explain in particular the implications of the 
proposed cross-border conversion on the 
safeguarding of the jobs of the employees, 
whether there would be any material 
change in the employment relationships, 
on the application of collective 
agreements and the locations of the 
companies’ central administration or 
places of business and how each of these 
factors would relate to any subsidiaries of 
the company. The requirement for certain 
specific information should not however 
apply where the only employees of the 
company are in its administrative organ 
and should be delivered in a timely 
manner. The provision of the report should 
not create unnecessary administrative 
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European Parliament and of the Council44 . requirements or duplication of existing 
requirements and should be without 
prejudice to the applicable information and 
consultation proceedings instituted at 
national level following the 
implementation of Directive 2002/14/EC 
of the European Parliament and of the 
Council43 or Directive 2009/38/EC of the 
European Parliament and of the Council44 .

__________________ __________________

43 Directive 2002/14/EC of the European 
Parliament and of the Council of 11 March 
2002 establishing a general framework for 
informing and consulting employees in the 
European Community (OJ L 80, 23.3.2002, 
p. 29).

43 Directive 2002/14/EC of the European 
Parliament and of the Council of 11 March 
2002 establishing a general framework for 
informing and consulting employees in the 
European Community (OJ L 80, 23.3.2002, 
p. 29).

44 Directive 2009/38/EC of the European 
Parliament and of the Council of 6 May 
2009 on the establishment of a European 
Works Council or a procedure in 
Community-scale undertakings and 
Community-scale groups of undertakings 
for the purposes of informing and 
consulting employees (Recast) (OJ L 122, 
16.5.2009, p. 28).

44 Directive 2009/38/EC of the European 
Parliament and of the Council of 6 May 
2009 on the establishment of a European 
Works Council or a procedure in 
Community-scale undertakings and 
Community-scale groups of undertakings 
for the purposes of informing and 
consulting employees (Recast) (OJ L 122, 
16.5.2009, p. 28).

Amendment 10

Proposal for a directive
Recital 12 a (new)

Text proposed by the Commission Amendment

(12a) The freedom of establishment and 
the development of the internal market 
are no stand-alone principles or objectives 
of the Union. They should always be 
balanced with, in particular in the context 
of this Directive, the Union’s principles 
and objectives regarding social progress, 
the promotion of a high level of 
employment and the guarantee of 
adequate social protection, embedded in 
Article 3 of the Treaty on the European 
Union and Article 9 of the TFEU. It is 
therefore clear that the development of 
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the internal market should contribute to 
social cohesion and upward social 
convergence, and should not fuel 
competition between social systems, 
putting pressure on those systems to lower 
their standards.

Amendment 11

Proposal for a directive
Recital 12 b (new)

Text proposed by the Commission Amendment

(12b) Union policy should also 
contribute to the promotion and 
reinforcement of social dialogue, in line 
with Article 151 TFEU. It is therefore 
also the objective of this Directive to 
secure employees’ information, 
consultation and participation rights and 
to ensure that any cross-border mobility 
of companies can never lead to the 
lowering of these rights. Ensuring 
information, consultation and 
participation of employees is essential for 
all such actions to succeed.

Amendment 12

Proposal for a directive
Recital 12 c (new)

Text proposed by the Commission Amendment

(12c) The freedom of establishment 
should also in no way undermine the 
principles regarding the countering fraud 
and any other illegal activities affecting 
the financial interests of the Union 
included in Article 310 TFEU.

Amendment 13

Proposal for a directive
Recital 12 d (new)
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Text proposed by the Commission Amendment

(12d) There is a need to ensure 
consistency for companies and employees 
in order to avoid duplication of existing 
Union legislation. Directive 2002/14/EC, 
Directive 2001/23/EC1a and Directive 
2009/38/EC already include requirements 
on information and consultation of 
employees that apply in situations of cross 
border conversions, mergers and 
divisions. It is important that this 
Directive complements these existing 
directives in order to avoid unnecessary 
administrative burdens by undermining 
the current provisions in place for 
information, consultation and 
participation of employees.

__________________

1a Council Directive 2001/23/EC of 12 
March 2001 on the approximation of the 
laws of the Member States relating to the 
safeguarding of employees' rights in the 
event of transfers of undertakings, 
businesses or parts of undertakings or 
businesses (OJ L 82, 22.3.2001, p. 16).

Amendment 14

Proposal for a directive
Recital 13

Text proposed by the Commission Amendment

(13) In order to assess the accuracy of 
the information contained in the draft terms 
of conversion and in the reports addressed 
to the members and employees and to 
provide factual elements necessary to 
assess whether the proposed conversion 
constitutes an artificial arrangement, an 
independent expert report should be 
required to be prepared in order to assess 
the proposed cross-border conversion. In 
order to secure the independence of the 
expert, the expert should be appointed by 

(13) In order to assess the accuracy of 
the information contained in the draft terms
of conversion and in the reports addressed 
to the members and employees and to 
provide factual elements necessary to 
assess whether the proposed conversion 
constitutes an artificial arrangement, an 
independent expert report should be 
required to be prepared in order to assess 
the proposed cross-border conversion. In 
order to secure the independence of the 
expert, the expert should be appointed by 
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the competent authority, following an 
application by the company. In this 
context, the expert report should present all 
relevant information to enable the 
competent authority in the departure 
Member State to take an informed decision 
as to whether or not to issue the pre-
conversion certificate. To this end, the 
expert should be able to obtain all the 
relevant company information and 
documents and carry out all necessary 
investigations in order to gather all the 
evidence required. The expert should use 
information, in particular net turnover and 
profit or loss, number of employees and the 
composition of balance sheet collected by 
the company in view of the preparation of 
financial statements in accordance with 
Union law and the law of Member States. 
However, in order to protect any 
confidential information, including 
business secrets of the company, such 
information should not form part of the 
expert’s final report which itself would be 
publically available.

the competent authority, following an 
application by the company. The 
appointment of the independent experts 
should be based on objective criteria to 
ensure their independence. In this context, 
the expert report should present all relevant 
information to enable the competent 
authority in the departure Member State to 
take an informed decision as to whether or 
not to issue the pre-conversion certificate. 
To this end, the expert should be able to 
obtain all the relevant company 
information and documents and carry out 
all necessary investigations in order to 
gather all the evidence required. The expert 
should use information, in particular net 
turnover and profit or loss, number of 
employees and the composition of balance 
sheet collected by the company in view of 
the preparation of financial statements in 
accordance with Union law and the law of 
Member States. However, in order to 
protect any confidential information, 
including business secrets of the company, 
such information should not form part of 
the expert’s final report which itself would 
be publically available.

Amendment 15

Proposal for a directive
Recital 14

Text proposed by the Commission Amendment

(14) With a view to avoiding 
disproportionate costs and burdens for 
smaller companies carrying out the cross-
border conversion, micro and small 
enterprises, as defined in the Commission 
Recommendation 2003/361/EC45 , should 
be exempted from the requirement to 
produce an independent expert report. 
However, these companies can resort to 
an independent expert report to prevent 
litigation costs with creditors.

deleted

__________________
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45 Commission Recommendation 
2003/361/EC of 6 May 2003 concerning 
the definition of micro, small and 
medium-sized enterprises (OJ L 124, 
20.5.2003, p. 36).

Amendment 16

Proposal for a directive
Recital 15

Text proposed by the Commission Amendment

(15) On the basis of the draft terms of 
conversion and the reports, the general 
meeting of the members of the company 
should decide on whether or not to approve 
those draft terms. It is important that the 
majority requirement for such a vote 
should be sufficiently high in order to 
ensure that the decision to convert is a 
collective one. In addition, members 
should also have the right to vote on any 
arrangements concerning employee 
participation, if they have reserved that 
right during the general meeting.

(15) On the basis of the draft terms of 
conversion and the reports, the general 
meeting of the members of the company 
should decide on whether or not to approve 
those draft terms. It is important that the 
majority requirement for such a vote 
should be sufficiently high in order to 
ensure that the decision to convert is a 
collective one.

Amendment 17

Proposal for a directive
Recital 19 a (new)

Text proposed by the Commission Amendment

(19a) The great diversity of rules and 
practices existing in the Member States as 
regards the manner in which employees' 
representatives are involved in decision-
making within companies should be 
respected and acknowledged.

Amendment 18

Proposal for a directive
Recital 19 b (new)
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Text proposed by the Commission Amendment

(19b) Information and consultation 
procedures at national and transnational 
level should nevertheless be ensured in all 
companies resulting from the cross-
border conversion or merger.

Amendment 19

Proposal for a directive
Recital 20

Text proposed by the Commission Amendment

(20) In order to prevent the 
circumvention of employee participation 
rights by means of a cross-border 
conversion, the company carrying out a 
conversion which is registered in the 
Member State which provides for the 
employee participation rights, should not 
be able to perform a cross-border 
conversion without first entering into 
negotiations with its employees or their 
representatives when the average number 
of employees employed by that company is 
equivalent to four fifths of the national 
threshold for triggering such employee 
participation.

(20) In order to prevent the 
circumvention of employee participation 
rights by means of a cross-border 
conversion, the company carrying out a 
conversion which is registered in the 
Member State which provides for the 
employee participation rights, should not 
be able to perform a cross-border 
conversion without first entering into 
negotiations with its employees or their 
representatives.

Amendment 20

Proposal for a directive
Recital 26

Text proposed by the Commission Amendment

(26) The evaluation of the 
implementation of the cross-border merger 
rules in Member States has shown that the 
number of cross-border mergers in the 
Union has significantly increased. 
However, this evaluation has also revealed 
certain shortcomings in relation 
specifically to creditor protection and 

(26) The evaluation of the 
implementation of the cross-border merger 
rules in Member States has shown that the 
number of cross-border mergers in the 
Union has significantly increased. 
However, this evaluation has also revealed 
certain shortcomings in relation 
specifically to employee, creditor and 
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shareholder protection as well as to the 
lack of simplified procedures which 
impede the full effectiveness and efficiency 
of those cross-border merger rules.

shareholder protection as well as to the 
lack of simplified procedures which 
impede the full effectiveness and efficiency 
of those cross-border merger rules. While 
no available data could conclusively 
establish that the employee participation 
procedure was inefficient, the evaluation 
revealed that companies considered it too 
complex and leading to unnecessary costs 
and delays within the merger.

Amendment 21

Proposal for a directive
Recital 28

Text proposed by the Commission Amendment

(28) In order to further enhance the 
existing cross-border merger procedure, it 
is necessary to simplify those merger rules, 
where appropriate, whilst at the same time 
ensuring that stakeholders, and in 
particular employees, are adequately 
protected. Therefore, the existing cross-
border merger rules should be modified in 
order to oblige the management or 
administrative organs of the merging 
companies to prepare separate reports 
detailing the legal and economic aspects of 
the cross-border merger for both members 
and for employees. The obligation on the 
management or administrative organ of the 
company to prepare the report for the 
members may however be waived, where 
those members are already informed about 
legal and economic aspects of the proposed 
merger. However, the report prepared for
employees may only be waived where the 
merging companies and their subsidiaries 
do not have any employees other than 
those who form part of the management or 
administrative organ.

(28) In order to further enhance the 
existing cross-border merger procedure, it 
is necessary to simplify those merger rules, 
where appropriate, whilst at the same time 
ensuring that shareholders, creditors and 
in particular employees, are adequately 
protected. Therefore, the existing cross-
border merger rules should be modified in 
order to oblige the management or 
administrative organs of the merging 
companies to prepare a detailed report on
the legal and economic aspects of the 
cross-border merger for both members, 
especially minority shareholders, and for 
employees in full respect of the autonomy 
of the social partners. The obligation on 
the management or administrative organ of 
the company to provide certain specific 
information for the members may however 
be waived, where those members are 
already informed about legal and economic 
aspects of the proposed merger. However, 
the requirement to provide certain specific 
information related to employees may 
only be waived where the merging 
companies and their subsidiaries do not 
have any employees other than those who 
form part of the management or 
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administrative organ.

Amendment 22

Proposal for a directive
Recital 29

Text proposed by the Commission Amendment

(29) Furthermore, in order to enhance 
the protection afforded to the employees of 
the merging company or companies, 
employees or their representatives may 
provide their opinion on the company
report setting out the implications of the 
cross-border merger for them. The 
provision of the report should be without 
prejudice to the applicable information and 
consultation proceedings instituted at 
national level following the 
implementation of Council Directive 
2001/23/EC48 , Directive 2002/14/EC or 
Directive 2009/38/EC.

(29) Furthermore, in order to enhance 
the protection afforded to the employees of 
the merging company or companies, 
employees or their representatives may 
provide, prior to the merge, their opinion, 
to be included in the report, on the 
implications of the cross-border merger for 
them. The provision of the report should be 
without prejudice to the applicable 
information and consultation proceedings 
instituted at national level following the 
implementation of Council Directive 
2001/23/EC48 , Directive 2002/14/EC or 
Directive 2009/38/EC.

__________________ __________________

48 Council Directive 2001/23/EC of 12 
March 2001 on the approximation of the 
laws of the Member States relating to the 
safeguarding of employees' rights in the 
event of transfers of undertakings, 
businesses or parts of undertakings or 
businesses (OJ L 82, 22.3.2001, p. 16).

48 Council Directive 2001/23/EC of 12 
March 2001 on the approximation of the 
laws of the Member States relating to the 
safeguarding of employees' rights in the 
event of transfers of undertakings, 
businesses or parts of undertakings or 
businesses (OJ L 82, 22.3.2001, p. 16).

Amendment 23

Proposal for a directive
Recital 31

Text proposed by the Commission Amendment

(31) The lack of harmonisation of 
safeguards for members or creditors has 
been identified an obstacle for cross-border 
mergers by different stakeholders. 
Members and creditors should be offered 
the same level of protection regardless of 
the Member States in which the merging 

(31) The lack of harmonisation of 
safeguards for employees, members or 
creditors has been identified an obstacle for 
cross-border mergers by different 
stakeholders. Employees, members and 
creditors should be offered at least the 
same level of protection regardless of the 
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companies are situated. This is without 
prejudice to the Member States’ rules on 
protecting creditors or shareholders which 
are outside the scope of the harmonised 
measures, such as transparency 
requirements.

Member States in which the merging 
companies are situated. This is without 
prejudice to the Member States’ rules on 
protecting employees, creditors or 
shareholders which are outside the scope of 
the harmonised measures, such as 
transparency requirements.

Amendment 24

Proposal for a directive
Recital 40

Text proposed by the Commission Amendment

(40) The right of companies to carry out 
a cross-border division may in certain 
circumstances be used for abusive purposes 
such as for the circumvention of labour 
standards, social security payments, tax 
obligations, creditors' or members' rights or 
rules on employees participation. In order 
to combat such abuses, as a general 
principle of Union law, Member States are 
required to ensure that companies do not 
use the cross-border division procedure in 
order to create artificial arrangements 
aimed at obtaining undue tax advantages 
or at unduly prejudicing the legal or 
contractual rights of employees, creditors 
or members. In so far as it constitutes a 
derogation from a fundamental freedom, 
the fight against abuses must be interpreted 
strictly and must be based on an individual 
assessment of all relevant circumstances. A 
procedural and substantive framework 
which describes the margin of discretion 
and allows for the diversity of approaches 
by Member States whilst at the same time 
setting out the requirements to streamline 
the actions to be taken by national 
authorities to fight abuses in conformity 
with Union law should be laid down.

(40) The right of companies to carry out 
a cross-border division may in certain 
circumstances be used for abusive purposes 
such as for the circumvention of labour 
standards, social security payments, tax 
obligations, creditors' or members' rights or 
rules on employees participation. In order 
to combat such abuses, as a general 
principle of Union law, Member States are 
required to ensure that companies do not 
use the cross-border division procedure in 
order to abuse the law or to commit a 
fraudulent act. In so far as it constitutes a 
derogation from a fundamental freedom, 
the fight against abuses must be interpreted 
strictly and must be based on an individual 
assessment of all relevant circumstances. A 
procedural and substantive framework 
which describes the margin of discretion 
and allows for the diversity of approaches 
by Member States whilst at the same time 
setting out the requirements to streamline 
the actions to be taken by national 
authorities to fight abuses in conformity 
with Union law should be laid down.

Amendment 25

Proposal for a directive
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Recital 41

Text proposed by the Commission Amendment

(41) Given the complexity of cross-
border divisions and the multitude of the 
interests concerned, it is appropriate to 
provide for an ex-ante control in order to 
create legal certainty. To that effect, a 
structured and multi-layered procedure 
should be set out whereby both the 
competent authorities of the Member State 
of the company being divided and of the 
Member State of the recipient companies 
ensure that a decision on the approval of a 
cross-border division is taken in a fair, 
objective and non-discriminatory manner 
on the basis of all relevant elements and by 
taking into account all legitimate public 
interests, in particular the protection of 
employees, shareholders and creditors.

(41) Given the complexity of cross-
border divisions and the multitude of the 
interests concerned, it is appropriate to 
provide for an ex-ante and an ex-post 
control in order to create legal certainty. To 
that effect, a structured and multi-layered 
procedure should be set out whereby both 
the competent authorities of the Member 
State of the company being divided and of 
the Member State of the recipient 
companies ensure that a decision on the 
approval of a cross-border division is taken 
in a fair, objective and non-discriminatory 
manner on the basis of all relevant 
elements and by taking into account all 
legitimate public interests, in particular the 
protection of employees, shareholders and 
creditors.

Amendment 26

Proposal for a directive
Recital 43

Text proposed by the Commission Amendment

(43) In order to provide information to 
its members, the company being divided 
should prepare a report. The report should 
explain and substantiate the legal and 
economic aspects of the proposed cross-
border division, in particular explaining the 
implications of the cross-border division 
for members with regard to the future 
business of the company and the 
management organs’ strategic plan. It 
should also include explanations about the 
exchange ratio, where applicable, the 
criteria to determine the allocation of 
shares and potential remedies available to 
members, where they do not agree with the 
decision to carry out a cross-border 
division.

(43) In order to provide information to 
its members and employees, the company 
being divided should prepare a report in 
full respect of the autonomy of the social 
partners. With regard to the interests of 
members, and especially minority 
shareholders, the report should explain 
and substantiate the legal and economic 
aspects of the proposed cross-border 
division, in particular explaining the 
implications of the cross-border division 
for members with regard to the future 
business of the company and the 
management organs’ strategic plan. It 
should also include explanations about the 
exchange ratio, where applicable, the 
criteria to determine the allocation of 
shares and potential remedies available to 
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members, where they do not agree with the 
decision to carry out a cross-border 
division.

Amendment 27

Proposal for a directive
Recital 44

Text proposed by the Commission Amendment

(44) In order to provide information its 
employees, the company being divided 
should prepare a report explaining the 
implications of the proposed cross-border 
division for employees. The report should 
explain in particular the implications of the 
proposed cross-border division on the 
safeguarding of the jobs of the employees, 
whether there would be any material 
change in the conditions of employment 
and the locations of the companies’ places 
of business, and how each of these factors 
would relate to any subsidiaries of the 
company. The provision of the report 
should be without prejudice to the 
applicable information and consultation 
proceedings instituted at national level 
following the implementation of Directives 
2001/23/EC, 2002/14/EC or 2009/38/EC.

(44) The report should also explain the 
implications of the proposed cross-border 
division for employees. It should explain in 
particular the implications of the proposed 
cross-border division on the safeguarding 
of the jobs of the employees, whether there 
would be any material change in the 
conditions of employment including the 
conditions laid down in law and collective 
agreements and the locations of the 
companies’ places of business, and how 
each of these factors would relate to any 
subsidiaries of the company. The provision 
of the report should be without prejudice to 
the applicable information and consultation 
proceedings instituted at national level 
following the implementation of Directives 
2001/23/EC, 2002/14/EC or 2009/38/EC 
while not causing any duplication of 
reporting requirements.

Amendment 28

Proposal for a directive
Recital 52

Text proposed by the Commission Amendment

(52) The issue of the pre-division 
certificate by the Member State of the 
company being divided should be 
scrutinised to ensure the legality of the 
cross-border division. The competent 
authority should decide whether to issue a 
pre-division certificate within one month of 

(52) The issue of the pre-division 
certificate by the Member State of the 
company being divided should be 
scrutinised to ensure the legality of the 
cross-border division. The competent 
authority should decide whether to issue a 
pre-division certificate within one month of 
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the application by the company has been 
submitted, unless it has serious concerns as 
to the existence of an artificial 
arrangement aimed at obtaining undue 
tax advantages or at unduly prejudicing 
the legal or contractual rights of 
employees, creditors or members. In such 
a case, the competent authority should 
carry out an in-depth assessment. However, 
this in-depth assessment should not be 
carried out systematically but it should be 
conducted on a case-by-case basis where 
there are serious concerns as to the 
existence of an artificial arrangement. For 
their assessment, competent authorities 
should take into account at least a number 
of factors laid down in this Directive which 
however should be only considered as 
indicative factors in the overall assessment 
and not be considered in isolation. In order 
not to burden companies with an overly 
lengthy procedure, this in-depth assessment 
should in any event be concluded within 
two months informing the company that 
the in-depth assessment will be carried out.

the application by the company has been 
submitted, unless it has serious concerns as 
to the existence of an intention to abuse 
the law or to commit a fraudulent act. In 
such a case, the competent authority should 
carry out an in-depth assessment. However, 
this in-depth assessment should not be 
carried out systematically but it should be 
conducted on a case-by-case basis where 
there are serious concerns as to the 
existence of an artificial arrangement. For 
their assessment, competent authorities 
should take into account at least a number 
of factors laid down in this Directive which 
however should be only considered as 
indicative factors in the overall assessment 
and not be considered in isolation. In order 
not to burden companies with an overly 
lengthy procedure, this in-depth assessment 
should in any event be concluded within 
two months informing the company that 
the in-depth assessment will be carried out.

Amendment 29

Proposal for a directive
Recital 56

Text proposed by the Commission Amendment

(56) In order to prevent the 
circumvention of the employee 
participation rights by means of a cross-
border division, the company carrying out 
a division which is registered in the 
Member State which provides for the 
employee participation rights, should not 
be able to perform a cross-border division 
without first entering into negotiations with 
its employees or their representatives when 
the average number of employees 
employed by that company is equivalent to 
four fifths of the national threshold for 

(56) In order to prevent the 
circumvention of the employee 
participation rights by means of a cross-
border division, the company carrying out 
a division which is registered in the 
Member State which provides for the 
employee participation rights, should not 
be able to perform a cross-border division 
without first entering into negotiations with 
its employees or their representatives when 
the average number of employees 
employed by that company is equivalent to 
the national threshold in case of SMEs, or 
to four fifths of this threshold in case of 
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triggering such employee participation. other companies for triggering such 
employee participation. 

Amendment 30

Proposal for a directive
Article 1 – paragraph 1 – point -1 (new)
Directive (EU) 2017/1132
Article 1 a (new)

Text proposed by the Commission Amendment

(-1) in Title I, Chapter I, the following 
Article is inserted:

“Article 1a

Definitions

For the purposes of this Directive:

(1) "employees' representatives" 
means the employees' representatives 
provided for by national law and/or 
practice;

(2) "involvement of employees" 
means any mechanism, including 
information, consultation and 
participation, through which employees' 
representatives may exercise an influence 
on decisions to be taken within the 
company;

(3) "information" means the 
informing of the representative of the 
employees and/or employees' 
representatives by the competent organ of 
the company on questions which concern 
the company itself and any of its 
subsidiaries or establishments situated in 
another Member State or which exceed 
the powers of the decision-making organs 
in a single Member State at a time, in a 
manner and with a content which allows 
the employees' representatives to 
undertake an in-depth assessment of the 
possible impact and, where appropriate, 
prepare consultations with the competent 
organ of the company;
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(4) "consultation" means the 
establishment of dialogue and exchange 
of views between the body representative 
of the employees and/or the employees' 
representatives and the competent organ 
of the company, at a time, in a manner 
and with a content which allows the 
employees' representatives, on the basis of 
information provided, to express an 
opinion on measures envisaged by the 
competent organ which may be taken into 
account in the decision-making process 
within the company;

(5) "participation" means the 
influence of the body representative of the 
employees and/or the employees' 
representatives in the affairs of a 
company by way of: the right to elect or 
appoint some of the members of the 
company's supervisory or administrative 
organ, or the right to recommend and/or 
oppose the appointment of some or all of 
the members of the company's supervisory 
or administrative organ;

Amendment 31

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86a – paragraph 1 a (new)

Text proposed by the Commission Amendment

1a. The Member State of destination 
may require a company which is 
transferring its registered office to its 
territory to simultaneously relocate its 
central administration, where this 
requirement is laid down in national 
legislation for undertakings established in 
their territory.
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Amendment 32

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86b – paragraph 1 – point 6 a (new)

Text proposed by the Commission Amendment

(6a) "information" means the 
transmission by the employer to the 
employees and/or employees' 
representatives at the relevant level, of 
data which concern the company itself 
and any of its subsidiaries or 
establishments situated in another 
Member State, in order to enable them to 
acquaint themselves with the subject 
matter and to examine it. This shall take 
place at a time, in a manner and with a 
content which allows the employees and 
representatives to undertake an in-depth 
assessment of the possible impact and, 
where appropriate, prepare consultations 
with the competent organ of the company;

Amendment 33

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86b – paragraph 1 – point 6 b (new)

Text proposed by the Commission Amendment

(6b) 'employee participation' means the 
influence of the employees and/or the 
employees´ representatives in the affairs 
of a company by way of the right to elect 
or appoint some of the members of the 
company´ supervisory or administrative 
organ;

Amendment 34

Proposal for a directive
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Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86b – paragraph 1 – point 6c (new)

Text proposed by the Commission Amendment

(6c) ‘head office’ means the place 
where key management and commercial 
decisions that are necessary for the 
conduct of the company’s business as a 
whole are in substance made;

Amendment 35

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86b – paragraph 1 – point 6d (new)

Text proposed by the Commission Amendment

(6d) ‘artificial arrangement means an 
arrangement put in place for the essential 
aim of circumventing companies’ 
obligations arising from the legal and 
contractual rights of employees, creditors, 
or minority shareholders, the avoidance 
of social security payments, or profit 
shifting to reduce the corporate tax 
obligations  and that at the same time 
does not carry out a substantive or 
genuine economic activity in the 
destination Member State.

Amendment 36

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86c – paragraph 2 – point e a (new)

Text proposed by the Commission Amendment

(ea) disciplinary of administrative 
action or criminal sanctions and decisions 
have been taken involving fraudulent 
practices which are directly relevant to the 
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companies´ competences or reliability.

Amendment 37

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86c – paragraph 2 – point e b (new)

Text proposed by the Commission Amendment

(eb) the company has a backlog in tax 
or social security payments;

Amendment 38

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86c – paragraph 3

Text proposed by the Commission Amendment

3. Member States shall ensure that the 
competent authority of the departure 
Member State shall not authorise the cross-
border conversion where it determines, 
after an examination of the specific case 
and having regard to all relevant facts and 
circumstances, that it constitutes an 
artificial arrangement aimed at obtaining 
undue tax advantages or at unduly 
prejudicing the legal or contractual rights 
of employees, creditors or minority 
members.

3. Member States shall ensure that the 
competent authority of the departure 
Member State shall not authorise the cross-
border conversion where it determines, 
after an examination of the specific case 
and having regard to all relevant facts and 
circumstances, that it constitutes an 
artificial arrangement or has a strong 
suspicion that it constitutes such an 
arrangement.

The company carrying out the cross-
border conversion shall prove, on the 
basis of ascertainable objective factors, 
that it pursues actual establishment and 
substantive and genuine economic activity 
in the destination Member State for an 
indefinite period.

The company carrying out the cross-
border conversion shall not be presumed 
to have an actual establishment and to 
pursue genuine economic activity in the 
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destination Member State unless it 
transfers the central administration or 
principal place of business to the 
destination Member State and its 
operations there generate value and are 
materially equipped with staff, equipment, 
assets and premises.

Amendment 39

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86d

Text proposed by the Commission Amendment

Article 86 d Article 86 d

Draft terms of cross-border conversion Draft terms of cross-border conversion

1. The management or administrative 
organ of the company which intends to 
carry out a cross-border conversion shall 
draw up the draft terms of a cross-border 
conversion. The draft terms of a cross-
border conversion shall include at least the 
following:

1. The management or administrative 
organ, including employee board level 
representatives, of the company which 
intends to carry out a cross-border 
conversion shall draw up the draft terms of 
a cross-border conversion not less than 
two months before the date of the general 
meeting referred to in Article 86i. If the 
company is subject to board level 
employee representation, this board shall 
be included into the decision on the draft 
terms in accordance with national law 
and practice. The draft terms of a cross-
border conversion shall include at least the 
following:

(a) the legal form, name and registered 
office of the company in the departure 
Member State;

(a) the legal form, name and location 
of the registered office, of the company in 
the departure Member State;

(b) the legal form, name and location 
of its registered office proposed for the 
company resulting from the cross-border 
conversion in the destination Member 
State;

(b) the legal form, name and location 
of its registered office proposed for the 
company resulting from the cross-border 
conversion in the destination Member 
State;

(c) the instrument or instruments of the 
constitution of a company in the 
destination Member State;

(c) the instrument or instruments of the 
constitution of a company in the 
destination Member State;
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(d) the proposed timetable for the 
cross-border conversion;

(d) the proposed timetable for the 
cross-border conversion;

(e) the rights conferred by the 
converted company on members enjoying 
special rights or on holders of securities 
other than shares representing the company 
capital, or the measures proposed 
concerning them;

(e) the rights conferred by the 
converted company on members enjoying 
special rights or on holders of securities 
other than shares representing the company 
capital, or the measures proposed 
concerning them;

(f) details of the safeguards offered to 
the creditors;

(f) details of the safeguards offered to 
the creditors;

(g) the date from which the 
transactions of the company formed and 
registered in the departure Member State 
will be treated for accounting purposes as 
being those of the converted company;

(g) the date from which the 
transactions of the company formed and 
registered in the departure Member State 
will be treated for accounting purposes as 
being those of the converted company;

(h) any special advantages granted to 
members of the administrative, 
management, supervisory or controlling 
organ of the converted company;

(h) any special advantages granted to 
members of the administrative, 
management, supervisory or controlling 
organ of the converted company;

(i) details of the offer of cash 
compensation for the members opposing 
the cross-border conversion in accordance 
with Article 86j;

(i) details of the offer of cash 
compensation for the members opposing 
the cross-border conversion in accordance 
with Article 86j;

(ia) the consequences of the cross-
border conversion for the employees;

(j) the likely repercussions of the 
cross-border conversion on employment

(j) the likely repercussions of the 
cross-border conversion on employment

(k) where appropriate, information on 
the procedures by which arrangements for 
the involvement of employees in the 
definition of their rights to participation in 
the converted company are determined 
pursuant to Article 86l and on the possible 
options for such arrangements.

(k) where appropriate, information on 
the procedures by which arrangements for 
the involvement of employees in the 
definition of their rights to participation in 
the converted company are determined 
pursuant to Article 86l and on the possible 
options for such arrangements.

1a. Before the management or the 
administrative organ decides on the draft 
terms of a cross-border conversion, the 
European Works Council and the 
representatives of the employees of the 
company carrying out the cross-border 
conversion or, where there are no such 
representatives, the employees themselves 
and the trade unions represented shall be 
informed and consulted on the proposed 
transfer in accordance with Article 4 of 
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Directive 2002/14/EC. 

2. In addition to the official languages 
of the departure and destination Member 
States, Member States shall allow the 
company carrying out the cross-border 
conversion to use a language customary in 
the sphere of international business and 
finance in order to draw up the draft terms 
of a cross-border conversion and all other 
related documents. Member States shall 
specify which language will prevail in the 
case of discrepancies identified between 
the different linguistic versions of those 
documents.

2. In addition to the official languages 
of the departure and destination Member 
States, Member States shall allow the 
company carrying out the cross-border 
conversion to use a language customary in 
the sphere of international business and 
finance in order to draw up the draft terms 
of a cross-border conversion and all other 
related documents. Member States shall 
specify which language will prevail in the 
case of discrepancies identified between 
the different linguistic versions of those 
documents. Members, employees or 
creditors shall have the possibility to 
comment on these draft terms. The 
comments shall be included in the final 
report and be made public.

Amendment 40

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86e

Text proposed by the Commission Amendment

Article 86e deleted

Report of the management or 
administrative organ to the members

1. The management or administrative 
organ of the company carrying out the 
cross-border conversion shall draw up a 
report explaining and justifying the legal 
and economic aspects of the cross-border 
conversion.

2. The report referred to in 
paragraph 1, shall in particular explain 
the following :

(a) the implications of the cross-
border conversion on the future business 
of the company and on the management's 
strategic plan;

(b) the implications of the cross-
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border conversion for members;

(c) the rights and remedies available 
to members opposing the conversion in 
accordance with Article 86j.

3. The report referred to in 
paragraph 1 of this Article, shall be made 
available, at least electronically, to the 
members not less than two months before 
the date of the general meeting referred to 
in Article 86i. That report shall also be 
made similarly available to the 
representatives of the employees of the 
company carrying out the cross-border 
conversion or, where there are no such 
representatives, to the employees 
themselves.

4. However, that report shall not be 
required where all the members of the 
company carrying out the cross-border 
conversion have agreed to waive this 
requirement.

Amendment 41

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86f

Text proposed by the Commission Amendment

Article 86f Article 86f

Report of the management or 
administrative organ to the employees

Report of the management or 
administrative organ to the members and 
to the representatives of the employees or, 
where there are no such representatives, 
to the employees themselves

1. The management or administrative 
organ of the company carrying out the 
cross-border conversion shall draw up a 
report explaining and justifying the legal 
and economic aspects of the cross-border 
conversion.

1. The management or administrative 
organ of the company carrying out the 
cross-border conversion shall draw up a 
single report in respect of Directive 
2002/14/EC and Directive 2001/23/EC 
justifying to members the legal and 
economic aspects of the cross border 
conversion and explaining to the 
representatives of the employees or, where 
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there are no such representatives, to the 
employees themselves the implications of 
the cross-border conversion for them.

2. The report referred to in paragraph 
1, shall in particular explain the following:

2. The report referred to in paragraph 
1, shall in particular explain the following:

(a) the implications of the cross-border 
conversion on the future business of the 
company and on the management's 
strategic plan;

(a) the implications of the cross-border 
conversion on the future business of the 
company and on the management's 
strategic plan;

(aa) the implications of the cross-
border conversion for members;

(ab) the rights and remedies available 
to members opposing the conversion in 
accordance with Article 86j;

(ac) the reasons for the cross-border 
conversion;

(b) the implications of the cross-border 
conversion on the safeguarding of 
employment relationships;

(b) the implications of the cross-border 
conversion on the safeguarding of 
employment relationships;

(c) any material changes in the 
conditions of employment and in the 
location of the company’s places of 
business;

(c) any material changes in the 
conditions of employment including the 
conditions laid down in law and collective 
agreements and in the location of the 
company’s places of business;

(d) whether the factors set out in points 
(a), (b) and (c) also relate to any 
subsidiaries of the company.

(d) whether the factors set out in points (a), 
(b) and (c) also relate to any subsidiaries, 
branches or controlled undertakings 
according to Article 3 of Directive 
2009/38/EC of the company.

3. The report referred to in paragraph 
1 of this Article, shall be made available, at 
least electronically, to the representatives 
of the employees of the company carrying 
out the cross-border conversion or, where 
there are no such representatives, to the 
employees themselves not less than two 
months before the date of the general 
meeting referred to in Article 86i. That 
report shall also be made similarly 
available to the members of the company 
carrying out the cross-border conversion.

3. The report referred to in paragraph 
1 of this Article, shall be made available, at 
least electronically, to the members and to 
the representatives of the employees of the 
company carrying out the cross-border 
conversion or, where there are no such 
representatives, to the employees 
themselves not less than two months 
before the date of the general meeting 
referred to in Article 86i. 

4. Where the management or 
administrative organ of the company 
carrying out the cross-border conversion 

4. Where the management or 
administrative organ of the company 
carrying out the cross-border conversion 
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receives, in good time, an opinion from the 
representatives of their employees or, 
where there are no such representatives, 
from the employees themselves, as 
provided for under national law, the 
members shall be informed thereof and that 
opinion shall be appended to that report.

receives, in good time, an opinion from the 
representatives of their employees or, 
where there are no such representatives, 
from the employees themselves, as 
provided for under national law, the 
members shall be informed thereof and that 
opinion shall be appended to that report.

5. However, where a company 
carrying out the cross-border conversion 
and its subsidiaries, if any, have no 
employees other than those who form part 
of the management or administrative 
organ, the report referred to in paragraph 1 
shall not be required.

5. However, where a company 
carrying out the cross-border conversion 
and its subsidiaries, if any, have no 
employees other than those who form part 
of the management or administrative organ
and where all the members of the 
company carrying out the cross-border 
conversion have agreed to waive this 
requirement, the report referred to in 
paragraph 1 shall not be required.

6. Paragraphs 1 to 6 are without 
prejudice to the applicable information and 
consultation rights and proceedings 
instituted at national level following the 
transposition of Directives 2002/14/EC or 
2009/38/EC.

6. Paragraphs 1 to 6 are without 
prejudice to the applicable information and 
consultation rights and proceedings 
instituted at national level following the 
transposition of Directives 2002/14/EC or 
2009/38/EC, while not causing any 
duplication of reporting requirements.

6a. Member States shall provide, in 
specific cases and within the conditions 
and limits laid down by national 
legislation, that the company is not 
obliged to communicate information 
when the nature of that information is 
such that, according to objective criteria, 
it would seriously harm the functioning of 
the undertaking or establishment or 
would be prejudicial to it.

Amendment 42

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86g – title

Text proposed by the Commission Amendment

Examination by an independent expert Examination by the competent authority
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Amendment 43

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86g – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

Member States shall ensure that the 
company carrying out the cross-border 
conversion applies not less than two 
months before the date of the general 
meeting referred to in Article 86i to the 
competent authority designated in 
accordance with Article 86m(1), to appoint 
an expert to examine and assess the draft 
terms of the cross-border conversion and 
the reports referred to in Articles 86e and
86f, subject to the proviso set out in 
paragraph 6 of this Article.

Member States shall ensure that the 
company carrying out the cross-border 
conversion applies not less than two 
months before the date of the general 
meeting referred to in Article 86i to the 
competent authority designated in 
accordance with Article 86m(1) for an 
assessment of the draft terms of the cross-
border conversion and the report referred 
to in Articles 86f, subject to the proviso set 
out in paragraph 6 of this Article.

Amendment 44

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86g – paragraph 1 – subparagraph 2 – introductory part

Text proposed by the Commission Amendment

The application for the appointment of an 
expert shall be accompanied by the 
following:

The application to the competent authority
shall be accompanied by the following:

Amendment 45

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86g – paragraph 2

Text proposed by the Commission Amendment

2. The competent authority shall 
appoint an independent expert within five 
working days from the application referred 

2. If it considers it necessary, the 
competent authority shall be free to seek 
the assistance of an independent expert 
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to in paragraph 1 and the receipt of the 
draft terms and reports. The expert shall be 
independent from the company carrying 
out the cross-border conversion and may 
be a natural or a legal person depending 
upon the law of the departure Member 
State. Member States shall take into 
account, in assessing the independence of 
the expert, the framework established in 
Articles 22 and 22b of Directive 
2006/43/EC.

within five working days from the 
application referred to in paragraph 1 and 
the receipt of the draft terms and report. 
The expert shall be independent from the 
company carrying out the cross-border 
conversion and may be a natural or a legal 
person depending upon the law of the 
departure Member State. Member States 
shall take into account, in assessing the 
independence of the expert, the framework 
established in Articles 22 and 22b of 
Directive 2006/43/EC.

Amendment 46

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86g – paragraph 3 – introductory part

Text proposed by the Commission Amendment

3. The expert shall draw up a written 
report providing at least:

3. Where there is reasonable doubt as 
to the real reason for a cross-border 
conversion, the competent authority shall 
draw up a written report providing at least:

Amendment 47

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86g – paragraph 4

Text proposed by the Commission Amendment

4. Member States shall ensure that the 
independent expert shall be entitled to 
obtain, from the company carrying out the 
cross-border conversion, all relevant 
information and documents and to carry 
out all necessary investigations to verify all 
elements of the draft terms or management 
reports. The expert shall also be entitled to 
receive comments and opinions from the 
representatives of the employees of the 
company, or, where there are no such 

4. Member States shall ensure that the 
competent authority is entitled to obtain, 
from the company carrying out the cross-
border conversion, all relevant information 
and documents and to carry out all 
necessary investigations to verify all 
elements of the draft terms or management 
reports. The competent authority shall also 
be entitled to receive comments and 
opinions from the representatives of the 
employees of the company, or, where there 
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representatives, from the employees 
themselves and also from the creditors and 
members of the company.

are no such representatives, from the 
employees themselves and also from the 
creditors and members of the company.

Amendment 48

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86g – paragraph 5

Text proposed by the Commission Amendment

5. Member States shall ensure that 
information submitted to the independent 
expert can only be used for the purpose of 
drafting the report and that confidential 
information, including business secrets, 
shall not be disclosed. Where appropriate, 
the expert may submit a separate document 
containing any such confidential 
information to the competent authority, 
designated in accordance with Article 
86m(1) and that separate document shall 
only be made available to the company 
carrying out the cross-border conversion 
and not be disclosed to any other party.

5. Member States shall ensure that 
information gathered by the competent 
authority can only be used for the purpose 
of drafting its report and that confidential 
information, including business secrets, 
shall not be disclosed. Where appropriate, 
the competent authority may submit a 
separate document containing any such 
confidential information to the competent 
authority, designated in accordance with 
Article 86m(1) and that separate document 
shall only be made available to the 
company carrying out the cross-border 
conversion and not be disclosed to any 
other party.

Amendment 49

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86h – paragraph 1 – point c

Text proposed by the Commission Amendment

(c) a notice informing the members, 
creditors and employees of the company 
carrying out the cross-border conversion 
that they may submit, before the date of the 
general meeting, comments concerning the 
documents referred to in points (a) and (b) 
of the first subparagraph to the company 
and to the competent authority designated 

(c) a notice informing the members, 
creditors and employees and/or trade 
unions which have members in the 
company carrying out the cross-border 
conversion that they may submit, before 
the date of the general meeting, comments 
concerning the documents referred to in 
points (a) and (b) of the first subparagraph 
to the company and to the competent 
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in accordance with Article 86m(1). authority designated in accordance with 
Article 86m(1).

Amendment 50

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86h – paragraph 1 – subparagraph 1 a (new)

Text proposed by the Commission Amendment

Member States shall ensure that 
information regarding the publication of 
the notice referred to in point (c) is also 
made available by a general 
announcement in a suitable place in the 
company carrying out the cross-border 
conversion.

Amendment 51

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86i – paragraph 1

Text proposed by the Commission Amendment

1. After taking note of the reports 
referred to in Articles 86e, 86f and 86g, 
where applicable, the general meeting of 
the company carrying out the conversion 
shall decide, by means of a resolution, 
whether to approve the draft terms of the 
cross-border conversion. The company 
shall inform the competent authority 
designated in accordance with Article 
86m(1) of the decision of the general 
meeting.

1. After taking note of the reports 
referred to in Articles 86f and 86g, where 
applicable, the general meeting of the 
company carrying out the conversion shall 
decide, by means of a resolution, whether 
to approve the draft terms of the cross-
border conversion. Before a decision is 
taken, any preceding applicable 
information and consultation rights have 
to be met in such a way and at such a time 
that an opinion by the employee 
representatives can be taken into 
consideration. The company shall inform 
the competent authority designated in 
accordance with Article 86m(1) of the 
decision of the general meeting.



AD\1168770EN.docx 37/86 PE625.383v02-00

EN

Amendment 52

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86j – paragraph 1 – point a

Text proposed by the Commission Amendment

(a) the members holding shares with 
voting rights and who did not vote for the 
approval of the draft terms of the cross-
border conversion;

(a) the members holding shares with 
voting rights who voted against the 
approval of the draft terms of the cross-
border conversion;

Amendment 53

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86j – paragraph 2 – introductory part

Text proposed by the Commission Amendment

2. Member States shall ensure that the 
members referred to in paragraph 1, may 
dispose of their shareholdings, in 
consideration of adequate cash 
compensation paid, once the cross-border 
conversion has taken effect in accordance 
with Article 86r, to one or more of the 
following:

2. Member States shall ensure that the 
members referred to in paragraph 1, may 
dispose of their shareholdings, in 
consideration of appropriate cash 
compensation paid, once the cross-border 
conversion has taken effect in accordance 
with Article 86r, to one or more of the 
following:

Amendment 54

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86j – paragraph 3 – subparagraph 1

Text proposed by the Commission Amendment

3. Member States shall ensure that a 
company carrying out a cross-border 
conversion makes an offer of adequate 
compensation in the draft terms of the 
cross-border conversion as specified in the 
Article 86d(1)(i) to the members, referred 

3. Member States shall ensure that a 
company carrying out a cross-border 
conversion makes an offer of adequate 
compensation in the draft terms of the 
cross-border conversion as specified in the 
Article 86d(1)(i) to the members, referred 
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to in paragraph 1 of this Article, who wish 
to exercise their right to dispose of their 
shareholdings. Member States shall also 
establish the period for the acceptance of 
the offer, which shall not in any event 
exceed one month after the general 
meeting referred to in Article 86i. Member 
States shall further ensure that a company 
is able to accept an offer communicated 
electronically to an address provided by the 
company for that purpose.

to in paragraph 1 of this Article, who wish 
to exercise their right to dispose of their 
shareholdings. Members must express 
their intention to avail themselves of their 
exit right before the general meeting. 
Member States shall further ensure that a 
company is able to accept an offer 
communicated electronically to an address 
provided by the company for that purpose.

Amendment 55

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86k – paragraph 2

Text proposed by the Commission Amendment

2. Member States shall ensure that 
creditors who are dissatisfied with the 
protection of their interests provided for in 
the draft terms of the cross-border 
conversion, as provided for in Article 
86d(f), may apply to the appropriate 
administrative or judicial authority for 
adequate safeguards within one month of 
the disclosure referred to in Article 86h.

2. Member States shall ensure that 
creditors who are dissatisfied with the 
protection of their interests provided for in 
the draft terms of the cross-border 
conversion, as provided for in Article 
86d(f), and who have lodged their 
objection before the cross-border 
conversion may apply to the appropriate 
administrative or judicial authority for 
adequate safeguards within one month of 
the disclosure referred to in Article 86h.

Amendment 56

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86l

Text proposed by the Commission Amendment

Article 86l Article 86l

Employee participation Employee information, consultation and 
participation
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-1. It is a fundamental principle and 
stated aim of this Article to secure 
employees´ participation rights. 
Therefore, in the company resulting from 
the cross border restructuring, at least the 
same level of employee participation 
rights shall apply as before the 
conversion, as will all the elements of 
employee participation that applied before 
it. This level shall be measured by 
reference to the proportion of employee 
representatives amongst the members of 
the administrative or supervisory organ or 
their committees, or if applicable, 
amongst the management group which 
covers the profit units of the company.

1. Without prejudice to paragraph 2, 
the company resulting from the cross-
border conversion shall be subject to the 
rules in force concerning employee 
participation, if any, in the destination 
Member State.

1. Where the management or 
administrative organs of the participating 
companies draw up a plan to carry out a 
conversion, they shall as soon as possible 
after publishing the draft terms of 
conversion take the necessary steps to 
start negotiations with the representatives 
of the companies' employees on 
arrangements for the involvement of 
employees in the company or companies 
resulting from the conversion.

2. However, the rules in force 
concerning employee participation, if any, 
in the destination Member State shall not 
apply, where the company carrying out 
the conversion has, in the six months 
prior to the publication of the draft terms 
of the cross-border conversion as referred 
to in Article 86d of this Directive, an 
average number of employees equivalent 
to four fifths of the applicable threshold, 
laid down in the law of the departure 
Member State, which triggers the 
participation of employees within the 
meaning of point (k) of Article 2 of 
Directive 2001/86/EC, or where the 
national law of the destination Member 
State does not:

(a) provide for at least the same level 
of employee participation as operated in 
the company prior to the conversion, 
measured by reference to the proportion 
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of employee representatives amongst the 
members of the administrative or 
supervisory organ or their committees or 
of the management group which covers 
the profit units of the company, subject to 
employee representation; or

(b) provide for employees of 
establishments of the company resulting 
from the conversion that are situated in 
other Member States the same entitlement 
to exercise participation rights as is 
enjoyed by those employees employed in 
the destination Member State.

3. In the cases referred to in 
paragraph 2 of this Article, the 
participation of employees in the converted 
company and their involvement in the 
definition of such rights shall be regulated 
by the Member States, mutatis mutandis 
and subject to paragraphs 4 to 7 of this 
Article, in accordance with the principles 
and procedures laid down in Article 12(2), 
(3) and (4) of Regulation (EC) No 
2157/2001 and the following provisions of 
Directive 2001/86/EC:

3. The information, consultation and 
participation of employees in the 
converted company and their involvement 
in the definition of such rights shall be 
the object of an agreement between 
employees and management. The 
information, consultation and 
participation of employees in the converted 
company and their involvement in the 
definition of such rights, shall be regulated 
by the Member States, mutatis mutandis 
and subject to paragraphs 4 to 7 of this 
Article, in accordance with the principles 
and procedures laid down in Article 12(2), 
(3) and (4) of Regulation (EC) No 
2157/2001 and the following provisions of 
Directive 2001/86/EC:

(a) Article 3(1), (2)(a)(i), 2(b) and (3), 
the first indent of the first subparagraph of 
Article 3(4), the second subparagraph of 
Article 3(4), Article 3(5), the third 
subparagraph of Article 3(6) and Article 
3(7);

(a) Article 3(1), (2)(a)(i), 2(b) and (3), 
the first indent of the first subparagraph of
Article 3(4), the second subparagraph of 
Article 3(4), Article 3(5), the third 
subparagraph of Article 3(6) and Article 
3(7);

(b) Article 4(1), Article 4(2)(a), (g) and 
(h), Article 4(3) and Article 4(4);

(b) Article 4(1), Article 4(2)(a), (b),
(c), (d), (e), (g) and (h), Article 4(3) and 
Article 4(4);

(c) Article 5; (c) Article 5;

(d) Article 6; (d) Article 6;

(e) the first subparagraph of Article 
7(1);

(e) Article 7(1);

(f) Articles 8, 9, 10 and 12; (f) Articles 8, 9, 10 and 12;
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(g) point (a) of Part 3 of the Annex. (g) the Annex to Directive 
2001/86/EC, with the exclusion of points 
(a) and (b) and paragraph 2 of Part 3, 
instead of which the following rules shall 
apply:

i) for the establishment of workers’ 
representation in the company 
boardrooms the employees of the 
company, its subsidiaries and 
establishments and/or the representative 
body shall have the right to elect and 
appoint a number of members of the 
administrative or supervisory body of the 
converted company equal to two 
representatives in companies up from 50 
employees, one third in companies having 
from 250 employees to 1000 employees 
and parity in companies with more than 
1000 employees;

ii) for the establishment of 
transnational information and 
consultation Directive 2009/38/EC shall 
apply.

4. When regulating the principles and 
procedures referred to in paragraph 3, 
Member States:

4. When regulating the principles and 
procedures referred to in paragraph 2, 
Member States shall ensure that the rules 
on employee participation that applied 
prior to the cross-border conversion 
continue to apply until the date of 
application of any subsequently agreed 
rules or in the absence of agreed rules 
until the application of default rules in 
accordance with point (g) of paragraph 2.

(a) shall confer on the special negotiating 
body the right to decide, by a majority of 
two thirds of its members representing at 
least two thirds of the employees, not to 
open negotiations or to terminate 
negotiations already opened and to rely 
on the rules on participation in force in 
the destination Member State;

(b) may, in the case where, following 
prior negotiations, standard rules for 
participation apply and notwithstanding 
such rules, decide to limit the proportion 
of employee representatives in the 
administrative organ of the converted 
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company. However, if in the company 
carrying out the conversion employee 
representatives constituted at least one 
third of the administrative or supervisory 
board, the limitation may never result in a 
lower proportion of employee 
representatives in the administrative 
organ than one third;

(c) shall ensure that the rules on employee 
participation that applied prior to the 
cross-border conversion continue to apply 
until the date of application of any 
subsequently agreed rules or in the 
absence of agreed rules until the 
application of default rules in accordance 
with point (a) of Part 3 of the Annex.

5. The extension of participation 
rights to employees of the converted 
company employed in other Member 
States, referred to in point (b) of 
paragraph 2, shall not entail any 
obligation for Member States which 
choose to do so to take those employees 
into account when calculating the size of 
workforce thresholds giving rise to 
participation rights under national law.

6. Where the company carrying out 
the conversion is operating under an 
employee participation system, that 
company shall be obliged to take a legal 
form allowing for the exercise of 
participation rights.

6. Where the company carrying out 
the conversion is operating under an 
employee participation system, that 
company shall be obliged to take a legal 
form allowing for the exercise of 
participation rights.

7. Where the converted company is 
operating under an employee participation 
system, that company shall be obliged to 
take measures to ensure that employees' 
participation rights are protected in the 
event of any subsequent cross-border or 
domestic merger, division or conversion 
for a period of three years after the cross-
border conversion has taken effect, by 
applying mutatis mutandis the rules laid 
down in paragraphs 1 to 6.

7. Where the converted company is 
operating under an employee participation 
system, that company shall be obliged to 
take measures to ensure that employees' 
participation rights are protected also in the 
event of any subsequent cross-border or 
domestic merger, division or conversion 
for a period of six years after the cross-
border conversion has taken effect, by 
applying mutatis mutandis the rules laid 
down in paragraphs 1 to 6.

7a. Member States shall ensure, in 
accordance with Article 6 of Directive 
2002/14/EC, that employees’ 
representatives, when carrying out their 
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functions, enjoy adequate protection and 
guarantees to enable them to perform 
properly the duties which have been 
assigned to them.

8. A company shall communicate to 
its employees the outcome of the 
negotiations concerning employee 
participation without undue delay.

8. A company shall communicate to 
its employees the outcome of the 
negotiations concerning employee 
participation without undue delay.

8a. Member States shall provide for 
appropriate measures in the event of non-
compliance with the provisions in this 
Article by the converting company. In 
particular, they shall ensure that adequate 
administrative or judicial procedures are 
available to enable the obligations 
deriving from this Article to be enforced.

8b. Member States shall also provide 
for adequate sanctions to be applicable in 
the event of infringement of this Article by 
the converting company. These sanctions 
must be effective, proportionate and 
dissuasive.

8c. As soon as a threshold of the 
departure Member State is exceeded, new 
negotiations need to be initiated according 
to the provisions of this Article. In those 
cases, the standard rules applied by 
Members States shall refer to the level of 
employee participation that would be 
legally foreseen for the company in the 
country of origin above the threshold if 
the company had not undergone the 
cross-border conversion.

Amendment 57

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86m – paragraph 1 – point b a (new)

Text proposed by the Commission Amendment

(ba) the opinion of the employees’ 
representatives in accordance with Article 
86f(4).
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Amendment 58

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86m – paragraph 4

Text proposed by the Commission Amendment

4. In respect of compliance with the 
rules concerning employee participation as 
laid down in Article 86l, the departure 
Member State shall verify that the draft 
terms of cross-border conversion, referred 
to in paragraph 2 of this Article, include 
information on the procedures by which 
the relevant arrangements are determined 
and on the possible options for such 
arrangements.

4. In respect of compliance with the 
rules concerning employee participation as 
laid down in Article 86l, the departure 
Member State shall verify that the draft 
terms of cross-border conversion, referred 
to in paragraph 2 of this Article, include 
information on the procedures by which 
the relevant arrangements are determined 
and on the possible options for such 
arrangements in line with existing Union 
legislation, limiting any unnecessary 
administrative burdens.

Amendment 59

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86m – paragraph 5 – point b

Text proposed by the Commission Amendment

(b) all comments and opinions 
submitted by interested parties in 
accordance with Article 86h(1);

(b) all comments and opinions 
submitted by interested parties in 
accordance with Article 86h(1), 
particularly the opinion referred to in 
Article 86f(4);

Amendment 60

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86m – paragraph 7 – point a
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Text proposed by the Commission Amendment

(a) where the competent authority 
determines that the cross-border 
conversion falls within the scope of the 
national provisions transposing this 
Directive, that it complies with all the 
relevant conditions and that all necessary 
procedures and formalities have been 
completed, the competent authority shall 
issue the pre-conversion certificate;

(a) where the competent authority 
determines that the cross-border 
conversion falls within the scope of the 
national provisions transposing this 
Directive, that it complies with all the 
relevant conditions and that all necessary 
procedures and formalities have been 
completed and that there are no 
indications for circumventing employees' 
participation rules, the competent 
authority shall issue the pre-conversion 
certificate;

Amendment 61

Proposal for a directive
Article 1 – paragraph 1 – point 3
Directive (EU) 2017/1132
Article 86n – paragraph 1

Text proposed by the Commission Amendment

1. Member States shall ensure in order 
to assess whether the cross-border 
conversion constitutes an artificial 
arrangement within the meaning of Article 
86c(3), that the competent authority of the 
departure Member State carries out an in-
depth assessment of all relevant facts and 
circumstances and shall take into account 
at a minimum the following: the 
characteristics of the establishment in the 
destination Member State, including the 
intent, the sector, the investment, the net 
turnover and profit or loss, number of 
employees, the composition of the balance 
sheet, the tax residence, the assets and their 
location, the habitual place of work of the 
employees and of specific groups of 
employees, the place where social 
contributions are due and the commercial 
risks assumed by the converted company in 
the destination Member State and the 
departure Member State.

1. Member States shall ensure in order 
to assess whether the cross-border 
conversion constitutes an artificial 
arrangement, that the competent authority 
of the departure Member State carries out 
an in-depth assessment of all relevant facts 
and circumstances and shall take into 
account at a minimum the following:
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(i) the characteristics of the 
establishment in the destination Member 
State, including the intent, the sector, the 
investment, the net turnover and profit or 
loss;

(ii) the number of employees working 
in the country of destination, the number 
of employees working in another country 
grouped according to the country of work, 
the number of employees posted in the 
year prior to the conversion within the 
meaning of Regulation (EC) No 883/2004 
and Directive 96/71/EC, the number of 
employees working simultaneously in 
more than one Member State within the 
meaning of Regulation (EC) No 
883/2004, the composition of the balance 
sheet;

(iii) the tax residence;

(iv) the assets and their location;

(v) the habitual place of work of the 
employees and of specific groups of 
employees;

(vi) the places where social 
contributions are due;

(vii) the commercial risks assumed by the 
converted company in the destination 
Member State and the departure Member 
State; and

(viii) the composition of the balance sheet 
and of the financial statement in the
destination Member State and in all 
Member States in which the company 
operates in the last two fiscal years.

Amendment 62

Proposal for a directive
Article 1 – paragraph 1 – point 4 a (new)
Directive (EU) 2017/1132
Article 119 – point 2 a (new)
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Text proposed by the Commission Amendment

(4a) in Article 119, the following point 
is inserted:

“(2a) "employees' representatives" 
means the employees' representatives 
provided for by Union and national law 
and/or practice;";

Amendment 63

Proposal for a directive
Article 1 – paragraph 1 – point 4 b (new)
Directive (EU) 2017/1132
Article 119 – point 2 b (new)

Text proposed by the Commission Amendment

(4b) in Article 119, the following point 
is inserted:

"(2b) "involvement of employees" 
means any  mechanism, including 
information, consultation and 
participation, through which employees' 
representatives may exercise an  influence 
on decisions to be taken within the 
company;";

Amendment 64

Proposal for a directive
Article 1 – paragraph 1 – point 4 c (new)
Directive (EU) 2017/1132
Article 119 – point 2 c (new)

Text proposed by the Commission Amendment

(4c) in Article 119, the following point 
is inserted:

"(2c) "information" means the 
informing of the representative of the 
employees and/or employees' 
representatives at the relevant level by the 
competent organ of the company on 
questions which concern the company 
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itself and any of its subsidiaries or 
establishments situated in another 
Member State or which exceed the powers 
of the decision-making organs in a single 
Member State at a time, in a manner and 
with a content which allows the 
employees' representatives to undertake 
an in-depth assessment of the possible 
impact and, where appropriate, prepare 
consultations with the competent organ of 
the company;";

Amendment 65

Proposal for a directive
Article 1 – paragraph 1 – point 4 d (new)
Directive (EU) 2017/1132
Article 119 – point 2 d (new)

Text proposed by the Commission Amendment

(4d) in Article 119, the following point 
is inserted:

"(2d) "consultation" means the 
establishment of dialogue and exchange 
of views between the body representative 
of the employees and/or the employees' 
representatives and the competent organ 
of the company, at a time, in a manner 
and with a content which allows the 
employees' representatives, on the basis of 
information provided, to express an 
opinion on measures envisaged by the 
competent organ which may be taken into 
account in the decision-making process 
within the company;";

Amendment 66

Proposal for a directive
Article 1 – paragraph 1 – point 4 e (new)
Directive (EU) 2017/1132
Article 119 – point 2 e (new)
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Text proposed by the Commission Amendment

(4e) in Article 119, the following point 
is inserted:

"(2e) "employee participation" means 
the influence of the body representative of 
the employees and/or the employees' 
representatives in the affairs of a 
company by way of the right to elect or 
appoint some of the members of the 
company's supervisory or administrative 
organ, or the right to recommend and/or 
oppose the appointment of some or all of 
the members of the company's supervisory 
or administrative organ;”;

Amendment 67

Proposal for a directive
Article 1 – paragraph 1 – point 4 f (new)
Directive (EU) 2017/1132
Article 119 – point 2 f (new)

Text proposed by the Commission Amendment

(4f) in Article 119, the following point 
is inserted:

“(2f) ‘head office’ means the place 
where key management and commercial 
decisions that are necessary for the 
conduct of the company’s business as a 
whole are in substance made.”;

Amendment 68

Proposal for a directive
Article 1 – paragraph 1 – point 4 g (new)
Directive (EU) 2017/1132
Article 119 – point 2 g (new)

Text proposed by the Commission Amendment

(4g) in Article 119, the following point 
is inserted
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“(2g) ‘artificial arrangement means an 
arrangement put in place for the essential 
aim of circumventing companies’ 
obligations arising from the legal and 
contractual rights of employees, creditors, 
or minority shareholders, the avoidance 
of social security payments, or profit 
shifting to reduce the corporate tax 
obligations and that at the same time does 
not carry out a substantive or genuine 
economic activity in the destination 
Member State’;”;

Amendment 69

Proposal for a directive
Article 1 – paragraph 1 – point 5
Directive (EU) 2017/1132
Article 120 – paragraph 4 – introductory part

Text proposed by the Commission Amendment

4. Member States shall ensure that 
this Chapter does not apply to the
company or companies where:

4. Member States shall ensure that 
where a company intends to carry out a 
cross-border merger, the Member States 
concerned verify that the cross-border 
merger complies with the conditions laid 
down in this paragraph. A company shall 
not be entitled to carry out a cross-border 
merger in any of the following 
circumstances:

Amendment 70

Proposal for a directive
Article 1 – paragraph 1 – point 5
Directive (EU) 2017/1132
Article 120 – paragraph 4 – point e a (new)

Text proposed by the Commission Amendment

(ea) a company is under investigation, 
is being prosecuted or has been convicted 
in the last 3 years for infringements of 
employment legislation or workers’ rights, 
social or tax fraud, tax evasion, tax 
avoidance or money laundering or any 
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other financial crime;

Amendment 71

Proposal for a directive
Article 1 – paragraph 1 – point 5
Directive (EU) 2017/1132
Article 120 – paragraph 4 – point e b (new)

Text proposed by the Commission Amendment

(eb) a company has a backlog in tax or 
social security payments;

Amendment 72

Proposal for a directive
Article 1 – paragraph 1 – point 5
Directive (EU) 2017/1132
Article 120 – paragraph 4 – point e c (new)

Text proposed by the Commission Amendment

(ec) the company is under 
investigation, is being prosecuted or has 
been convicted in the last 3 years for 
violations of fundamental or human 
rights.

Amendment 73

Proposal for a directive
Article 1 – paragraph 1 – point 7 – point c
Directive (EU) 2017/1132
Article 122 –subparagraph 2

Text proposed by the Commission Amendment

In addition to the official language of each 
Member State of the merging companies, 
Member States shall allow the merging 
companies to use a language customary in 
the sphere of international business and 
finance to draw up the common draft terms 
of a cross-border merger and all other 
related documents. Member States shall 

In addition to the official language of each 
Member State of the merging companies, 
Member States shall allow the merging 
companies to use a language customary in 
the sphere of international business and 
finance to draw up the common draft terms 
of a cross-border merger and all other 
related documents. Member States shall 
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specify which language will prevail in the 
case of discrepancies identified between 
the different linguistic versions of those 
documents.;

specify which language will prevail in the 
case of discrepancies identified between 
the different linguistic versions of those 
documents. Members, employees or 
creditors shall have the possibility to 
comment on these draft terms. The 
comments shall be included in the final 
report and be made public.

Amendment 74

Proposal for a directive
Article 1 – paragraph 1 – point 9
Directive (EU) 2017/1132
Article 124

Text proposed by the Commission Amendment

Article 124 Article 124

Report of the management or 
administrative organ to the members

Report of the management or 
administrative organ to the members and 

to the representatives of the employees or, 
where there is no such representatives, to 

the employees themselves

1. The management or administrative 
organ of each of the merging companies 
shall draw up a report explaining and 
justifying the legal and economic aspects 
of the cross-border merger .

1. The management or administrative 
organ of each of the merging companies 
shall draw up a report explaining and 
justifying to members the legal and 
economic aspects of the cross-border 
merger and explaining to the 
representatives of the employees or, where 
there are no such representatives, to the 
employees themselves, the implications of 
the cross-border merger for them.

2. The report referred to in paragraph 
1, shall in particular explain the following:

2. The report referred to in paragraph 
1, shall in particular explain the following:

(a) the implications of the cross-border 
merger on the future business of the 
company resulting from the merger and on 
the management's strategic plan;

(a) the implications of the cross-border 
merger on the future business of the 
company resulting from the merger and on 
the management's strategic plan;

(aa) the reasons for the merger;

(b) an explanation and justification of 
the share exchange ratio;

(b) an explanation and justification of 
the share exchange ratio;

(c) a description of any special (c) a description of any special 
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valuation difficulties which have arisen; valuation difficulties which have arisen;

(d) the implications of the cross-border 
merger for members;

(d) the implications of the cross-border 
merger for members;

(e) the rights and remedies available to 
members opposing the merger in 
accordance with Article 126a.

(e) the rights and remedies available to 
members opposing the merger in 
accordance with Article 126a.

(ea) the implications of the cross 
border merger on the safeguarding of the 
employment relationships and employee 
involvement;

(eb) any material changes in the 
conditions of employment, including the 
conditions laid down in law and collective 
agreements and in the location of the 
companies places of business;

(ec) whether the factors set out in 
points (a), (ea) and (eb) also relate to any 
branches subsidiaries of the merging 
companies.

3. The report shall be made available, 
at least electronically, to the members of 
each of the merging companies not less 
than one month before the date of the 
general meeting referred to in Article 126. 
The report shall also be made similarly 
available to the representatives of the 
employees of each of the merging
companies, or where there are no such 
representatives, to the employees 
themselves. However, where the approval 
of the merger is not required by general 
meeting of the acquiring company in 
accordance with Article 126(3), the report 
shall be made available, at least one month 
before the date of the general meeting of 
the other merging company or companies.

3. The report shall be made available, 
at least electronically, to the members of 
each of the merging companies not less 
than two months before the date of the 
general meeting referred to in Article 126. 
The report shall also be made similarly 
available to the representatives of the 
employees of each of the merging 
companies or, where there are no such 
representatives, to employee 
representatives of each of the merging 
companies, in accordance with Directive 
2009/38/EC, Directive 2001/86/EC and 
Directive 2002/14/EC, or where there are 
no such representatives, to the employees 
themselves and the trade unions in the 
company. However, where the approval of 
the merger is not required by general 
meeting of the acquiring company in 
accordance with Article 126(3), the report 
shall be made available, at least one month 
before the date of the general meeting of 
the other merging company or companies.

3a. Where the management or 
administrative organ of one or more of 
the merging companies receives, in good 
time, an opinion from the representatives 
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of their employees, or, where there are no 
such representatives, from the employees 
themselves, as provided for under 
national law, the members shall be 
informed thereof and that opinion shall 
be appended to the report.

4. However, the report referred to in 
paragraph 1, shall not be required where all 
the members of the merging companies 
have agreed to waive this requirement.";

4. However, the information referred 
to in points (b) to (e) of paragraph 1, shall 
not be required where all the members of 
the merging companies have agreed to 
waive this requirement. Where the 
merging companies and their subsidiaries, 
if any, have no employees, other than 
those who form part of their management 
or administrative organ, the information 
referred to in points (f), (g), and (h) of 
paragraph 1 shall not be required.

4a. The submission of the report is 
without prejudice to the applicable 
information and consultation rights and 
proceedings instituted at national level 
following the implementation of 
Directives 2001/23/EC, 2002/14/EC or 
2009/38/EC, while not causing any 
duplication of reporting requirements.

Amendment 75

Proposal for a directive
Article 1 – paragraph 1 – point 10
Directive (EU) 2017/1132
Article 124a

Text proposed by the Commission Amendment

Article 124a Article 124a

Report of the management or 
administrative organ to the employees

Report of the management or 
administrative organ to the employees

1. The management or administrative 
organ of each of the merging companies 
shall draw up a report explaining the 
implications of the cross-border merger for 
employees.

1. The management or administrative 
organ of each of the merging companies 
shall draw up a report explaining the 
implications of the cross-border merger for 
employees.

2. The report referred to in paragraph 
1, shall in particular explain the following:

2. The report referred to in paragraph 
1, shall in particular explain the following:
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(a) the implications of the cross-border 
merger on the future business of the 
company and on the management's 
strategic plan;

(a) the implications of the cross-border 
merger on the future business of the 
company and on the management's 
strategic plan;

(aa) the reasons for the merger;

(b) the implications of the cross-border 
merger on the safeguarding of the 
employment relationships;

(b) the implications of the cross-border 
merger on the safeguarding of the 
employment relationships and on 
employee involvement, as well as 
measures to be taken in order to 
safeguard them;

(c) any material changes in the 
conditions of employment and in the 
locations of the companies’ places of 
business;

(c) any material changes in the 
conditions of employment, including the 
conditions laid down in law and collective 
agreements, and in the locations of the 
companies’ places of business;

(d) whether the factors set out in points 
(a), (b) and (c) also relate to any 
subsidiaries of the merging companies.

(d) whether the factors set out in points 
(a), (b), (c) and (ca) also relate to any 
branches or subsidiaries of the merging 
companies.

(da) information on the procedures by 
which arrangements for the information, 
consultation and participation rights of 
employees in the resulting company are 
determined following the cross-border 
merger, in accordance with the provisions 
of this Directive;

(db) the rights and remedies available 
to members opposing the merger in 
accordance with Article 126a.

3. The report referred to in paragraph 
1 of this Article, shall be made available, at 
least electronically, to the representatives 
of the employees of each of the merging 
companies or, where there are no such 
representatives, to the employees 
themselves, not less than one month before 
the date of the general meeting referred to 
in Article 126. The report shall also be 
made similarly available to the members of 
each of the merging companies.

3. The report referred to in paragraph 
1 of this Article, shall be made available, at 
least electronically, to the representatives 
of the employees of each of the merging 
companies in accordance with Directive 
2009/38/EC, Directive 2001/86/EC and 
Directive 2002/14/EC, or where there are 
no such representatives, to the employees 
themselves and the trade unions in the 
company, not less than one month before 
the date of the general meeting referred to 
in Article 126. The report shall also be 
made similarly available to the members of 
each of the merging companies.

However, where the approval of the merger However, where the approval of the merger 
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is not required by general meeting of the 
acquiring company, in accordance with 
Article 126(3), the report shall be available 
at least one month before the date of the 
general meeting of the other merging 
company or companies.

is not required by general meeting of the 
acquiring company, in accordance with 
Article 126(3), the report shall be available 
at least one month before the date of the 
general meeting of the other merging 
company or companies.

3a. The European Works Councils, 
where applicable, the national employee 
representation bodies and the trade 
unions represented in the company shall 
have appropriate resources to conduct a 
thorough analysis of the report.

4. Where the management or 
administrative organ of one or more of the 
merging companies receives, in good time, 
an opinion from the representatives of their 
employees, or, where there are no such 
representatives, from the employees 
themselves, as provided for under national 
law, the members shall be informed thereof 
and that opinion shall be appended to the 
report.

4. Where the management or 
administrative organ of one or more of the 
merging companies receives, in good time, 
an opinion from the representatives of their 
employees, or, where there are no such 
representatives, from the employees 
themselves, as provided for under national 
law, the members shall be informed thereof 
and that opinion shall be appended to the 
report.

4a. The Executive management or the 
administrative organ of the company 
which intends to carry out the cross-
border merger, shall provide a motivated 
and written response to the employee 
opinion before the date of the general 
meeting referred to in Article 126.

5. However, where the merging 
companies and their subsidiaries, if any, 
have no employees, other than those who 
form part of the management or 
administrative organ, the report referred in 
paragraph 1 shall not be required to be 
drawn up.

5. However, where the merging 
companies and their subsidiaries, if any, 
have no employees, other than those who 
form part of the management or 
administrative organ, the report referred in 
paragraph 1 shall not be required to be 
drawn up.

6. The submission of the report is 
without prejudice to the applicable 
information and consultation rights and 
proceedings instituted at national level 
following the implementation of Directives 
2001/23/EC, 2002/14/EC or 2009/38/EC.";

6. The submission of the report is 
without prejudice to the applicable 
information and consultation rights and 
proceedings instituted at national level 
following the implementation of Directives 
2001/23/EC, 2002/14/EC or 2009/38/EC.;”
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Amendment 76

Proposal for a directive
Article 1 – paragraph 1 – point 12 – point a
Directive (EU) 2017/1132
Article 126 – paragraph 1

Text proposed by the Commission Amendment

1. After taking note of the reports 
referred to in Articles 124, 124a and 125, 
as appropriate, the general meeting of each 
of the merging companies shall decide, by 
means of a resolution, on the approval of 
the common draft terms of the cross-border 
merger.;

1. After taking note of the reports 
referred to in Articles 124, 124a and 125, 
as appropriate, the general meeting of each 
of the merging companies shall decide, by 
means of a resolution, on the approval of 
the common draft terms of the cross-border 
merger Before a decision is taken, any 
preceding applicable information and 
consultation rights have to be met in such 
a way and at such a time that an opinion 
by the employee' representatives can be 
taken into consideration;

Amendment 77

Proposal for a directive
Article 1 – paragraph 1 – point 13
Directive (EU) 2017/1132
Article 126a – paragraph 2 – introductory wording

Text proposed by the Commission Amendment

2. Member States shall ensure that the 
members referred to in paragraph 1 of this 
Article, may dispose of their shareholdings 
in consideration of adequate cash 
compensation, paid, once the cross-border 
merger has taken effect in accordance with 
Article 129, to one or more of the 
following:

2. Member States shall ensure that the 
members referred to in paragraph 1 of this 
Article, may dispose of their shareholdings 
in consideration of appropriate cash 
compensation, paid, once the cross-border 
merger has taken effect in accordance with 
Article 129, to one or more of the 
following:

Amendment 78

Proposal for a directive
Article 1 – paragraph 1 – point 13
Directive (EU) 2017/1132
Article 126a – paragraph 3
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Text proposed by the Commission Amendment

3. Member States shall ensure that 
each of the merging companies makes an 
offer of adequate cash compensation in the 
common draft terms of the cross-border 
merger, as specified in Article 122(1)(m), 
to those members referred to in paragraph 
1 of this Article who wish to exercise their 
right to dispose of their shareholdings.
Member States shall also establish the 
period for the acceptance of the offer, 
which shall not in any event exceed one 
month after the general meeting referred to 
in Article 126 or, in cases where the 
approval of the general meeting is not 
required, within two months after the 
disclosure of the common draft terms of 
merger referred to in Article 123. Member 
States shall further ensure that the merging 
companies are able to accept an offer 
communicated electronically to an address 
provided by those companies for that 
purpose.

3. Member States shall ensure that 
each of the merging companies makes an 
offer of appropriate cash compensation in 
the common draft terms of the cross-border 
merger, as specified in Article 122(1)(m), 
to those members referred to in paragraph 
1 of this Article who wish to exercise their 
right to dispose of their shareholdings. The 
members shall express their intention of 
invoking their exit right before the general 
meeting or, in cases where the approval of 
the general meeting is not required, within 
one month after the disclosure of the 
common draft terms of merger referred to 
in Article 123. Member States shall further 
ensure that the merging companies are able 
to accept an offer communicated 
electronically to an address provided by 
those companies for that purpose.

Amendment 79

Proposal for a directive
Article 1 – paragraph 1 – point 18 – point -a (new)
Directive (EU) 2017/1132
Article 133 – paragraph 1

Present text Amendment

(-a) in Article 133, paragraph 1 is 
replaced by the following:

1. Without prejudice to paragraph 2, 
the company resulting from the cross-
border merger shall be subject to the rules 
in force concerning employee 
participation, if any, in the Member State 
where it has its registered office.

"1. It is a fundamental principle and 
stated aim of this Article to secure 
employees´ participation rights. 
Therefore, in the company resulting from 
the cross-border restructuring, at least the 
same level of employee participation 
rights shall apply as before the merger, as 
will all the elements of employee 
participation that applied before it. This 
level shall be measured by reference to the 
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proportion of employee representatives 
amongst the members of the 
administrative or supervisory organ or 
their committees, or if applicable, 
amongst the management group which 
covers the profit units of the company.";

Amendment 80

Proposal for a directive
Article 1 – paragraph 1 – point 18 – point -a a (new)
Directive (EU) 2017/1132
Article 133 – paragraph 1 a (new)

Text proposed by the Commission Amendment

(-aa) in Article 133, paragraph 1a is 
inserted:

"1a. Where the management or 
administrative organs of the participating 
companies draw up a plan to carry out a 
merger, they shall as soon as possible 
after publishing the draft terms of 
conversion take the necessary steps to 
start negotiations with the representatives 
of the companies' employees on 
arrangements for the involvement of 
employees in the company or companies 
resulting from the merger.";

Amendment 81

Proposal for a directive
Article 1 – paragraph 1 – point 18 – point -a b (new)
Directive (EU) 2017/1132
Article 133 – paragraph 2

Present text Amendment

(-ab) in Article 133, paragraph 2 is 
replaced by the following:

2. However, the rules in force 
concerning employee participation, if any, 
in the Member State where the company 
resulting from the cross-border merger 
has its registered office shall not apply, 

"2. The rules in force concerning 
employee participation, if any, in the 
destination Member State shall not apply, 
where at least one of the merging 
companies has, in the six months prior to 
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where at least one of the merging 
companies has, in the six months prior to 
the publication of the draft terms of the 
cross-border merger as referred to in 
Article 123, an average number of 
employees that exceeds 500 and is 
operating under an employee 
participation system within the meaning of 
point (k) of Article 2 of Directive 
2001/86/EC, or where the national law 
applicable to the company resulting from 
the cross-border merger does not:

the publication of the draft terms of the 
cross-border conversion as referred to in 
Article 86d of this Directive, an average 
number of employees equivalent to two 
thirds of the applicable threshold laid 
down in the law of the departure Member 
State, which triggers the participation of 
employees within the meaning of point (k) 
of Article 2 of Directive 2001/86/EC, or 
where the national law applicable to the 
company resulting from the cross-border 
merger does not:

(a) provide for at least the same level 
of employee participation as operated in 
the relevant merging companies, 
measured by reference to the proportion of 
employee representatives amongst the 
members of the administrative or 
supervisory organ or their committees or of 
the management group which covers the 
profit units of the company, subject to 
employee representation; or

(a) provide for at least the same level 
and elements of employee participation as 
operated in one of the participating 
companies prior to the merger, measured 
by reference to the proportion of employee 
representatives amongst the members of 
the administrative or supervisory organ or 
their committees or of the management 
group which covers the profit units of the 
company, subject to employee 
representation; or

(b) provide for employees of 
establishments of the company resulting 
from the cross-border merger that are 
situated in other Member States the same 
entitlement to exercise participation rights 
as is enjoyed by those employees 
employed in the Member State where the 
company resulting from the cross-border 
merger has its registered office.

(b) provide for employees of 
establishments of the company resulting 
from the merger that are situated in other 
Member States the same entitlement to 
exercise participation rights as is enjoyed 
by those employees employed in the 
destination Member State.";

Amendment 82

Proposal for a directive
Article 1 – paragraph 1 – point 18 – point -a c (new)
Directive (EU) 2017/1132
Article 133 – paragraph 3

Present text Amendment

(-ac) in Article 133, paragraph 3 is 
replaced by the following:

3. In the cases referred to in 
paragraph 2, the participation of employees 

"3. The information, consultation and 
participation of employees in the company 
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in the company resulting from the cross-
border merger and their involvement in the 
definition of such rights shall be regulated 
by the Member States, mutatis mutandis
and subject to paragraphs 4 to 7, in 
accordance with the principles and 
procedures laid down in Article 12(2), (3) 
and (4) of Regulation (EC) No 2157/2001 
and the following provisions of Directive 
2001/86/EC:

resulting from the merger and their 
involvement in the definition of such 
rights in the cases referred to in paragraph 
2 of this Article shall be the object of an 
agreement between employees and 
management and the information, 
consultation and participation of 
employees in the company resulting from 
the merger and their involvement in the 
definition of such rights, shall be regulated 
by the Member States, mutatis mutandis
and subject to paragraphs 4 to 7 of this 
Article, in accordance with the principles 
and procedures laid down in Article 12(2), 
(3) and (4) of Regulation (EC) No 
2157/2001 and the following provisions of 
Directive 2001/86/EC:

(a) Article 3(1), (2) and (3), the first 
indent of the first subparagraph of Article 
3(4), the second subparagraph of Article 
3(4) and Article 3(5) and (7); 

(a) Article 3(1), (2)(a)(i), 2(b) and (3), 
the first indent of the first subparagraph of 
Article 3(4), the second subparagraph of 
Article 3(4), Article 3(5), the third 
subparagraph of Article 3(6) and Article 
3(7);

(b) Article 4(1), Article 4(2)(a), (g) and 
(h) and Article 4(3); 

(b) Article 4(1), Article 4(2)(a), (b), 
(c), (d), (e), (g) and (h), Article 4(3) and 
Article 4(4);

(c) Article 5; (c) Article 5;

(d) Article 6; (d) Article 6;

(e) Article 7(1), point (b) of the first 
subparagraph of Article 7(2), the second 
subparagraph of Article 7(2) and Article 
7(3). However, for the purposes of this 
Chapter, the percentages required by 
point (b) of the first subparagraph of 
Article 7(2) of Directive 2001/86/EC for 
the application of the standard rules 
contained in Part 3 of the Annex to that 
Directive shall be raised from 25 to 33 1/3 
%; 

(e) Article 7(1);

(f) Articles 8, 10 and 12; (f) Articles 8, 9, 10 and 12;

(g) Article 13(4); (g) the Annex to Directive 
2001/86/EC.

(h) point (b) of Part 3 of the Annex. 

For the establishment of transnational 
information and consultation, 
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2009/38/EC applies.";

Amendment 83

Proposal for a directive
Article 1 – paragraph 1 – point 18 – point -a d (new)
Directive (EU) 2017/1132
Article 133 – paragraph 4

Present text Amendment

(-ad) in Article 133, paragraph 4 is 
replaced by the following:

4. When regulating the principles and 
procedures referred to in paragraph 3, 
Member States: 

"4. When regulating the principles and 
procedures referred to in paragraph 2 and
3, Member States shall ensure that the 
rules on employee information, 
consultation and participation that 
applied prior to the cross-border merger 
continue to apply until the date of 
application of any subsequently agreed 
rules or in the absence of agreed rules 
until the application of default rules in 
accordance with the Annex of Directive 
2001/86/EC.";

(a) shall confer on the relevant organs 
of the merging companies the right to 
choose without any prior negotiation to be 
directly subject to the standard rules for 
participation referred to in point (h) of 
paragraph 3, as laid down by the 
legislation of the Member State in which 
the company resulting from the cross-
border merger is to have its registered 
office, and to abide by those rules from 
the date of registration; 

(b) shall confer on the special 
negotiating body the right to decide, by a 
majority of two thirds of its members 
representing at least two thirds of the 
employees, including the votes of 
members representing employees in at 
least two different Member States, not to 
open negotiations or to terminate 
negotiations already opened and to rely 
on the rules on participation in force in 
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the Member State where the registered 
office of the company resulting from the 
cross-border merger will be situated; 

(c) may, in the case where, following 
prior negotiations, standard rules for 
participation apply and notwithstanding 
such rules, decide to limit the proportion 
of employee representatives in the 
administrative organ of the company 
resulting from the cross-border merger.
However, if in one of the merging 
companies employee representatives 
constituted at least one third of the 
administrative or supervisory board, the 
limitation may never result in a lower 
proportion of employee representatives in 
the administrative organ than one third. 

Amendment 84

Proposal for a directive
Article 1 – paragraph 1 – point 18 – point -a e (new)
Directive (EU) 2017/1132
Article 133 – paragraph 5

Present text Amendment

(-ae) in Article 133, paragraph 5 is 
replaced by the following:

5. The extension of participation 
rights to employees of the company 
resulting from the cross-border merger 
employed in other Member States,
referred to in point (b) of paragraph 2, 
shall not entail any obligation for 
Member States which choose to do so to 
take those employees into account when 
calculating the size of workforce 
thresholds giving rise to participation 
rights under national law.

"5. The company resulting from the 
merger shall be obliged to take a legal 
form allowing for the exercise of 
participation rights.";

Amendment 85

Proposal for a directive
Article 1 – paragraph 1 – point 18 – point -a f (new)
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Directive (EU) 2017/1132
Article 133 – paragraph 6

Present text Amendment

(-af) in Article 133, paragraph 6 is 
replaced by the following:

6. Where at least one of the merging 
companies is operating under an employee 
participation system and the company 
resulting from the cross-border merger is 
to be governed by such a system in 
accordance with the rules referred to in 
paragraph 2, that company shall be 
obliged to take a legal form allowing for 
the exercise of participation rights.

"6. Where the company resulting from 
the merger is operating under an employee 
participation system, that company shall 
be obliged to take measures to ensure that 
employees' participation rights are 
protected also in the event of any 
subsequent cross-border or domestic 
merger, division or conversion for a 
period of six years after the cross-border 
conversion has taken effect, by applying 
mutatis mutandis the rules laid down in 
paragraphs 1 to 4.";

Amendment 86

Proposal for a directive
Article 1 – paragraph 1 – point 18 – point a
Directive (EU) 2017/1132
Article 133 – paragraph 7

Text proposed by the Commission Amendment

7. Where the company resulting from 
the cross-border merger is operating 
under an employee participation system, 
that company shall be obliged to take 
measures to ensure that employees' 
participation rights are protected in the 
event of any subsequent cross-border or 
domestic mergers, divisions or 
conversions for a period of three years 
after the cross-border merger has taken 
effect, by applying mutatis mutandis the 
rules laid down in paragraphs 1 to 6.";

7. Member States shall ensure, in 
accordance with Article 6 of Directive 
2002/14/EC, that employees’ 
representatives, when carrying out their 
functions, enjoy adequate protection and 
guarantees to enable them to perform 
properly the duties which have been 
assigned to them.

Amendment 87

Proposal for a directive
Article 1 – paragraph 1 – point 18 – point b
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Directive (EU) 2017/1132
Article 133 – paragraph 8

Text proposed by the Commission Amendment

8. A company shall communicate to 
its employees whether it chooses to apply 
standard rules for participation referred 
to in point (h) of paragraph 3 or whether 
it enters into negotiations within the 
special negotiating body. In the latter case 
the company shall communicate to its 
employees the outcome of the negotiations 
without undue delay.";

8. A company shall communicate to 
its employees the outcome of the 
negotiations concerning employee 
participation without undue delay.

Amendment 88

Proposal for a directive
Article 1 – paragraph 1 – point 18 – point b a (new)
Directive (EU) 2017/1132
Article 133 – paragraph 8 a (new)

Text proposed by the Commission Amendment

(ba) in Article 133, the following 
paragraph is added:

"8a. Member States shall provide for 
appropriate measures in the event of non-
compliance with the provisions in this 
Article by the company resulting from the 
cross-border merger. In particular, they 
shall ensure that adequate administrative 
or judicial procedures are available to 
enable the obligations deriving from this 
Article to be enforced.";

Amendment 89

Proposal for a directive
Article 1 – paragraph 1 – point 18 – point b b (new)
Directive (EU) 2017/1132
Article 133 – paragraph 8 b (new)

Text proposed by the Commission Amendment

(bb) in Article 133, the following 
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paragraph is added:

"8b. Member States shall also provide 
for adequate sanctions to be applicable in 
the event of infringement of this Article by 
the company resulting from the cross-
border merger. These sanctions must be 
effective, proportionate and dissuasive.";

Amendment 90

Proposal for a directive
Article 1 – paragraph 1 – point 18 – point b c (new)
Directive (EU) 2017/1132
Article 133 – paragraph 8 c (new)

Text proposed by the Commission Amendment

(bc) in Article 133, the following 
paragraph is added:

"8c. As soon as a threshold of the 
departure Member State is exceeded, new 
negotiations need to be initiated according 
to the provisions of this Article. In those 
case, the standard rules applied by 
Member States shall refer to the level of 
employee participation that would be 
legally foreseen for the company in the 
country of origin above the threshold if 
the company had not undergone the 
cross-border merger.”;

Amendment 91

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160b – paragraph 1 – point 3 a (new)

Text proposed by the Commission Amendment

(3a) "employees' representatives" 
means the employees' representatives 
provided for by Union and national law 
and/or practice;
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Amendment 92

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160b – paragraph 1 – point 3 b (new)

Text proposed by the Commission Amendment

(3b) "involvement of employees" 
means any mechanism, including 
information, consultation and 
participation, through which employees' 
representatives may exercise an influence 
on decisions to be taken within the 
company;

Amendment 93

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160b – paragraph 1 – point 3 c (new)

Text proposed by the Commission Amendment

(3c) "information" means the 
informing of the representative of the 
employees and/or employees' 
representatives at the relevant level  by the 
competent organ of the company on 
questions which concern the company 
itself and any of its subsidiaries or 
establishments situated in another 
Member State or which exceed the powers 
of the decision-making organs in a single 
Member State at a time, in a manner and 
with a content which allows the 
employees' representatives to undertake 
an in-depth assessment of the possible 
impact and, where appropriate, prepare 
consultations with the competent organ of 
the company;

Amendment 94

Proposal for a directive
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Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160b – paragraph 1 – point 3 d (new)

Text proposed by the Commission Amendment

(3d) "consultation" means the 
establishment of dialogue and exchange 
of views between the body representative 
of the employees and/or the employees' 
representatives and the competent organ 
of the company, at a time, in a manner 
and with a content which allows the 
employees' representatives, on the basis of 
information provided, to express an 
opinion on measures envisaged by the 
competent organ which may be taken into 
account in the decision-making process 
within the company;

Amendment 95

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160b – paragraph 1 – point 3 e (new)

Text proposed by the Commission Amendment

(3e) "employee' participation" means 
the influence of the body representative of 
the employees and/or the employees' 
representatives in the affairs of a 
company by way of the right to elect or 
appoint some of the members of the 
company's supervisory or administrative 
organ;

Amendment 96

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160b – paragraph 1 – point 3 f (new)
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Text proposed by the Commission Amendment

(3f) ‘head office’ means the place 
where key management and commercial 
decisions that are necessary for the 
conduct of the company’s business as a 
whole are in substance made.;

Amendment 97

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160d – paragraph 2 – point e a (new)

Text proposed by the Commission Amendment

(ea) the company is under 
investigation, is being prosecuted or has 
been convicted in the last 3 years for 
infringements of employment legislation 
or workers’ rights, social or tax fraud, tax 
evasion, tax avoidance or money 
laundering or any other financial crime;

Amendment 98

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160d – paragraph 2 – point e b (new)

Text proposed by the Commission Amendment

(eb) disciplinary or administrative 
actions or criminal sanctions and 
decisions have been taken involving 
fraudulent practices which are directly 
relevant to the companies´ competences or 
reliability;

Amendment 99

Proposal for a directive
Article 1 – paragraph 1 – point 20
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Directive (EU) 2017/1132
Article 160d – paragraph 2 – point e c (new)

Text proposed by the Commission Amendment

(ec) the company is under 
investigation, is being prosecuted or has 
been convicted in the last 3 years for 
violations of fundamental or human 
rights.

Amendment 100

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160d – paragraph 3

Text proposed by the Commission Amendment

3. The Member State of the company 
being divided shall ensure that the 
competent authority shall not authorise the 
division when it determines, after an 
examination of the specific case and 
having regard to all relevant facts and 
circumstances, that it constitutes an 
artificial arrangement aimed at obtaining 
undue tax advantages or at unduly 
prejudicing the legal or contractual rights 
of employees, creditors or members.

3. The Member State of the company 
being divided shall ensure that the 
competent authority shall not authorise the 
division when it determines, on reasoned 
and objective grounds, after an 
examination of the specific case and 
having regard to all relevant facts and 
circumstances, that it constitutes an 
artificial arrangement aimed at obtaining 
undue tax advantages or at unduly 
prejudicing the legal or contractual rights 
of employees, creditors or members.

Amendment 101

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160e – paragraph 1 – introductory part

Text proposed by the Commission Amendment

1. The management or administrative 
organ of the company being divided shall 
draw up the draft terms of cross-border 
division. The draft terms of cross-border 
division shall include at least the 

1. The management or administrative 
organ, including employee board level 
representatives, of the company being 
divided shall draw up the draft terms of 
cross-border division not less than two 
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following: months before the date of the general 
meeting referred to in Article 160k. The 
draft terms of cross-border division shall 
include at least the following:

Amendment 102

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160e – paragraph 1 – point d a (new)

Text proposed by the Commission Amendment

(da) detailed information on the head 
office;

Amendment 103

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160e – paragraph 1 – point e

Text proposed by the Commission Amendment

(e) the likely repercussions of the 
cross-border division on employment;

(e) the likely repercussions of the 
cross-border division on employment,
wage development and company level 
social dialogue, including board level 
representation of employee 
representatives;

Amendment 104

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160e – paragraph 1 – point l

Text proposed by the Commission Amendment

(l) where appropriate, information on 
the procedures by which arrangements for 
the involvement of employees in the 
definition of their rights to participation in 

(l) where they exist, information on 
the procedures by which arrangements for 
the involvement of employees in the 
definition of their rights to participation in 
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the recipient companies are determined 
pursuant to Article160n and on the possible 
options for such arrangements;

the recipient companies are determined 
pursuant to Article160n and on the possible 
options for such arrangements;

Amendment 105

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160e – paragraph 4

Text proposed by the Commission Amendment

4. In addition to the official languages 
of the Member States of the recipient 
companies and the one being divided, 
Member States shall allow the company to 
use a language customary in the sphere of 
international business and finance in order 
to draw up the draft terms of cross-border 
division and all other related documents. 
Member States shall specify which 
language will prevail in case of 
discrepancies among different linguistic 
versions of those documents.

4. In addition to the official languages 
of the Member States of the recipient 
companies and the one being divided, 
Member States shall allow the company to 
use a language customary in the sphere of 
international business and finance in order
to draw up the draft terms of cross-border 
division and all other related documents. 
Member States shall specify which 
language will prevail in case of 
discrepancies among different linguistic 
versions of those documents. Members, 
employees or creditors shall have the 
possibility to comment on these draft 
terms. The comments shall be included in 
the final report and be made public.

Amendment 106

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160g

Text proposed by the Commission Amendment

Article 160g Article 160g

Report of the management or 
administrative organ to the members

Report of the management or 
administrative organ to the members and 

to the representatives of the employees or, 
where there are no such representatives, 

to the employees themselves

1. The management or administrative 1. The management or administrative 
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organ of the company being divided shall 
draw up a report explaining and justifying 
the legal and economic aspects of the 
cross-border division.

organ of the company being divided shall 
draw up a report explaining and justifying 
to members the legal and economic aspects 
of the cross-border division and explaining 
to the representatives of the employees or, 
where there are no such representatives, 
to the employees themselves the 
implications of the cross-border division 
for them.

2. The report referred to in paragraph 
1, shall in particular explain the following:

2. The report referred to in paragraph 
1, shall in particular explain the following:

(a) the implications of the cross-border 
division on the future business of the 
recipient companies and, in the case of a 
partial division, also of the company being 
divided and on the managements' strategic 
plan;

(a) the implications of the cross-border 
division on the future business of the 
recipient companies and, in the case of a 
partial division, also of the company being 
divided and on the managements' strategic 
plan;

(b) an explanation and justification of 
the share exchange ratio, where applicable;

(b) an explanation and justification of 
the share exchange ratio, where applicable;

(c) a description of any special 
valuation difficulties which have arisen;

(c) a description of any special 
valuation difficulties which have arisen;

(d) the implications of the cross-border 
division for members;

(d) the implications of the cross-border 
division for members;

(e) the rights and remedies available to 
members opposing the cross-border 
division in accordance with Article 160l.

(e) the rights and remedies available to 
members opposing the cross-border 
division in accordance with Article 160l;

(ea) the implications of the cross-
border division on the safeguarding of the 
employment relationships and employee 
involvement;

(eb) any material change in the 
conditions of employment including the 
conditions laid down in law and collective 
agreements and the locations of the 
companies´ ‘places of business;

(ec) whether the factors set out in 
points (a), (ea) and (eb) also relate to any 
subsidiaries of the company being divided.

3. The report referred to in paragraph 
1 of this Article shall be made available, at 
least electronically, to the members of the 
company being divided not less than two 
months before the date of the general 
meeting referred to in Article 160k. That 

3. The report referred to in paragraph 
1 of this Article shall be made available, at 
least electronically, to the members of the 
company being divided not less than two 
months before the date of the general 
meeting referred to in Article 160k. That 
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report shall also be made similarly 
available to the representatives of the 
employees of the company being divided 
or, where there are no such representatives, 
to the employees themselves.

report shall also be made similarly 
available to the representatives of the 
employees of the company being divided 
or, where there are no such representatives, 
to the employees themselves.

3a. Where the management or 
administrative organ of the company 
being divided receives, in good time, an 
opinion from the representatives of their 
employees, or, where there are no such 
representatives, from the employees 
themselves, as provided for under 
national law, the members shall be 
informed thereof and that opinion shall 
be appended to that report.

4. However, the report referred to in 
paragraph 1, shall not be required where all 
the members of the company being divided 
have agreed to waive this document.

4. However, the information referred 
to in points (b) to (e) of paragraph 1, shall 
not be required where all the members of 
the company being divided have agreed to 
waive this document. Where the company 
being divided and all of their subsidiaries, 
if any, have no employees, other than 
those who form part of the management 
or administrative organ, the information 
referred to in points (ea), (eb), and (ec) of 
paragraph 1 shall not be required.

4a. Paragraph 1 to 4 are without 
prejudice to the applicable information 
and consultation rights and proceedings 
instituted at national level following the 
implementation of Directives 2001/23/EC, 
2002/14/EC or 2009/38/EC while not 
causing any duplication of reporting 
requirements.

4b. Member States shall provide, in 
specific cases and within the conditions 
and limits laid down by national 
legislation, that the company is not 
obliged to communicate information 
when the nature of that information is 
such that, according to objective criteria, 
it would seriously harm the functioning of 
the undertaking or establishment or 
would be prejudicial to it.
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Amendment 107

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160h

Text proposed by the Commission Amendment

Article 160h deleted

Report of the management or 
administrative organ to the employees

1. The management or administrative 
organ of the company being divided shall 
draw up a report explaining the 
implications of the cross-border division 
for employees.

2. The report referred to in 
paragraph 1 shall in particular explain 
the following:

(a) the implications of the cross-
border division on the future business of 
the recipient companies and, in the case 
of a partial division, also of the company 
being divided and on the management's 
strategic plan;

(b) the implications of the cross-
border division on the safeguarding of the 
employment relationships;

(c) any material change in the 
conditions of employment and the 
locations of the companies’ places of 
business;

(d) whether the factors set out in 
points (a), (b) and (c) also relate to any 
subsidiaries of the company being divided.

3. The report referred to in 
paragraph 1 shall be made available, at 
least electronically, to the representatives 
of the employees of the company being 
divided or, where there are no such 
representatives, to the employees 
themselves not less than two months 
before the date of the general meeting 
referred to in Article 160k. The report 
shall also be made similarly available to 
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the members of the company being 
divided.

4. Where the management or 
administrative organ of the company 
being divided receives, in good time, an 
opinion from the representatives of their 
employees, or, where there are no such 
representatives, from the employees 
themselves, as provided for under 
national law, the members shall be 
informed thereof and that opinion shall 
be appended to that report.

5. However, where the company 
being divided and all of their subsidiaries, 
if any, have no employees, other than 
those who form part of the management 
or administrative organ, the report 
referred to in paragraph 1, shall not be 
required.

6. Paragraphs 1 to 5 are without 
prejudice to the applicable information 
and consultation rights and proceedings 
instituted at national level following the 
implementation of Directives 2001/23/EC, 
2002/14/EC or 2009/38/EC.

Amendment 108

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160i – paragraph 1 – subparagraph 1

Text proposed by the Commission Amendment

1. Member States shall ensure that the 
company being divided applies to the 
competent authority, designated in 
accordance with Article 160o(1), not less 
than two months before the date of the 
general meeting referred to in Article 160k, 
to appoint an expert to examine and assess 
the draft terms of cross-border division and 
the reports referred to in Articles 160g and 
160h, subject to the proviso set out in 
paragraph 6 of this Article.

1. Member States shall ensure that the 
company being divided applies to the 
competent authority, designated in 
accordance with Article 160o(1), not less 
than five months before the date of the 
general meeting referred to in Article 160k, 
to appoint an expert to examine and assess 
the draft terms of cross-border division and 
the reports referred to in Articles 160g and 
160h, subject to the proviso set out in 
paragraph 6 of this Article.
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Amendment 109

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160i – paragraph 3 – point f

Text proposed by the Commission Amendment

(f) a description of all factual elements 
necessary for the competent authority 
designated in accordance with Article 
160o(1), to carry out an in-depth 
assessment to determine whether the 
intended cross-border division constitutes 
an artificial arrangement in accordance 
with Article 160p, at a minimum the 
following: the characteristics of the 
establishments in the Member States 
concerned of the recipient companies, 
including the intent, the sector, the 
investment, the net turnover and profit or 
loss, number of employees, the 
composition of the balance sheet, the tax 
residence, the assets and their location, the 
habitual place of work of the employees 
and of specific groups of employees, the 
place where social contributions are due 
and the commercial risks assumed by the 
company being divided in the Member 
States of the recipient companies.

(f) a description of all factual elements 
necessary for the competent authority 
designated in accordance with Article 
160o(1), to carry out an in-depth 
assessment to determine whether the 
intended cross-border division constitutes 
an artificial arrangement in accordance 
with Article 160p, at a minimum the 
following:

(i)the characteristics of the establishment
in the destination Member State, including 
the intent, the sector, the investment, the 
net turnover and profit or loss,

(ii) the number of employees working in 
the country of destination, the number of 
employees working in another country 
grouped according to the country of work, 
the number of employees posted or sent in 
the year prior to the conversion within the 
meanings of Regulation (EC) No 
883/2004 and Directive 96/71/EC, the 
number of employees working 
simultaneously in more than one Member 
State within the meaning of Regulation 
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(EC) No 883/2004,

(iii) the tax residence,

(iv) the assets and their location,

(v) the habitual place of work of the 
employees and of specific groups of 
employees,

(vi) the places where social contributions 
are due;

(vii) the commercial risks assumed by the 
converted company in the destination 
Member State and the departure Member 
State,

(viii) the composition of the balance sheet 
and of the financial statement in the 
destination Member state and in all
member States in which the company 
operates in the last two fiscal years.

Amendment 110

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160k – paragraph 1

Text proposed by the Commission Amendment

1. After taking note of the reports 
referred to in Articles 160g, 160h and 160i, 
where applicable, the general meeting of 
the company being divided shall decide by 
means of a resolution, whether to approve 
the draft terms of cross-border division. 
The company shall inform the competent 
authority designated in accordance with 
Article 160o(1) of the decision of the 
general meeting.

1. After taking note of the reports 
referred to in Articles 160g, 160h and 160i, 
where applicable, the general meeting of 
the company being divided shall decide by 
means of a resolution, whether to approve 
the draft terms of cross-border division. 
Before a decision is taken, any preceding 
applicable information and consultation 
rights have to be met in such a way and at 
such a time that an opinion by the 
employee representatives can be taken 
into consideration. The company shall 
inform the competent authority designated 
in accordance with Article 160o(1) of the 
decision of the general meeting.
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Amendment 111

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160l – paragraph 3

Text proposed by the Commission Amendment

3. Member States shall ensure that a 
company being divided makes an offer of 
adequate cash compensation in the draft 
terms of the cross-border division as 
specified in Article 160e(1)(q) to the 
members, referred to in paragraph 1 of this 
Article, who wish to exercise their right to 
dispose of their shareholdings. Member 
States shall also establish the period for the 
acceptance of the offer which shall not in 
any event exceed one month after the 
general meeting referred to in Article 160k. 
Member States shall further ensure that a 
company is able to accept an offer 
communicated electronically to an address 
provided by the company for that purpose.

3. Member States shall ensure that a 
company being divided makes an offer of 
appropriate cash compensation in the draft 
terms of the cross-border division as 
specified in Article 160e(1)(q) to the 
members, referred to in paragraph 1 of this 
Article, who wish to exercise their right to 
dispose of their shareholdings. Member 
States shall also establish the period for the 
acceptance of the offer which shall not in 
any event exceed one month after the 
general meeting referred to in Article 160k. 
Member States shall further ensure that a 
company is able to accept an offer 
communicated electronically to an address 
provided by the company for that purpose.

Amendment 112

Proposal for a directive
Article 1 – paragraph 1 – point 20
Directive (EU) 2017/1132
Article 160n

Text proposed by the Commission Amendment

Article 160n Article 160n

Employee participation Employee information, consultation and 
participation

1. Without prejudice to paragraph 2, 
each recipient company shall be subject to 
the rules in force concerning employee 
participation, if any, in the Member State 
where it has its registered office.

1. It is a fundamental principle and 
stated aim of this Article to secure 
employees´ participation rights. 
Therefore, in the companies resulting 
from the cross border division, at least the 
same level of employee participation 
rights shall apply as before the division, 
as will all the elements of employee 
participation that applied before it. This 
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level shall be measured by reference to the 
proportion of employee representatives 
amongst the members of the 
administrative or supervisory organ or 
their committees, or if applicable, 
amongst the management group which 
covers the profit units of the company.

1a. Where the management or 
administrative organs of the participating 
companies draw up a plan to carry out a 
division, they shall as soon as possible 
after publishing the draft terms of 
conversion take the necessary steps to 
start negotiations with the representatives 
of the companies' employees on 
arrangements for the involvement of 
employees in the company or companies 
resulting from the conversion.

2. However, the rules in force 
concerning employee participation, if any, 
in the Member State where the company 
resulting from the cross-border division has 
its registered office shall not apply, where 
the company being divided, in the six 
months prior to the publication of the draft 
terms of the cross-border division as 
referred to in Article 160e of this Directive, 
has an average number of employees 
equivalent to four fifths of the applicable 
threshold, laid down in the law of the 
Member State of the company being 
divided, which triggers the participation of 
employees within the meaning of point (k) 
of Article 2 of Directive 2001/86/EC, or 
where the national law applicable to each 
of the recipient companies does not:

2. The rules in force concerning 
employee participation, if any, in the 
Member State where the company resulting 
from the cross-border division has its 
registered office shall not apply, where the 
company being divided, in the six months 
prior to the publication of the draft terms of 
the cross-border division as referred to in 
Article 160e of this Directive, has an 
average number of employees equivalent to 
two thirds of the applicable threshold laid 
down in the law of the Member State of the 
company being divided, which triggers the 
participation of employees within the 
meaning of point (k) of Article 2 of 
Directive 2001/86/EC, or where the 
national law of the destination Member 
State does not:

(a) provide for at least the same level 
of employee participation as operated in 
the company being divided prior to the 
division, measured by reference to the 
proportion of employee representatives 
amongst the members of the administrative 
or supervisory organ or their committees or 
of the management group which covers the 
profit units of the company, subject to
employee representation; or

(a) provide for at least the same level 
and elements of employee participation as 
operated in the company being divided 
prior to the division, measured by reference 
to the proportion of employee 
representatives amongst the members of 
the administrative or supervisory organ or 
their committees or of the management 
group which covers the profit units of the 
company, subject to employee 
representation; or
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(b) provide for employees of 
establishments of the recipient companies 
that are situated in other Member States the 
same entitlement to exercise participation 
rights as is enjoyed by those employees 
employed in the Member State where the 
recipient company has its registered office.

(b) provide for employees of 
establishments of the recipient companies  
that are situated in other Member States the 
same entitlement to exercise participation 
rights as is enjoyed by those employees 
employed in the Member State where the 
recipient company has its registered office.

3. In the cases referred to in 
paragraph 2, the participation of 
employees in the companies resulting 
from the cross-border division and their 
involvement in the definition of such rights 
shall be regulated by the Member States, 
mutatis mutandis and subject to paragraphs 
4 to 7 of this Article, in accordance with 
the principles and procedures laid down in 
Article 12(2), (3) and (4) of Regulation 
(EC) No 2157/2001 and the following 
provisions of Directive 2001/86/EC:

3. The information, consultation and 
participation of employees in the 
converted company and their involvement 
in the definition of such rights shall be 
the object of an agreement between 
employees and management and in the 
cases referred to in paragraph 2 the 
information, consultation and
participation of employees in the converted 
company and their involvement in the 
definition of such rights, shall be regulated 
by the Member States, mutatis mutandis 
and subject to paragraphs 4 to 7 of this 
Article, in accordance with the principles 
and procedures laid down in Article 12(2), 
(3) and (4) of Regulation (EC) No 
2157/2001 and the following provisions of 
Directive 2001/86/EC:

(a) Article 3(1), (2)(a)(i), 2(b) and (3), 
the first indent of the first subparagraph of 
Article 3(4), the second subparagraph of 
Article 3(4), Article 3(5), Article 3(6) third 
indent and Article 3(7);

(a) Article 3(1), (2)(a)(i), 2(b) and (3), 
the first indent of the first subparagraph of 
Article 3(4), the second subparagraph of 
Article 3(4), Article 3(5), Article 3(6) third 
indent and Article 3(7);

(b) Article 4(1), Article 4(2)(a), (g) and 
(h), Article 4(3) and Article 4(4);

(b) Article 4(1), Article 4(2)(a), (b),
(c), (d), (e), (g) and (h), Article 4(3) and 
Article 4(4);

(c) Article 5; (c) Article 5;

(d) Article 6; (d) Article 6;

(e) the first subparagraph of Article 
7(1);

(e) Article 7(1);

(f) Articles 8, 9, 10 and 12; (f) Articles 8, 9, 10 and 12;

(g) point (a) of part 3 of the Annex. (g) the Annex.

For the establishment of transnational 
information and consultation, Directive 
2009/38/EC applies.

4. When regulating the principles and 
procedures referred to in paragraph 3, 

4. When regulating the principles and 
procedures referred to in paragraphs 2 and 
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Member States: 3, Member States shall ensure that the rules 
on employee information, consultation 
and participation that applied prior to the 
cross-border division continue to apply 
until the date of application of any 
subsequently agreed rules or in the absence 
of agreed rules until the application of 
default rules in accordance with the Annex 
of Directive 2001/86/EC.

(a) shall confer on the special 
negotiating body the right to decide, by a 
majority of two thirds of its members 
representing at least two thirds of the 
employees, not to open negotiations or to 
terminate negotiations already opened 
and to rely on the rules on participation in 
force in the Member States of each of the 
recipient companies;

(b) may, in the case where, following 
prior negotiations, standard rules for 
participation apply and notwithstanding 
such rules, decide to limit the proportion 
of employee representatives in the 
administrative organ of the recipient 
companies. However, if in the company 
being divided the employee 
representatives constituted at least one 
third of the administrative or supervisory 
board, the limitation may never result in a 
lower proportion of employee 
representatives in the administrative 
organ than one third;

(c) shall ensure that the rules on 
participation that applied prior to the cross-
border division continue to apply until the 
date of application of any subsequently 
agreed rules or in the absence of agreed 
rules until the application of default rules 
in accordance with point (a) of Part 3 of 
the Annex.

5. The extension of participation 
rights to employees of the recipient 
companies employed in other Member 
States, referred to in point (b) of 
paragraph 2, shall not entail any 
obligation for Member States which 
choose to do so to take those employees 
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into account when calculating the size of 
workforce thresholds giving rise to 
participation rights under national law.

6. Where any of the recipient 
companies is to be governed by an 
employee participation system in 
accordance with the rules referred to in 
paragraph 2, those companies shall be 
obliged to take a legal form allowing for 
the exercise of participation rights,

6. Where any of the recipient 
companies is to be governed by an 
employee participation system in 
accordance with the rules referred to in 
paragraph 2, those companies shall be 
obliged to take a legal form allowing for 
the exercise of participation rights,

7. Where the company resulting from 
the cross-border division is operating under 
an employee participation system, that 
company shall be obliged to take measures 
to ensure that employees' participation 
rights are protected in the event of any 
subsequent cross-border or domestic 
merger, division or conversion for a period 
of three years after the cross-border 
division has taken effect, by applying, 
mutatis mutandis, the rules laid down in 
paragraphs 1 to 6.

7. Where the company resulting from 
the cross-border division is operating under 
an employee participation system, that 
company shall be obliged to take measures 
to ensure that employees' participation 
rights are protected in the event of any 
subsequent cross-border or domestic 
merger, division or conversion for a period 
of six years after the cross-border division 
has taken effect, by applying, mutatis 
mutandis, the rules laid down in paragraphs 
1 to 6.

7a. Member States shall ensure, in 
accordance with Article 6 of Directive 
2002/14/EC that employees’ 
representatives, when carrying out their 
functions, enjoy adequate protection and 
guarantees to enable them to perform 
properly the duties which have been 
assigned to them.

8. A company shall communicate to 
its employees the outcome of the 
negotiations concerning employee 
participation without undue delay.

8. A company shall communicate to 
its employees the outcome of the 
negotiations concerning employee 
participation without undue delay.

8a. Member States shall provide for 
appropriate measures in the event of non-
compliance with the provisions in this 
Article by the company being divided. In 
particular, they shall ensure that adequate 
administrative or judicial procedures are 
available to enable the obligations 
deriving from this Article to be enforced.

8b. As soon as a threshold of the 
Member State of the company being 
divided is exceeded, new negotiations 
need to be initiated according to the 
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provisions of this Article. In those cases, 
the standard rules applied by Member 
States shall refer to the level of employee 
participation that would be legally 
foreseen for the company in the country 
of origin above the threshold if the 
company had not undergone the cross-
border division.
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