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This document highlights concerns about the Commission proposal for a proportionality test 

for regulated professions and outlines key issues which need to be discussed in the coming 

months. 

 

The proposed directive forms part of the Services Package put forward by the European 

Commission on 10 January 2017. The proposal aims to lay down a common framework for 

proportionality requirements when new regulations on professions are introduced. 

 

Although the proportionality principle is recognised as a key principle of European law, the 

Commission is now proposing a sectoral directive for proportionality, as a result of which 

some Member States have raised concerns about subsidiarity and are doubtful of the added 

value of the Commission proposal. 

 

Clearly, one problem is that the proportionality principle is still not taken sufficiently into 

account in many instances in the regulation of professions, even though it is now a 

general principle of law in the EU.  

 

 

1) Smart regulation can foster competition and sustainable economic growth 

 

The Commission proposal seems to be one of a series of initiatives underpinned by the basic 

idea that regulation is essentially a barrier to competition. This idea has, regrettably, often 

proved misleading in Europe, as was particularly apparent in the banking crisis. Markets often 

function more effectively with proper regulation. 

 

If we look at economic development in Europe, we see that countries with smart regulation 

are often in better economic health than those with no regulation. Across-the-board 

‘deregulation’ is, therefore, not a solution, for reasons of economic policy. 

 

If it is to promote sustainable economic growth, the EU must have smart regulation. In terms 

of the internal market, this means that the EU’s legislators must establish the conditions and 

opportunities for such regulation. 

 

We should not forget that it was the European Parliament which harmonised certain 

professions in terms of their access requirements. This introduced regulation for certain 

professions, with minimum requirements laid down for doctors, nurses and architects, among 

others. It also enshrined dual vocational training in secondary legislation in the 2013 

directive, on the recognition of professional qualifications. 

 

 

2) The proportionality principle is a general principle of EU law which is recognised in  

primary law, the directive on the recognition of professional qualifications and the case 

law of the European Court of Justice (ECJ) 

 

All legal provisions must be proportionate, even when warranted by public-interest 

objectives, for example consumer protection (Article 5.4 TFEU). The ECJ has always 

invoked the proportionality principle in its interpretation of treaty provisions on the freedom 

of establishment and the freedom to provide services as a fundamental principle of EU law. 

The directive on the recognition of professional qualifications (Article 59) already requires 
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the Member States to be aware of the proportionality of their legislation with respect to the 

directive. 

 

In this regard, the Commission proposal does not impose any new obligations on the 

Member States. In fact it incorporates the case law of the ECJ in the proportionality test, 

something which might give rise to new complications. 

 

On the other hand, it might significantly improve the regulatory framework, in contrast 

to the Services Directive. The new proposal acknowledges the proportionality principle but 

takes a different approach: it evaluates each restriction individually but takes no account of 

regulation as a whole. The directive on the proportionality test would introduce the 

possibility of an over-arching test. 
 

 

3) The proportionality principle’s enforcement deficit will not be removed by the 

directive 

 

The Commission makes reference to problematic regulations in the Member States; the 

transparency initiative has shown that there are many disproportionate rules on exercising 

professions in the Member States.  

But it is not certain that a horizontal directive can improve matters. The Commission 

would instead have to tackle these violations individually, by means of infringement 

proceedings. 

 

It would be easier to justify infringement proceedings against individual Member States by 

citing the subsidiarity principle than it would to create a new instrument; the latter would have 

to be applied even by Member States which have no problems with the proportionality test for 

the regulation of professions. Infringement proceedings would therefore be the more 

appropriate instrument if a fair regulatory environment is to be achieved.  

 

 

4) No focus on the construction sector 

 

Proportionality is not sector-specific. Instead, the directive on proportionality would be 

applied to all professions and sectors, as has been laid down in the directive on the 

recognition of professional qualifications. Contrary to what is often claimed, the new 

directive does not focus on the construction sector.  

 

The new proportionality test should apply to sectors which are also governed by the directive 

on the recognition of professional qualifications. The proportionality principle should cover 

only new regulations and be applied when existing regulations are amended. 

 

5) Legal concerns and unanswered questions 

 

Article 4 

Under Article 4, the Member States must undertake an ex ante proportionality test, to be 

administered by independent scrutiny bodies. 

 

Some Member States have made objections on grounds of subsidiarity which cast doubt on 
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the legal basis of the Commission proposal or the long list of criteria to be included in the 

proportionality test. The Swedish parliament has voiced concerns over the independent 

scrutiny bodies, though it has not produced a reasoned opinion on the matter. 

 

The concept of independent supervisory bodies needs at the very least to be clarified with 

regard to subsidiarity and cannot be deduced from ECJ case law. There was no analysis of 

such bodies in the impact assessment.  

 

Article 5 

 

This contains the justifications accepted on grounds of public interest on the basis of the 

Treaties or ECJ case law. 

 

The list is incomplete and does not include, for example, ‘Research and Development’ (case 

No C-39/04 Laboratoires Fournier) or quality assurance (case No C-215/01 Schnitzer) as 

justifications, even though they were recognised as such by the ECJ. 

 

Article 6 

 

This lays out points to consider in any assessment of proportionality which the Member States 

might want to carry out on the regulation of professions.  

Article 6(4) gives an overview of the whole regulatory environment involved in accessing and 

pursuing a profession. The question of whether a regulation is proportionate is linked in 

particular to the risks associated with accessing and pursuing a profession (see Article 6(2)). 

 

Article 6 also envisages an assessment of the whole regulatory environment for a 

profession. This necessitates taking into account all the requirements pertaining to that 

profession. Some or even all the requirements set out in Article 6(4) can be imposed as 

long as this is not unjustified or disproportionate. There is therefore a need to check 

whether Article 6(4) is confusing and whether it should be deleted or formulated more clearly. 

The directive on proportionality must, of course, itself be proportionate. 

 

Articles 15 and 16 of the Services Directive contain a list of restrictions which, if taken 

separately, might be disproportionate, without it being made clear that the proportionality 

test applies to all the rules taken together. This approach takes no account of the fact that the 

assessment must be an overall one, and that a strict provision might be justifiable in one 

individual case but taken alone would not be. 

 

6) Integration of the internal market 

 

The increasing economic interconnectedness in the EU presupposes the integration of the 

internal market. It is therefore important that all new instruments should dovetail with the 

existing rules and regulations. 


