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Dear Mr Chair,

By letter of 24 January 2019 you asked the Committee on Legal Affairs to provide an 
opinion, pursuant to Rule 39 of the Rules of Procedure, on the appropriateness of the addition 
of Article 80 of the Treaty of the Functioning of the European Union (TFEU) to the legal 
basis of the above proposal from the Commission.

The committee considered the above question at its meeting of 18 February 2019.

I - Background

The proposal aims at establishing the Asylum and Migration Fund (AMF) as the successor 
fund to the current Asylum, Migration and Integration Fund1, with the primary aim of 
providing support to the efficient management of migration by the Member States. The Fund 
is intended to ensure that the EU continues to fulfil obligations to those in need of 
international protection, facilitates returning those persons who have no right to stay and 
support solutions that replace irregular and uncontrolled migratory flows with safe and well-
managed pathways. 

1 Regulation (EU) No 516/2014 of the European Parliament and of the Council of 16 April 2014 establishing the 
Asylum, Migration and Integration Fund, amending Council Decision 2008/381/EC and repealing Decisions 
No 573/2007/EC and No 575/2007/EC of the European Parliament and of the Council and Council 
Decision 2007/435/EC (OJ L 150, 20.5.2014, p. 168).
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The main challenge that the proposal aims to address is the need for greater flexibility in the 
management of the Fund, as compared with the current programming period, by creating new 
mechanisms for the allocation of funding for shared, direct and indirect management.

The proposal is based on Articles 78(2) and Article 79(2) and (4) TFEU on policies relating to 
border checks, asylum and immigration. Several amendments have been tabled in LIBE 
which aim at adding to the legal basis Article 80 TFEU on the principle of solidarity and fair 
sharing of responsibility, including its financial implications, between the Member States.

The LIBE report is scheduled to be adopted on 19 February 2019 with a view to adopting a 
first reading position in plenary before the elections. No interinstitutional negotiations on this 
dossier will therefore take place until after the elections.

II - Relevant Treaty Articles

The legal basis in the Commission's proposal is paragraph 2 of Article 78 TFEU and 
paragraphs 2 and 4 of Article 79 TFEU, which are found in the chapter on policies on border 
checks, asylum and immigration under the title of the area of freedom, justice and security. 

Article 78 has the following wording (emphasis added):

Article 78
(ex Articles 63, points 1 and 2, and 64(2) TEC)

1.  The Union shall develop a common policy on asylum, subsidiary 
protection and temporary protection with a view to offering appropriate 
status to any third-country national requiring international protection and 
ensuring compliance with the principle of non-refoulement. This policy must 
be in accordance with the Geneva Convention of 28 July 1951 and the 
Protocol of 31 January 1967 relating to the status of refugees, and other 
relevant treaties. 

2.  For the purposes of paragraph 1, the European Parliament and the 
Council, acting in accordance with the ordinary legislative procedure, shall 
adopt measures for a common European asylum system comprising:

(a) a uniform status of asylum for nationals of third countries, valid 
throughout the Union;

(b) a uniform status of subsidiary protection for nationals of third countries 
who, without obtaining European asylum, are in need of international 
protection;

(c) a common system of temporary protection for displaced persons in the 
event of a massive inflow;

(d) common procedures for the granting and withdrawing of uniform 
asylum or subsidiary protection status;
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(e) criteria and mechanisms for determining which Member State is 
responsible for considering an application for asylum or subsidiary 
protection;

(f) standards concerning the conditions for the reception of applicants for 
asylum or subsidiary protection;

(g) partnership and cooperation with third countries for the purpose of 
managing inflows of people applying for asylum or subsidiary or 
temporary protection.

3. In the event of one or more Member States being confronted by an 
emergency situation characterised by a sudden inflow of nationals of third 
countries, the Council, on a proposal from the Commission, may adopt 
provisional measures for the benefit of the Member State(s) concerned. 
It shall act after consulting the European Parliament.

Article 79 TFEU has the following wording (emphasis added): 

Article 79
(ex Article 63, points 3 and 4, TEC)

1.   The Union shall develop a common immigration policy aimed at ensuring, 
at all stages, the efficient management of migration flows, fair treatment of 
third-country nationals residing legally in Member States, and the prevention 
of, and enhanced measures to combat, illegal immigration and trafficking in 
human beings. 

2.  For the purposes of paragraph 1, the European Parliament and the 
Council, acting in accordance with the ordinary legislative procedure, shall 
adopt measures in the following areas:

(a) the conditions of entry and residence, and standards on the issue by 
Member States of long-term visas and residence permits, including 
those for the purpose of family reunification;

(b) the definition of the rights of third-country nationals residing legally in 
a Member State, including the conditions governing freedom of 
movement and of residence in other Member States;

(c) illegal immigration and unauthorised residence, including removal and 
repatriation of persons residing without authorisation;

(d) combating trafficking in persons, in particular women and children.

3. The Union may conclude agreements with third countries for the 
readmission to their countries of origin or provenance of third-country 
nationals who do not or who no longer fulfil the conditions for entry, presence 
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or residence in the territory of one of the Member States.

4. The European Parliament and the Council, acting in accordance with the 
ordinary legislative procedure, may establish measures to provide incentives 
and support for the action of Member States with a view to promoting the 
integration of third-country nationals residing legally in their territories, 
excluding any harmonisation of the laws and regulations of the Member 
States.

5. This Article shall not affect the right of Member States to determine 
volumes of admission of third-country nationals coming from third countries 
to their territory in order to seek work, whether employed or self-employed.

Article 80 TFEU, which is proposed to be added to the legal basis of the proposal, and which 
is found in the same title and chapter as Articles 78 and 79 TFEU, has the following wording 
(emphasis added):

Article 80
(new Article introduced by the Lisbon Treaty)

The policies of the Union set out in this Chapter and their implementation 
shall be governed by the principle of solidarity and fair sharing of 
responsibility, including its financial implications, between the Member 
States. Whenever necessary, the Union acts adopted pursuant to this 
Chapter shall contain appropriate measures to give effect to this principle.

III - Case-law on legal basis

It is settled case law of the Court of Justice that "the choice of legal basis for a Community 
measure must rest on objective factors amenable to judicial review, which include in 
particular the aim and content of the measure"2. The choice of an incorrect legal basis may 
therefore justify the annulment of the act in question.

When it comes to multiple bases it has to be established whether the proposal either:
1. pursues multifold purposes or has mutlifold components, and one of those is identifiable 

as the main or predominant purpose or component, whereas the others are merely 
incidental; or 

2. simultaneously pursues a number of objectives or has several components that are 
indissociably linked, without one being secondary and indirect in relation to the other.

According to the case law of the Court of Justice, in the first case the act must be based on a 
single legal basis, namely that required by the main or predominant purpose or component, 
and in the second case the act will have to be founded on the various corresponding legal 

2 Case C-45/86, Commission v. Council (Generalised Tariff Preferences) [1987] ECR 1439, para. 5; Case 
C-440/05 Commission v. Council [2007] ECR I-9097; Case C-411/06 Commission v. Parliament and Council 
[2009] ECR I-7585.
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bases.3

IV. Aim and content of the proposed regulation

The main aim of the proposal is to provide support to the efficient management of migration 
by the Member States by ensuring the continued fulfilmenet of EU obligations to those in 
need of international protection, facilitation of returning those persons who have no right to 
stay and support to solutions that replace irregular and uncontrolled migratory flows with safe 
and well-managed pathways. The main challenge that the proposal aims to address is the need 
for greater flexibility in the management of the Fund, as compared with the current 
programming period, by creating new mechanisms for the allocation of funding for shared, 
direct and indirect management.

The proposal consist of 61 recitals, 35 articles and 8 annexes.

Recitals 1-9 set out the political and legislative background to and context of the proposal, 
including the European Agenda on Migration of May 2015 and the European Council of 
19 October 2017, which stress the Union’s ability to bring together European and national 
efforts to address migration and work together in an effective way, in accordance with the 
principles of solidarity and fair sharing of responsibility, and reaffirm the need to pursue a 
comprehensive, pragmatic and resolute approach to migration management that aims to 
restore control of external borders and reduce irregular arrivals and the number of deaths at 
sea. These measures should be based on a flexible and coordinated use of all available Union 
and Member State instruments. The migration crisis has furthermore highlighted the need to 
reform the Common European Asylum System and to complement and reinforce the activities 
undertaken by the European Union Agency for Asylum (EUAA).

Recital 10 sets out that the AMF should support the efforts by the Union and the Member 
States relating to the enhancement of the Member States’ capacity to develop, monitor and 
evaluate their asylum policies in the light of their obligations under existing Union law.

Recitals 11-30 set out the detailed areas and objectives for the measures to be taken.

Recital 31 set out that funding from the Union budget should concentrate on activities where 
Union intervention can bring added value compared to action undertaken by Member States 
alone. Financial support provided under this Regulation should contribute, in particular, to 
strengthening national and Union capabilities in the areas of asylum and migration 

Recitals 32-40 set out the provisions for how funds and resources are to be allocated and costs 
reimbursed.

Recital 41 set out that in order to complement the implementation of the policy objective of 
AMF at national level through Member States’ programmes, AMF should also provide 
support for actions at Union level. Such actions should serve overall strategic purposes within 
the scope of intervention of AMF.

3 See the Case C-411/06, cited above, paras 46-47.
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Recital 42 set out that it should be possible to provide emergency assistance in accordance 
with the framework set out in the Regulation 

Recitals 43-48 set out the relationship in practical terms of AMF to other funds and 
instruments in the same subject area.

Recitals 49-55 set out implementation methods, provisions relating to overseas countries and 
territories and outermost regions, monitoring requirements, and the relationship to climate 
action.

Recitals 56-66 set out provisions on the conferral of delegated and implementing powers, 
subsidiarity and proportionality and the status of the UK, Ireland and Denmark.

Article 3 lays down that the policy objective of AMF is to contribute to an efficient 
management of migration flows in line with the relevant Union acquis and in compliance with 
the Union’s commitments on fundamental rights, with the specific objectives to strengthen 
and develop all aspects of the Common European Asylum System, to support legal migration 
to the Member States including to contribute to the integration of third-country nationals, and 
to contribute to countering irregular migration and ensuring effectiveness of return and 
readmission in third countries.

Articles 1-6 include general provisions. Article 6 specifies the entites eligible to recieve funds 
and support: Member States, third countries under specific conditions and any legal entity 
created under Union law or any international organisation. 

Articles 7-31 set out the financial and implemention framework of AMF, which is divided 
into sections on support and implementation under shared, direct and indirect management in 
accordance with the Financial Regulation. This also includes provisions on monitoring, 
reporting and evaluation. Article 9 states that the funding from the thematic facility shall be 
used for its components support to Member States contributing to solidarity and responsibility 
efforts. Article 17 provides for a lump sum per capita with regard to the relocation of 
applicants for international protection as well as for beneficiaries.

Articles 32-35 include transitional and final provisions.

Annexes I-VIII set out criteria for the allocation of funding to the programmes under shared 
management, implementation measures, scope of support, actions eligible for higher co-
financing, core performance indicators, types of intervention, eligible actions for operating 
support and output and result indicators.

In the LIBE draft report it is suggested to add Article 80 TFEU to the legal basis (see 
AM 2), and such addition has also been suggested by amendments from several shadow 
rapporteurs in LIBE (see AM 161-163).

Several amendments in LIBE also seek to add the following objective of AMF in Article 3 
(see AM 46, 322, 323, 325):
 

[To] ensure solidarity and fair sharing of responsibility between the 
Member States, in particular towards those most affected by migration and 
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asylum flows, including through practical cooperation.

Furthermore, several LIBE amendments on related implementation measures in the Annexes 
makes reference to relocation and solidarity (see AM 137, 568, 569). 

V - Determination of the appropriate legal basis

It should first be stressed that the EP already proposed that Article 80 TFEU should be added 
to the legal basis during the legislative procedure for the current Asylum, Migration and 
Integration Fund4. The Legal Service was then asked to provide a legal opinion on such an 
addition, which concluded that it was appropriate to add the second sentence of Article 80 
TFEU as a joint legal basis for the specific measures on relocation.5 While that Regulation 
was eventually adopted without including Article 80 TFEU, in its resolution of 26 March 
2016 on the situation in the Mediterranean and the need for a holistic EU approach to 
migration, the EP stated the following in the first paragraph of the resolution6:

1. Points out that solidarity must be the principle upon which Union action 
on migration is based; notes that the principle of solidarity, as set out in 
Article 80 TFEU, covers asylum, immigration and border control policies; 
takes the view that Article 80 provides a legal basis ‘jointly’ with Articles 
77-79 TFEU to implement the principle of solidarity in those areas.

The position of the EP, as confirmed by the vote in plenary on the above resolution, is 
therefore that Article 80 TFEU could and should be used as a legal basis together with the 
legal bases put forward by the Commission for this proposal.

Furthermore, the Legal Service states in its 2013 legal opinion analysing the legal basis of the 
current Asylum, Migration and Integration Fund that the inclusion of Article 80 in the Treaty 
originates from a recommendation of the European Convention, and that the second sentence 
of that article was drafted with the intention of creating some form of legal basis with the aim 
of fleshing out, in detailed policies, the solidarity principle. This second sentence of Article 
80 TFEU, in a similar fashion to the flexibility clause in Article 352, provides the Union with 
a legal basis to adopt appropriate measures to fill a gap where the Treaties do not expressly or 
impliedly provide powers which are necessary to achieve the objectives of the Union, in this 
case specifically the objective of achieving solidarity and fair sharing of responsibility 
between Member States7.

Given that the current Asylum, Migration and Integration Fund is based on Article 78(2) 
TFEU and Article 79(2) and (4) TFEU - on measures for a common European asylum system, 
a common immigration policy and measures for the promotion of integration of third-country 
nationals, respectively - and given that the Regulation simultaneously pursues those 
objectives with components that are indissociably linked, without one being secondary and 
indirect in relation to the other, those Articles must form part of the legal basis for the 

4 See footnote 1.
5 See the 2013 opinion of the EP’s Legal Service, SJ-0139/13, annex I.
6 Texts adopted, P8_TA(2016)0102.
7 See the 2013 opinion of the EP’s Legal Service, SJ-0139/13, points 27 and 41.
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proposal.

The question then becomes whether Article 80 TFEU also should form part of the legal basis 
together with Article 78(2) TFEU and Article 79(2) and (4) TFEU.

The main aim of the proposal, according to the Commission, is to provide support to the 
efficient management of migration by the Member States by addressing the need for greater 
management flexibility, as compared with the current programming period, by creating new 
mechanisms for the allocation of funding for shared, direct and indirect management. The 
proposal furthermore includes provisions on funding support to Member States contributing 
to solidarity and responsibility efforts (Article 9) and on lump sum per capita contributions 
with regard to the relocation of applicants for international protection as well as for 
beneficiaries (Article 17). Already the Commission proposal therefore includes provisions on 
solidarity and fair sharing of responsibility, including its financial implications, between the 
Member States.

As outlined above, the LIBE draft report and the amendments tabled in LIBE fleshes this out 
even further by adding in Article 3 the objective to ensure solidarity and fair sharing of 
responsibility between the Member States, in particular towards those most affected by 
migration and asylum flows, and by the inclusion of related implementation measures in the 
Annexes.

As concluded by the Legal Service, since the above-mentioned provisions on solidarity and 
relocation clearly provide for financing of specific measures to give effect to the principle of 
solidarity and fair sharing of responsibility, the mention of Article 80 TFEU would contribute 
to ensure clarity and legal certainty with regard to the inclusion in the act of the specific 
measures in question, by underlining their objective8.

Article 80 TFEU states that Union acts adopted pursuant to the Chapter on policies on border 
checks, asylum and immigration (Articles 77-80 TFEU) shall, whenever necessary, contain 
appropriate measures to give effect to the principle of solidarity and fair sharing of 
responsibility, including its financial implications, between the Member States. As outlined 
above, this proposal by the Commission, including as proposed to be amended, includes 
provisions on such measures. Since the proposed regulation simultaneously pursues such 
objectives, which are indissociably linked, without being secondary or indirect to the 
objectives and components relating to Article 78(2) TFEU and Article 79(2) and (4) TFEU, it 
should be founded also on Article 80 TFEU. 

VI - Conclusion and recommendation

In the light of the foregoing analysis Article 80 TFEU could be added to Article 78(2) TFEU 
and Article 79(2) and (4) TFEU to form the legal basis for the proposal.

At its meeting of 18 February 2019 the Committee on Legal Affairs accordingly decided, by 

8 See the 2019 opinion of the EP’s Legal Service, SJ-0088/19, point 13.
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11 votes in favour, 6 votes against and no abstentions9, to recommend that the Committee on 
Civil Liberties, Justice and Home Affairs could therefore include Article 80 TFEU as an 
additional legal basis in their report on the dossier.

Yours sincerely,

Pavel Svoboda

9 The following were present for the final vote: Pavel Svoboda (Chair), Jean-Marie Cavada, Mady Delvaux 
(Vice-Chairs), Gilles Lebreton (rapporteur for opinion), Max Andersson, Joëlle Bergeron, Kostas Chrysogonos, 
Jytte Guteland, Heidi Hautala, Sajjad Karim, Sylvia-Yvonne Kaufmann, António Marinho e Pinto, Julia Reda, 
Evelyn Regner, Axel Voss, Tiemo Wölken, Tadeusz Zwiefka.


