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A. Introduction 

On 9 April 2014 the Commission brought forward a proposal for a directive on single-

member private limited liability companies. The aim of the proposal is to make it easier for 

any potential company founder – in particular where SMEs are concerned – to set up 

companies abroad, with a view to stimulating entrepreneurship and fostering growth, 

innovation and employment in the EU.  

According to the impact assessment, only 2% of SMEs invest abroad by setting up new 

companies. There are a number of reasons for this, including variations in national legislation 

– company law, in particular, can be very different – and a lack of trust in foreign businesses 

on the part of customers and business partners. That is why most companies choose to set up 

subsidiaries abroad. The advantage of this is that it gives customers a guarantee that they are 

dealing with a national company. However, setting up a subsidiary abroad involves a lot of 

red tape and significant direct and indirect costs. 

The proposal on the statute for a European private company (SPE)1 sought to make cross-

border activities easier for SMEs through the creation of a new kind of trans-national 

European company. However, the unanimous agreement in the Council required under the 

Treaty could not be reached, and so the Commission ultimately withdrew its proposal and 

announced that it would instead bring forward an alternative proposal, addressing some of the 

issues brought up in relation to the statute for a European private company2.  

 

B. General considerations 

The Commission proposal has been criticised by some in the social sphere. The rapporteur’s 

decision to draw up a working document in advance of the report proper was a conscious one. 

The debate held in the Committee on Legal Affairs (JURI) after the Commission had brought 

forward its initiative highlighted a number of discrepancies in the draft as well as a lot of 

doubt surrounding its viability and whether it brings any European added value. 

The rapporteur is keen to do his job responsibly, and with this in mind it would seem 

appropriate, before the report is drawn up, to check through all the circumstances involved, as 

promised during the debate in the JURI Committee. 

Essentially, and while not aiming to be exhaustive, this means looking at the issues that the 

rapporteur considers to be most controversial and suggesting some possible solutions. 

 

C. The added value of the proposal 

                                                 
1  Proposal for a Council regulation on the Statute for a European private company, COM(2008)0396. 
2  The withdrawal of the proposal on the statute for a European private company was announced in the annex to 

the communication entitled ‘Regulatory Fitness and Performance (REFIT): Results and Next Steps’, 

COM(2013)0685, 2.10.2013.  
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It is stated in the ‘Commission Work Programme 2015 – A new start’ that ‘Citizens expect 

the EU to make a difference on the big economic and social challenges – high unemployment, 

slow growth, high levels of public debt, an investment gap and lack of competitiveness in the 

global marketplace. And they want less EU interference on the issues where Member States 

are better equipped to give the right response at national and regional level.’  

The question we must ask ourselves once we have considered and discussed this working 

document is whether the proposal can make a difference in terms of jobs, growth and 

investment and bring tangible benefits for the public.  

 

D. The main elements of the proposal 

I. Characteristics and legal basis 

The proposal consists of two different parts: the first part comprises a series of coordination 

rules which are to apply to all existing single-member limited liability companies in the 

Member States and to the Societas Unius Personae (SUP). This involves the provisions of 

Directive 2009/102/EC1, with a number of changes. The second part covers the SUP. 

Although its purpose is the same as that of the SPE, the SUP proposal steers away from the 

aim of creating a trans-national European company by means of a regulation. The SUP 

proposal obliges Member States, by means of a directive, to include in their legislation a new 

kind of single-member limited liability company, with harmonised incorporation and 

operational requirements. All the aspects that are not provided for in the directive are left for 

the national legislation. The SUP is therefore a national company. 

The rapporteur is aware of the controversy surrounding the legal basis chosen by the 

Commission. Recital 7 of the proposal reads: ‘In order to facilitate the cross-border activities 

of SMEs and the establishment of single-member companies as subsidiaries in other Member 

States, the costs and administrative burdens involved in setting up these companies should be 

reduced.’ And recital 8 reads: ‘The availability of a harmonised legal framework governing 

the formation of single-member companies, including the establishment of a uniform template 

for the articles of association should contribute to the progressive abolition of restrictions on 

freedom of establishment as regards the conditions for setting up subsidiaries in the territories 

of Member States and lead to a reduction in costs.’ With this – the aim of the proposal – in 

mind, the rapporteur takes the view that the conditions laid down in Article 50(1) and 

Article 50(2)(f) TFEU are met.  

 

II. Scope (Article 1) 

Having studied the draft opinion from the Committee on the Internal Market and Consumer 

Protection (IMCO) and the Commission’s impact assessment, the rapporteur wonders whether 

                                                 
1  Directive 2009/102/EC of the European Parliament and of the Council of 16 September 2009 in the area of 

company law on single-member private limited liability companies (codified version). Directive 2009/102/EC 

will be repealed once the SUP Directive has been adopted. 
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it might not make more sense to reduce the scope to SMEs as per Directive 2013/34/EU1, 

since SMEs are the ones that find it most difficult to establish themselves in other Member 

States.  

 

III. Separation of the registered office and the central administration or principal place of 

business (Article 10) 

The option of having the registered office and the main place of business in different Member 

States has given rise to concerns about the risk of ‘forum shopping’ by companies seeking to 

avoid workers having to be represented in their management bodies, for example, or wishing 

to find less rigorous tax or social security regimes. 

The rapporteur takes the view that the issue of whether or not the registered office and the 

principal place of business can be separate ought to be a matter for national legislation.  

Trying to harmonise such a sensitive issue is tantamount to provoking those Member States 

that are inclined to reject the SUP proposal to actually do so. 

However, the rapporteur proposes that more thought should be put into whether or not it is 

necessary for directors to be required to reside in the country in which the registered office is 

located. It would thus be possible to run companies purely electronically, and that would 

chime with one of the raisons d’être of the proposal: bringing business into the digital era.  

 

IV. Uniform template of articles of association2 (Article 11) 

The uniform template for articles of association is a basic element of the online registration 

procedure, which is to cover issues relating to formation, shares, share capital, organisation, 

accounts and the dissolution of an SUP. The Commission proposes that the uniform template 

be adopted by means of an implementing act. 

The rapporteur does not agree that such a basic element of the proposal should be defined by 

an implementing act, not only because this would mean that Parliament would have no say on 

the template, but fundamentally because, in his opinion, the conditions of Article 291 TFEU 

would not be fulfilled. Although he is aware that any changes to the template in future would 

require use of the ordinary legislative procedure, the rapporteur is in favour of the template 

being included in the annex to the directive. 

 

                                                 
1  Directive 2013/34/EU of the European Parliament and of the Council of 26 June 2013 on the annual financial 

statements, consolidated financial statements and related reports of certain types of undertakings, amending 

Directive 2006/43/EC of the European Parliament and of the Council and repealing Council Directives 

78/660/EEC and 83/349/EEC (OJ L 182, 29.6.2013, p. 19). 
2  The Spanish version of the proposal contains an error here, referring to articles of association as escritura de 

constitución rather than estatutos sociales. 
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V. Online registration (Article 14) 

Under the proposal, Member States must ensure that the registration procedure for newly 

incorporated SUPs can be completed electronically, without any need for the founding 

member to appear before an authority in the Member State of registration. 

There is no doubt that this procedure, which already exists in some Member States, would 

speed up the registration process enormously and cut incorporation costs. However, the 

rapporteur is concerned at the lack of legal certainty of not requiring the involvement of a 

notary or the founder to be physically present, and worries that the system could be used for 

criminal purposes such as money laundering or tax evasion. 

This risk could be reduced if Member States introduced rules to ensure security by means of 

electronic signatures or the involvement of a public official to check the identity of the 

founder, without however hampering the possibility of registering online.  

The rapporteur also takes the view that Member States should be allowed not to recognise 

foreign electronic identification that does not comply with the requirements laid down in 

Regulation (EU) No 182/20111. 

With regard to Article 14, the proposal put forward in amendment 22 to the draft opinion by 

the IMCO Committee may be a solution, combining the two kinds of registration templates 

that exist in the Member States2.  

 

VI. Share capital of EUR 1 (Article 16) 

The share capital of an SUP is to be at least EUR 1. In Member States in which the euro is not 

the national currency, the share capital is to be at least equivalent to one unit of that Member 

State’s currency. 

The rapporteur – who comes from a legal tradition in which the share capital constitutes a 

guarantee for creditors – is concerned by this rule, especially when combined with the fact 

that there is no obligation on the SUP to build up legal reserves. The proposal ‘makes up for’ 

this lack of capital with a series of liquidity guarantees required to make dividend payments 

possible: a budget balance test and a solvency statement. 

The rapporteur takes the view that a possible solution would be to leave it up to the Member 

States to decide whether it should be mandatory for reserves to be built up.  

                                                 
1 Regulation (EU) No 910/2014 of the European Parliament and of the Council of 23 July 2014 on electronic 

identification and trust services for electronic transactions in the internal market and repealing Directive 

1999/93/EC (OJ L 257, 28.8.2014, p. 73.). 
2 ‘Accuracy of data, identity checks and authenticity of documents are of particular importance to safeguard the 

trustworthiness of national company registers and of the online establishment. Member States should be allowed 

to maintain rules concerning the verification of the registration process to provide legality checks of the identity 

of the founding member or the representative registering the company on his behalf, and of the documents 

submitted for registration, including the involvement of notaries or attorneys, provided that the registration 

procedure as a whole may be completed electronically and at a distance. Member States should clearly state the 

national requirements of the on-line e-identification procedure on the national on-line registration web-site’. 
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E. Conclusion 

The rapporteur believes that the Commission proposal has the potential to be a driver for 

growth and jobs. In times like these, when the Union has not yet recovered from the crisis, it 

is vital to foster entrepreneurship whilst cutting costs and red tape.  

The rapporteur is also aware that there is a risk that the potential advantages that this new kind 

of company will bring will be very limited if many of the decisions involved are left up to the 

Member States. He therefore takes the view that harmonisation is vital in order to maintain 

the European added value that provides the justification for the proposal.  

The rapporteur calls on the shadow rapporteurs and all other MEPs to press ahead with the 

discussions and to work together in looking for acceptable solutions so as not to miss out on 

this last opportunity to establish a harmonised legal framework for the creation of SMEs that 

facilitates cross-border activities and cuts costs and red tape. 

As the Digital Agenda is one of the Commission’s priorities over the next five years, it will be 

absolutely essential to bring the way in which companies are incorporated into the digital era. 

There is in any case a need to modernise and cut down on formalities and red tape whilst at 

the same time providing the necessary legal guarantees. 


