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Subject:	<TITRE>Petition No 0608/2018 by F.M.R. (Spanish), on behalf of Plataforma Ciudadana “Salvemos Meca y Sus Comarcas”, on the construction of a huge pig-farm and a biomethanization plant in the Spanish municipality of Ayora (Valencia) and its surroundings</TITRE>
1.	Summary of petition
The petitioner states that a company has built a huge pig-farm and a biomethanization plant in Ayora (Valencia) without any previous information to the citizens or to the political groups not represented in the city council. Furthermore, the same company has requested the authorization to build three other enormous pig-farms adjoining to the first one. The petitioner calls upon the Committee on Petitions to urge the Commission to investigate the alleged breaches of EU  legislation on water, habitats and wild fauna and flora, the environmental impact assessment and also on the access to official documents. The Commission should also take the necessary steps to oblige the concerned  administrations to comply with the EU legislation. The European Parliament should adopt a specific Directive on intensive livestock farms and urge the Commission to verify whether  projects developed with EU funds comply with the relevant EU legislation.
2.	Admissibility
Declared admissible on 8 November 2018. Information requested from Commission under Rule 216(6).
3.	Commission reply, received on 9 July 2019
1.	The Industrial Emissions Directive (IED) 
Although not mentioned by the petitioner, Directive 2010/75/EU on industrial emissions (IED)[footnoteRef:1] applies to intensive pig rearing installations with more than 2 000 places (‘IRPP installations’). [1:  Directive 2010/75/EU of the European Parliament and of the Council of 24 November 2010 on industrial emissions, OJ L 334, 17.12.2010, p. 17.] 

IED applicability implies that concerned intensive pig rearing installations operate according to conditions set in an environmental permit (Article 4 IED) based in particular on Article 11, 14 and 15 IED requirements. Hence, División de Inversiones Agrícolas y Ganaderas S.L. (DIAG) pig farms must use the Best Available Techniques (BAT), comply with emission limit values (ELVs) for pollutant emissions to air and water and implement soil and groundwater protection measures as set in the permit or in general binding rules. 
When BAT conclusions for a given IED industrial activity are adopted (Article 13(5) IED), the competent authorities must reconsider permit conditions and ensure that the concerned existing IED installations comply with the updated permit within four years (Article 21(3) IED). BAT conclusions apply immediately to concerned new IED installations. BAT conclusions establish BAT-associated emission levels (BAT-AELs), BAT-associated monitoring requirements and BAT-associated environmental performance levels (BAT-AEPLs). Since BAT conclusions serve as a reference for setting permit conditions (Article 14(3) IED), it implies that BAT-AELs must be converted into emission limit values stipulated in the permits of the concerned IED installations (Article 15(3) IED), next to the BAT-associated monitoring (Article 16 IED) and that, whenever updating the permit conditions, the competent authorities must take the BAT-associated environmental performance levels (BAT-AEPLs) into account.
Regarding intensive pig rearing installations, the Commission adopted BAT conclusions by means of Implementing Decision (EU) 2017/302[footnoteRef:2]. They establish BAT-AELs to control the amount of nitrogen and phosphorous excreted by fattening pigs and several BAT-AEPLs on, for example, the efficient use of water and energy, noise and odour emissions and on nutritional management. The permit conditions of existing intensive pig rearing installations will have to be updated and implemented accordingly by 21 February 2021 at the latest. The permit conditions for new installations must be in line with the BAT conclusions.  [2:  Commission Implementing Decision (EU) 2017/302 of 15 February 2017 establishing best available techniques (BAT) conclusions, under Directive 2010/75/EU of the European Parliament and of the Council, for the intensive rearing of poultry or pigs, OJ L 43, 21.2.2017, p. 231.] 

Article 24 IED sets rules on access to information and public participation. The public concerned and non-governmental organisations (NGOs)[footnoteRef:3], which may include the petitioner in the case at stake, must be given early and effective opportunities to express opinions and comments within the framework of the procedure consisting of granting or updating (e.g. when BAT conclusions are adopted or when an IED installation plans to undertake a significant change) an IED permit. Details on participation are set in Annex IV IED, which aims at ensuring a meaningful participation, i.e. a timely communication of information, a real opportunity to express comments, an obligation for competent authorities to take the results of the consultation into account etc. [3:  Art. 3(17) IED defines ‘the public concerned’ as the public affected or likely to be affected by, or having an interest in, the taking of a decision on the granting or the updating of a permit or of permit conditions; for the purposes of this definition, non-governmental organisations promoting environmental protection and meeting any requirements under national law shall be deemed to have an interest.] 

If a member of the public concerned or an NGO feels that its participation entitlement is breached (e.g. non-consultation), it is entitled to have access to a review procedure before a court of law or to an independent and impartial body established by national law to challenge the substantive or procedural legality of, for example, an IED permit granted to a pig farm (Article 25 IED).
In conclusion, the petitioner, if a qualified applicant, should be entitled to participate in the permitting procedure relating to the pig farms by expressing comments and opinions on the content and merits of DIAG’s permit requests. If this right does not materialise, for example if relevant information is not made available on time, the petitioner, if a qualified applicant, may have access to administrative or judicial proceedings in Spain to challenge the legality of relevant permits granted to DIAG.
2.	The Environmental Impact Assessment Directive (EIA Directive)
The petitioner argues that the EIA Directive[footnoteRef:4] has been breached, as the project request would not include “a description of the reasonable alternatives studied by the developer, which are relevant to the project and its specific characteristics, and an indication of the main reasons for the option chosen, taking into account the effects of the project on the environment”. The petitioner seems to indicate also that provisions on public participation of the EIA Directive would have been infringed.   [4:  Directive 2014/52/EU of the European Parliament and of the Council of 16 April 2014 amending Directive 2011/92/EU on the assessment of the effects of certain public and private projects on the environment Text with EEA relevance, OJ L 124, 25.4.2014.] 

Based on the information provided by the petitioner, DIAG’s pig farm project seems to fall under Annex I, item (17, b)) of the EIA Directive concerning installations for the intensive rearing of pigs with more than 3 000 places for production pigs (over 30 kg). It implies that this project must be subject to a requirement for development consent and to an assessment of its environmental effects that may be carried out in coordination with the above-mentioned IED permitting procedure.
According to Article 5 of the EIA Directive, as part of the development consent procedure, DIAG must submit to the competent authorities an environmental impact assessment report (EIA Report), which must include a description of the reasonable alternatives studied that are relevant to the pig farm project and its specific characteristics as well as an indication of the main reasons for the option chosen, taking into account the effects of the project on the environment. Annex IV of the EIA Directive specifies that the reasonable alternatives may concern for example project design, technology, location, size and scale. 
The EIA report is to be made available to the environmental and local/regional authorities and to the public concerned[footnoteRef:5], including recognised environmental NGOs, for comments and opinions when all options are still open and before the decision on the request for development consent is taken (Article 6 of the EIA Directive). The results of consultations and the EIA report must be duly taken into account by the competent authorities in the development consent procedure (Article 8 and 8a of the EIA Directive) and the development consent has to be made available to the authorities concerned and the public, including information on how the results of the consultation and the EIA report were incorporated or addressed in the consent (Article 9 of the EIA Directive).  [5:  Article 1(2)(e) EIA defines ‘the public concerned’ as the public affected or likely to be affected by, or having an interest in, the environmental decision-making procedures referred to in Article 2(2). For the purposes of this definition, non-governmental organisations promoting environmental protection and meeting any requirements under national law shall be deemed to have an interest.] 

As for the IED, the EIA Directive foresees the possibility for members of the public concerned, including environmental NGOs, in accordance with the relevant national legal system, to challenge the substantive or procedural legality of decisions, acts or omissions subject to the public participation provisions of the Directive, before a national court or an independent and impartial body established by law (Article 11 of the Directive). 
In conclusion, if it is shown that DIAG’s EIA report did not include a description of the reasonable alternatives studied and if a development consent has been granted to DIAG in spite of this gap, or if the rules on consultation procedure were not respected, the petitioner, if qualified as a member of the public concerned within the meaning of EIA Directive and in accordance with the Spanish legal system, may have access to judicial proceedings in Spain to challenge the legality of that consent.
3.	The Water Framework Directive (WFD) and the Nitrates Directive
The petitioner argues that DIAG’s pig farm project will breach the WFD[footnoteRef:6] and the Nitrates Directive[footnoteRef:7] as (i) it will require extracting 446 000 m3 of surface water from the wetlands of San Benito (Ayora-Almansa), which would result in a decreased flow in, or dried up, water springs and as (ii) DIAG would intend to dispose of 56 440 m3 of slurry produced annually by the project by spreading it over 1 772 hectares of agricultural land located within a radius of 15 km.  [6:  Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a framework for Community action in the field of water policy, OJ L 327, 22.12.2000, p. 1–73.]  [7:  Council Directive 91/676/EEC of 12 December 1991 concerning the protection of waters against pollution caused by nitrates from agricultural sources, OJ L 375, 31.12.1991, p. 1–8.] 

According to the petitioner, such spreading will deteriorate the status of the groundwater body 080.138 Alpera-Carcelén (Jucar River Basin District), add to the pesticide contamination of the Jucar River Basin and affect an area of Castile-La-Mancha qualified by the Spanish competent authority as an area at risk of nitrate pollution.
In accordance with Article 4(1) WFD, Member States must ensure that all water bodies comply by 21 December 2015 with environmental objectives, i.e. to achieve a good ecological and chemical status for all surface water bodies and a good quantitative and chemical status for all groundwater bodies and to prevent the deterioration of the status of such bodies. Derogations may be implemented, including the postponement of the meeting of these objectives for a given surface or groundwater body to 2027 (Article 4(4)) or alterations to the level of groundwater bodies to the benefit of sustainable human development activities (Article 4(7)). Derogations require compliance with all the conditions established in the relevant provisions of Article 4. 
Under Article 5 read in combination with Annexes II and III WFD, Member States must identify the characteristics of each river basin district (RBD), i.e. the status of each water body located therein and the identification of pressures and resulting impacts on water bodies. Where water bodies are identified as being at risk of failing to meet the WFD environmental objectives, they shall be made subject to monitoring programmes under Article 8 WFD. 
In accordance with Article 11 WFD, Member States must adopt and implement a programme of measures in each RBD to achieve the WFD environmental objectives. Article 11(3) WFD lists mandatory ‘basic’ measures, which include “controls over the abstraction of fresh surface water and groundwater, and impoundment of fresh surface water, including a register or registers of water abstractions and a requirement of prior authorisation for abstraction and impoundment” as well as measures aimed at preventing or controlling the input of pollutants from diffuse sources of pollution by means of prior regulation (e.g. a prohibition on pollutant releases into water), prior authorisation or registration based on general binding rules.
In the overall context of EU water protection, the Nitrates Directive aims to protect water quality across the EU by preventing nitrates from agricultural sources polluting groundwater and surface water bodies and by promoting the use of good farming practices. The Nitrates Directive lays down obligations for Member States with regard to the identification of polluted waters or those at risk of pollution, the designation of Nitrates Vulnerable Zones and the elaboration of Codes of Good Agricultural Practices and of Action Programmes that include measures limiting fertilizer application (mineral and organic). The Commission published in 2018 its last 4-yearly report on the implementation of the Nitrates Directive[footnoteRef:8]. The Commission has more recently opened an infringement procedure relating to the implementation of this Directive in Spain. [8:  COM(2018) 257 final.] 

Against this background, the Commission notes that the Spanish authorities have classified in 2017 the groundwater body 080.138 Alpera-Carcelén as being in good chemical and groundwater status and has not identified significant existing pressures that would affect this status[footnoteRef:9]. In this regard, whereas the petitioner indicates that an extraction authorisation has been requested to the Jucar River Basin Authority, the Commission recalls that it is indeed within the remit of the water competent authorities to assess whether such an authorisation can be granted without putting at risk meeting the WFD environmental objectives, including the non-deterioration of the status of concerned groundwater and surface water bodies.  [9: River Basin Management Plan for ES080 JUCAR River Basin: https://cdr.eionet.europa.eu/es/eu/wfd2016/districts/es080] 

Member States report progress on achieving the environmental WFD objectives every 6 years by means of reporting their River Basin Management Plans (RBMP). Member States have reported their second RBMPs, which include progress made compared to the first RBMPs and measures scheduled for implementation between 2016 and 2021. The 2019 Commission report on the second RBMPs[footnoteRef:10] provides, as regards Spain, that (i) measures have been taken to limit the effects of abstractions, (ii) a combination of ‘basic’ and supplementary measures are implemented in all river basin districts subject to pressures from agriculture, (iii) general binding rules under Article 11(3)(h) WFD on the prevention or control of pollutant input from pollution diffuse sources are applied for nitrates and pesticides in all river basin districts. Information obtained from the Jucar River Basin Management Plan lists all measures to address diffuse agricultural pollution pressures, including follow-up of the regulation on fertilizers outside nitrate vulnerable zones.  [10:  http://ec.europa.eu/environment/water/water-framework/impl_reports.htm] 

4.	The Birds and Habitats Directives
The petitioner claims that DIAG’s project will affect several protected areas, including the Site of Community Importance Sierra del Mugrón (SCI ES5233034) designated under the Habitats Directive[footnoteRef:11] and from which surface water will be extracted and the Special Protection Area Meca-Mugron-San-Benito designated under the Birds Directive[footnoteRef:12] within which the spreading of 56 440 m3 of slurry from the pig farms would take place. [11:  Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora, OJ L 206, 22.7.1992, p. 7–50.]  [12:  Directive 2009/147/EC of the European Parliament and of the Council of 30 November 2009 on the conservation of wild birds, OJ L 20, 26.1.2010, p. 7–25.] 

In accordance with Article 6(3) of the Habitats Directive (applicable also to the Birds Directive), any plan or project not directly connected with or necessary to the management of the Site of Community Importance and of the Special Protection Area, such as DIAG’s pig farm project, and likely to have a significant negative effect on these sites, must undergo an appropriate assessment having regard to the sites conservation objectives. In the light of the conclusions of the assessment, it is within the remit of the competent authorities to agree to the plan or project only after having ascertained that it will not adversely affect the integrity of the sites. The competent authorities may however agree on a project that would have negative impacts if there is no alternative solution and if the project must be carried out for imperative reasons of overriding public interest, including of a social or economic nature.
In light of available information, it appears that the procedures for the project development in question are still ongoing and the competent authorities have not yet granted a development consent for the project. Under these circumstances, the Commission is unable to identify any breach of the relevant provisions of the Birds and Habitats Directives.
Conclusion
Based on the available information, the DIAG’s pig farm project does not seem to be finalised and authorised yet. Should the petitioner qualify as a member of the public concerned or as a representative of an NGO under the Spanish legislation implementing the above-mentioned EU legislation, he may be in position to express comments and opinions on the merits of the project, including on alleged adverse impacts upon water quality and protected areas before final permitting decisions are taken. 
Should he be denied (meaningful) participation in permitting procedures despite qualifying as member of the public concerned or as a representative of an NGO within the meaning of the relevant EU and national provisions, he may be granted access to an administrative or judicial review procedure in Spain to challenge the procedural or substantive legality of relevant permitting decisions.
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