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NOTICE TO MEMBERS

Subject: Petition No 0752/2018 by M. P. (Danish) on granting a visa or a 
humanitarian residence permit in Denmark to the petitioner’s Venezuelan 
wife

1. Summary of petition

The petitioner, a Danish citizen who lived in Venezuela for 18 years, complains that upon his 
return to Denmark in June 2017 the immigration authorities refused to grant asylum and a 
humanitarian residence permit to his wife, a citizen of Venezuela.
Together, they have a minor daughter.
An appeal is pending, but the petitioner fears that, in case of rejection, his wife will have to 
return to Venezuela, where living conditions have become unbearable, where his wife will not 
have access to the medication that she needs, and that they will no longer be allowed to live 
together as a family.

2. Admissibility

Declared admissible on 29 November 2019. Information requested from Commission under 
Rule 216(6).

3. Commission reply, received on 9 July 2019

The EU rules governing asylum and immigration are not applicable in the case at hand. This 
is due to Denmark’s ‘opt-out’ status concerning all such EU measures, as set out in the 
relevant protocol on the position of Denmark to the Treaties (previously Protocol (No 5) 
annexed to the Treaty on European Union and the Treaty establishing the European 
Community; now Protocol (No 22) annexed to the Treaty on European Union and to the 
Treaty on the Functioning of the European Union).

Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the 
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right of citizens of the Union and their family members to move and reside freely within the 
territory of the Member States1 contains rules on the right of residence of third-country family 
members of Union citizens.

However, this Directive applies only where Union citizens move to or reside in a Member 
State other than that of which they are a national. As the situation described in the petition 
concerns a third-country family member of a Danish national residing in Denmark and who 
has not returned there after exercising his right of free movement to another Member State, 
the Directive and more generally Union rules relating to free movement of citizens do not 
apply in this case. Such a situation is determined by national – in this case Danish – law. 

Conclusion

The situation described by the petitioner is not covered by EU law. Consequently, the 
Commission does not have a basis to intervene in this case on behalf of the petitioner. 

1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens 
of the Union and their family members to move and reside freely within the territory of the Member States 
amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 
73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC (Text with EEA relevance), OJ 
L 158, 30.4.2004, p. 77–123.


