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Subject: Petition No 0042/2019 by M. B. (German), on behalf of the “Vogtlaendischer 
Bauermarkt e.V.” association, on the calibration of specific types of weighing 
scales

1. Summary of petition

The petitioner is of the view that there should be a more harmonised approach across the EU 
as regards the issuing of calibration certificates and the setting of calibration periods for 
weighing scales. The petitioner explains that non-fixed weighing scales that are imported and 
sold in Germany have to undergo a calibration certification, which is costly and time-
consuming. The legal framework appears to be different for fixed weighing scales. The 
petitioner is of the view that all systems should be harmonised to avoid distortions within the 
Single Market for the sale of these products.

2. Admissibility

Declared admissible on 5 April 2019. Information requested from Commission under Rule 
216(6), (new Rule 227(6)).

3. Commission reply, received on 9 July 2019

The Commission’s observations

Directive 2014/31/EU of the European Parliament and of the Council of 26 February 2014 on 
the harmonisation of the laws of Member States relating to the making available on the 
market of non-automatic weighing instruments1 (hereinafter the NAWI Directive) harmonises 
the metrological performance requirements for the making available on the market and/or the 
putting into service of non-automatic weighing instruments. The instruments intended to be 

1 OJ L 96 of 29.3.2014 – recast of Directive 2009/23/EC.
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used for the applications listed in points a) to f) of Article 1(2) of the Directive must, in order 
to be legally made available on the market and/or put into service, satisfy the essential 
requirements set out in Annex I. Conformity with the essential requirements is established by 
a conformity assessment procedure (Article 13) and is indicated by the presence of the CE 
marking and a supplementary metrology marking (Article 15). The list of the above-
mentioned applications includes the determination of mass for commercial transactions (point 
a) of Article 1(2)), which covers all scales used for commercial transactions, without 
distinction, in stores or in street/mobile markets.

In order to guarantee the continuous metrological performance of the instruments, the NAWI 
Directive clarifies in its Article 3(3) that Member States shall take all steps to ensure that 
instruments put into service continue to conform to the applicable requirements of the 
Directive. These requirements are adapted only as regards the maximum permissible errors: 
the errors in service are allowed to be twice the maximum permissible errors fixed for the 
implementation of the procedures laid down in Article 13 (point 4.2 of Annex I). Competence 
for the organisation and the content/procedures for such inspections/reverifications belongs to 
the Member States, with due regard to the provisions of the Treaty on the Functioning of the 
European Union (TFEU). 

Member States are entitled to organise/allow checks as they may deem necessary, in order to 
ensure that instruments in use continue to conform to the applicable requirements of the 
Directive and thus ensure accuracy of measuring results and adequate protection of the public 
interests at stake. This may include periodic inspections/reverifications. In this framework, the 
determination of the length of the periodic inspection/reverification intervals are also a 
competence of Member States, which should be applied on the basis of an analysis of the type 
of instruments at stake according to objective technical design and construction criteria and 
their intended use.

From the information provided by the petitioner, the type, the content/extent of the checks and 
the grounds of the inspection/reverification required by the German authorities are not clear. 
It is not clear either whether the instruments at stake have already been subject to a periodic 
inspection/reverification in the Member State of their permanent use or whether they have 
been put into service very recently (and have not yet been subject to such an inspection). 
Additionally, if the intended use of the instruments at stake includes their use in street markets 
and are thus mobile, they should be constructed in such a way that their accuracy is not 
influenced by the fact of the move. This should be taken into account during the different 
inspections and this would apply irrespectively of whether the instruments at stake are moved 
within the territory of a Member State or in different Member States. It is also not clear if the 
German authorities require a full reassessment of the instruments at stake, if they do not 
accept other certificates and whether there is a discrimination amongst the instruments used in 
the street/farmers’ markets depending on whether they come from another Member State etc.

Conclusion

The Commission concludes that it would need to receive additional, concrete and 
substantiated information on the specific instruments at stake and the type/extent of checks 
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required in order to be able to further examine the issue and contact if necessary the German 
authorities as part of an examination of a possible infringement by the German authorities of 
Union law.

4. Commission reply, received on 3 February 2020

The Commission’s observations

According to the petition, street traders participating in the annual European Farmers’ Market 
held at Plauen, Vogtland, Germany coming from other Member States of the EU must 
undertake an ‘on the spot’ verification/calibration for their non-fixed weighing scales (non-
automatic weighing instruments) and pay a fee of approximately EUR 60 for certification. 
This is irrespective of whether the scales have a valid verification mark from the Member 
State of origin. Moreover, according to the petition, the German authorities remove the 
verification mark of the Member State of origin (that attests that the instrument has been 
subject to periodic verification/calibration) and replace it with the German one. 

Following the additional information provided by the petitioner by letter of 16 August 2019, it 
is clear that the problem raised relates to the possible non-recognition of the periodic 
examination/verification checks/marks of non-automatic weighing scales already used in 
service when moved temporarily to another Member State. Therefore, the question raised by 
the petition does not seem to find an answer in Directive 2014/31/EU2 on non-automatic 
weighing instruments. 

However, the issue at stake could raise concerns from the perspective of the free movement of 
services. In particular, the non-recognition by another Member State of periodic verifications 
that a non-automatic weighing scale has undergone in its Member State of origin might 
impede the possibility and the right of a farmer/trader to perform his services in a street 
market of another Member State. 

Therefore, the Commission contacted the German authorities on 21 October 2019 asking 
them to provide their observations on the possible non-compatibility with Directive 
2006/123/EC on services in the internal market3. The German authorities replied on 
4 November 2019.

As to the facts, the authorities of the Free State of Saxony confirm that the organiser of the 
European Farmers’ Market in Vogtland was notified in advance of the checks planned by the 
calibration office. Only three weighing scales of traders established in Germany were 

2 Directive 2014/31/EU of the European Parliament and of the Council of 26 February 2014 on the 
harmonisation of the laws of the Member States relating to the making available on the market of non-automatic 
weighing instruments Text with EEA relevance, OJ L 96, 29.3.2014, p. 107–148.
3 Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 
on services in the internal market, OJ L 376 of 27.12.2006, p. 36.
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calibrated as part of the verification. Official marks (verification marks) from other Member 
States of origin were not damaged or removed.

The German legislation

Since 1 January 2015 Germany has had a new law in the area of metrology (Mess- und 
Eichgesetz; MessEG). The Mess-und Eichgesetz is intended to protect consumers when 
purchasing measurable goods and services and, in the interests of fairness, to create the 
conditions for correct measurements in the course of trade. The law is enforced by the 
competent authorities of the German Federal States (Länder).

Under the first sentence of § 37(1) of the Mess-und Eichgesetz, measuring instruments may 
not be used in Germany without being calibrated. Measuring instruments which have 
undergone a conformity assessment and been placed on the market in accordance with the 
legal requirements are considered to be equivalent to calibrated measuring instruments until 
the expiry of the initial calibration period.

The rules in the Mess-und Eichgesetz, including the provisions on calibration, serve to ensure 
that at any given time regulated measuring instruments function properly and comply with 
any other legal requirements concerning, for example, marks and identification. Calibration 
verifies whether this is the case.

Under the second sentence of § 37(3) of the Mess- und Eichgesetz, the current test and 
verification results provided may be taken into account. This may also apply to a foreign 
verification or certification mark, provided that the calibration requirements are equivalent in 
the Member State of origin, in particular, requiring equivalent margins of error and calibration 
periods. 

Where a measuring instrument is designed for use in specific climatic conditions, these must 
also be comparable with the requirements in Germany. In the view of the German 
government, a full test of the measuring instrument is necessary where there is no verification 
mark or where there is evidence that the measuring instrument does not comply with the legal 
requirements, in particular metrological accuracy and protection.

German law does not require a verification or certification mark of another Member State of 
origin to be removed or cancelled. This is not generally done in any event. 

Solution proposed by the German authorities

The German government will agree upon a common approach with the Federal States 
(Länder) in order to apply in full the existing legal arrangements and, in cases where there is 
an equivalent verification or certification mark from another Member State and a short-term 
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cross-border situation is involved, to not carry out a national calibration process.

EU law 

According to Article 5(3) of the Directive 2006/123/EC on services in the internal market (OJ 
L 376 of 27.12.2006, p. 36), “where Member States require a provider or recipient to supply a 
certificate, attestation or any other document proving that a requirement has been satisfied, 
they shall accept any document from another Member State which serves an equivalent 
purpose or from which it is clear that the requirement in question has been satisfied. They 
may not require a document from another Member State to be produced in its original form, 
or a certified copy or as a certified translation, save in the cases provided for in other 
Community instruments or where such a requirement is justified by an overriding reason 
relating to the public interest, including public order and security”.

The duplication of procedures by national authorities because of the non-recognition of the 
periodic verification/calibration certificates from other Member States plus the payment of a 
fee and the removal of the verification marks of the Member State of origin, may constitute a 
restriction on the freedom to provide services in a Member State by street traders established 
in other Member States (Article 16 of the Directive 2006/123/EC on services in the internal 
market, Article 56 TFEU). 

It should be noted that Article 16(2)(f) states that “Member States may not restrict the 
freedom to provide services in the case of a provider established in another Member State by 
imposing any of the following requirements: (f) requirements, except for those necessary for 
health and safety at work, which affect the use of equipment and material which are an 
integral part of the service provided (…)”. 

Moreover, according to Article 16(3) of the same Directive, the requirements may be justified 
only for reasons of public policy, public security, public health or the protection of the 
environment in accordance with Article 16(1) according to which the requirements should be 
non-discriminatory, necessary and proportionate to the objective pursued. It should be noted 
that protection of consumers is not mentioned amongst the justifications for the 
requirements4. 

In any case, the national administrative practices at issue do not seem necessary and 
proportionate to the objective pursued. The national authorities could, for example, undertake 
quick verifications of the non-fixed weighing instruments on the street market and inspect the 
accompanying calibration certificates and only in case of problems (e.g. detected non-
accuracy or lack of certificates) take further measures.

4 See Judgment of the Court of Justice of the EU in Case C-593/13 Rina, paragraph 34: “Furthermore, with 
regard to free movement of services, Article 16(3) of Directive 2006/123 provides that the Member State to 
which the provider moves may impose requirements with regard to the provision of a service activity, where 
they are justified for reasons of public policy, public security, public health or the protection of the environment 
and in accordance with Article 16(1)”.
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Conclusion

On the basis of the available information5, it is doubtful whether the national administrative 
practices at issue are compatible with EU law, namely Articles 5 and 16 of Directive 
2006/123/EC on services in the internal market.

The national authorities must take into account the verifications and procedures in the 
Member State of origin and avoid a costly duplication of procedures. Moreover, the 
requirements they impose must be justified by a valid overriding reason in the public interest 
and be necessary and proportionate to the objective pursued.

Based on the information provided so far, the issue raised by the petition does not appear so 
important for the internal market as to justify the harmonisation requested by the petitioners. 
A more flexible solution based on the collaboration of national authorities and the 
enforcement of the principle of non-duplication of procedures should be found.

5 As to the facts, the petitioners are invited to provide more detailed information in view of the reply of the 
authorities of the Free State of Saxony.


