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NOTICE TO MEMBERS

Subject: Petition No 1068/2018 by Oliver Lücke (German) on the compliance of 
Switzerland with its obligations under the agreement on the free movement 
of persons

1. Summary of petition

The petitioner calls for political action by the EU to ensure that Switzerland respects its 
obligations under the EU-Swiss agreement on the free movement of persons, in particular as 
regards the prohibition on discrimination (Art. 2) and the right to an effective complaints 
mechanism (Art. 11). The petitioner is a practicing attorney in the city of Bern, specialising in 
human rights law. He claims that certain authorities within the Swiss judicial system have 
exerted undue financial pressures on him, as well as undertaken other actions, which the 
petitioner describes as concerted mobbing efforts, including written communications urging 
him to stop practicing law in Switzerland and return to Germany. The petitioner reports that a 
claim on this matter is pending before the European Court of Human Rights. He also refers to 
other petitions submitted to the European Parliament on similar issues concerning the 
discrimination of EU citizens working or residing in Switzerland.

2. Admissibility

Declared admissible on 25 February 2019. Information requested from Commission under 
Rule 227(6), (new Rule 227(6)).

3. Commission reply, received on 24 July 2019

The Commission’s observations

The petitioner asks the EU to take political action to ensure that Switzerland complies with 
the Agreement between the European Community and its Member States and the Swiss 
Confederation on the free movement of persons (FMOPA), in particular with the principle of 
non-discrimination (Article 2) and processing of appeals (Article 11).

The petitioner claims that since the beginning of 2017 he experienced pressure from Swiss 
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authorities that he describes as concerted mobbing efforts. He explains that legal aid was 
either revoked or denied to his clients in legal proceedings causing financial pressure. In 
addition, he received two written communications, in one of which an official of Swiss 
cantonal authority asks him to stop practicing law in Switzerland and return to Germany. 

The petitioner argues that such conduct goes along with the newly introduced article 121a of 
the Swiss Constitution, which speaks against the freedom of movement of persons.

Similarly to his previous petition 0826/2018, the petitioner also states that Switzerland does 
not guarantee effective means of redress. He informs that his action against the state for 
damage caused when the authorities made public court rulings with the petitioner’s name and 
therefore infringed data protection rules was not admitted either at the Swiss Federal Court or 
at the Federal Department of Finances.

Articles 2 and 7(a) FMOPA oblige the Contracting Parties to ensure the right to equal 
treatment with nationals in respect of access to, and pursuit of, an economic activity, and 
living, employment and working conditions. 

With regard to the introduction of article 121a to the Swiss Constitution, Switzerland has 
implemented it by adopting the amendments to the Law on Foreigners (Article 21a) on 16 
December 2016 and to the Ordinance on employment service1 (Articles 51a-53e) on 8 
December 2017. These address, in particular, the publication of and access to job vacancies 
for jobseekers registered at public employment offices and are not directly linked to the 
present allegations or situation of the petitioner. The Commission is closely monitoring the 
implementation of the above laws at the Joint Committee established under Article 14 
FMOPA that is responsible for the management and proper application of the Agreement. Up 
until now, the Commission has not identified that Swiss laws and/or practice would be 
contrary to FMOPA.

The Commission considers that this case could concern at the utmost an individual instance of 
incorrect application of FMOPA, in the absence of any indication of a general practice or of a 
problem of compliance of Swiss legislation with FMOPA. The Swiss courts, which have 
access to all the pertinent facts, are better placed than the Commission to deal with the matter.

Article 11 FMOPA provides for the right to appeal to competent authorities (and ultimately to 
competent judicial authorities) in respect of the application of the provisions of the 
Agreement. It also requires that appeals have to be processed within a reasonable period of 
time. The petition does not include any information that these provisions are not complied 
with. 

The Agreement does not stipulate data protection rules and consequently, it does not cover 
situations related to state liability claims in case such rules are not respected as claimed in the 
petition. In addition, the Commission has no powers to decide on the jurisdiction of Swiss 
national authorities. The petitioner is invited to contact once again the competent institutions 
to clarify the jurisdiction question. In case the petitioner still is not able to determine the 
competent authority, the Commission is ready to bring this issue to the attention of Swiss 
authorities.

Conclusion

1 https://www.admin.ch/opc/fr/classified-compilation/19910007/201807010000/823.111.pdf

https://www.admin.ch/opc/fr/classified-compilation/19910007/201807010000/823.111.pdf
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The Commission considers that this case could concern at the utmost an individual instance of 
incorrect application of FMOPA, which is a matter that the Swiss courts are best placed to 
deal with. The petition does not include any information regarding the alleged violation of the 
right to appeal as guaranteed under Article 11 FMOPA.

4. Commission reply (REV.), received on 30 March 2020

The Commission’s observations

Following the reply of the Commission of 24 July 2019, the petitioner sent a number of 
additional documents, including references to articles, interviews, and extracts of Swiss 
courts’ rulings, to substantiate his claims that the Swiss judiciary is not independent and his 
suspicions that Switzerland manipulates the procedures at the European Court of Human 
Rights. The petitioner again asks the EU to take political action to ensure that Switzerland 
complies with the Agreement between the European Community and its Member States and 
the Swiss Confederation on the free movement of persons (FMOPA). 

The Commission cannot consider the information presented by the petitioner as providing 
sufficiently substantiated evidence of partiality of the Swiss courts that would prove 
discrimination or breach of right to appeal as protected under the FMOPA. The requirement 
to make an advance payment to start legal proceedings at the Swiss court, rejection of 
petitioner’s complaints (when grounds for such a decision are explained) or fining the 
petitioner for repetitive claims per se does not seem to violate the right to appeal.

The Commission also notes that the petitioner obtained the necessary information on how to 
lodge a claim for damages against the Swiss authorities. 

The Commission is not competent to deal with the petitioner’s appeals to the European Court 
of Human Rights that the Court found inadmissible, as well as with his allegations of 
manipulations of the procedures at the Court.

Conclusion 

On the basis of the information provided, the Commission cannot establish the existence of a 
violation of the right to appeal or of the principle of non- discrimination as guaranteed under 
the FMOPA.

5. Commission reply (REV. II), received on 22 July 2021

The Commission’s observations

Following the reply of the Commission of 24 July 2019 and the additional reply of the 
Commission of 30 March 2020, the petitioner sent a number of additional documents, 
including references to articles, interviews, and extracts of Swiss courts’ rulings, to 
substantiate his claims that the Swiss judiciary is not independent, his suspicions that the 
Swiss court and bar system systematically discriminates against him since he is originating 
from an EU Member State, and is not a self-employed lawyer of Swiss origin. 

The petitioner again asks the EU to take political action to ensure that Switzerland complies 
with the Agreement between the European Community and its Member States and the Swiss 
Confederation on the free movement of persons (FMOPA). Article 2 and Article 7 (a) of the 
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FMOPA obliges the Contracting Parties to ensure equal treatment with nationals as regards 
access to and pursuit of an economic activity. The Commission agrees that these provisions of 
the FMOPA apply as regards EU nationals that move to Switzerland in order to provide legal 
services as self-employed lawyers there. A discriminatory removal of a self-employed lawyer 
originating from an EU Member State from the registry of a Swiss Bar Association by the 
Anwaltsaufsicht (a Regional supervisory authority of a Bar Association in Switzerland) could 
constitute in principle an infringement of those provisions. 

However, it is also important to point out that lawyers have to comply fully with the rules of 
professional conduct applicable in the country of their registration. In the event of failure to 
fulfil the relevant obligations in force, the rules of procedure, penalties and remedies provided 
for in that state shall apply. This basic principle even covers lawyers practicing their 
profession under their home country title in another Member State under Directive 98/5/EC, a 
Directive that is applicable in the relations between the EU and Switzerland2. Thus, even in 
case of registration in the host country under their home country title (Article 3), lawyers have 
to comply fully with all host country professional conduct rules (Article 6) and will be 
subjected to all relevant disciplinary proceedings and penalties (Article 7). 

As a matter of principle, the Commission cannot substitute national authorities and Swiss 
courts in their assessment of facts concerning alleged breaches of professional conduct rules 
or of the penalties imposed.

With regard to the alleged violation of the petitioner’s fundamental rights that would stem 
from the improper administration of justice resulting from the conduct of the Swiss courts, it 
must be recalled that the Charter of Fundamental Rights of the European Union, according to 
its Article 51(1), applies to the institutions and bodies of the European Union and to the 
Member States when they are implementing European Union law, but not to third countries. 
Furthermore, it is not for the Commission to monitor compliance by Swiss authorities with 
the European Convention on Human Rights (ECHR), which is not an EU law instrument. 
Observance of the ECHR is ensured by the European Court of Human Rights, which is not an 
institution of the European Union. 

Conclusion 

The Commission considers that the matter at hand, being an individual case, is for the Swiss 
courts to assess, which have access to all the pertinent facts.

6. Commission reply (REV. III), received on 15 February 2022

Following the Commission’s most recent reply of 22 July 2021, the petitioner sent a number 
of additional documents, including extracts of Swiss court rulings (including rulings on a civil 
proceeding regarding a lease contract of an apartment), to substantiate his claims that the 
Swiss judiciary is not independent, and his suspicions that the Swiss courts and bar system 
systematically discriminate against him. Among these documents, the petitioner includes the 
Swiss judgement which dismissed his action against the Swiss state for the alleged damages 
caused by the non-anonymisation of his name in court rulings as well as the replies received 

2 Directive 98/5/EC of the European Parliament and of the Council of 16 February 1998 to facilitate practice of 
the profession of lawyer on a permanent basis in a Member State other than that in which the qualification was 
obtained, OJ L 77, 14.3.1998, p. 36–43, to facilitate practice of the profession of lawyer on a permanent basis in 
a Member State other than that in which the qualification was obtained, as included in Annex III, Section A, at 
point 3.a, to the FMOPA. 
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for his two submissions made to the Swiss Parliament’s supervisory authority concerning the 
use of the computer application ‘CompCour’ for the formation of the panel of judges and the 
anonymisation of the names of the legal representatives on the basis of internal instructions. 
Lastly, the petitioner also transmits a copy of a letter sent to him by the Swiss authorities 
which seeks to assess his situation and the possible existence of grounds for the withdrawal of 
his Swiss residence permit (“settlement permit”). 

The petitioner again asks the EU to take political action to ensure that Switzerland complies 
with the Agreement between the European Community and its Member States and the Swiss 
Confederation on the free movement of persons (FMOPA). Article 2 and Article 7 (a) of the 
FMOPA oblige the Contracting Parties to ensure equal treatment with nationals as regards 
access to and pursuit of an economic activity.

Concerning the proceedings faced by the petitioner, as already indicated by the Commission 
in its previous replies, in case of alleged breaches of professional conduct rules or alleged 
discrimination faced by the petitioner, the Commission cannot substitute the national 
authorities and Swiss Courts in their assessment of individual facts to establish whether there 
were breaches and eventually to annul a disputed measure.

Neither can the Commission, on the basis of the information available, establish evidence of a 
constant and generalised practice by the Swiss authorities which could be considered as 
contrary to the FMOPA. 

Moreover, as already indicated by the Commission in its previous replies, the FMOPA does 
not contain data protection rules and consequently, any alleged breach of data protection rules 
would need to be assessed under Swiss national law on data protection.

As regards the right of residence, the following general remarks can be made:

Pursuant the FMOPA, the right of residence of EU citizens in Switzerland is not 
unconditional. With a certain degree of simplification, EU citizens have a right of residence in 
Switzerland if the EU citizen:

- is an employed person or a self-employed person (Articles 6 and 12 Annex I to the 
FMOPA);

- or has a right to remain (Article 4 of Annex I to the FMOPA);

- or is a person not pursuing an economic activity who has sufficient financial means not to 
have to apply for social assistance benefit as well as a comprehensive health insurance 
(Article 24 of Annex I to the FMOPA). 

EU citizens also have a right of residence where there are members of the family of an EU 
citizen who in turn satisfy the above-listed conditions (Article 3 of Annex I to the FMOPA).

In addition, pursuant to Article 5(1) of Annex I of the FMOPA, the rights granted under the 
Agreement may be restricted only by means of measures justified on grounds of public order, 
public security or public health. Moreover, pursuant Article 5(2) of Annex I of the FMOPA, 
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for those restrictions, reference is made to Council Directive 64/221/EEC3. Lastly, Article 
16(2) of the FMOPA requires that insofar as the application of the Agreement involves 
concepts of EU law, account shall be taken of the relevant case law of the Court of Justice of 
the European Union (CJEU) prior to 21 June 1999 (date of signature of the Agreement). This 
implies that, for EU citizens, it is only where the conduct of the individual reaches the 
relevant threshold of the referred Directive and of the relevant case law of the CJEU, that the 
host state may terminate a residence right in its territory on grounds of public order, public 
security or public health. In this respect, Article 3(1) of Council Directive 64/221/CCE 
provides that measures taken on grounds of public policy or of public security shall be based 
exclusively on the personal conduct of the individual concerned. In addition, the Court of 
Justice of the European Union has clarified that recourse by a national authority to the 
concept of public policy presupposes, in any event, the existence, of a genuine and 
sufficiently serious threat to the requirements of public policy affecting one of the 
fundamental interests of society.

In this framework, on the basis of the limited information available, it corresponds to the 
Swiss authorities to assess if the conditions for residence laid down under the FMOPA are 
fulfilled by EU citizens, including by the petitioner. The Commission cannot substitute 
national authorities in the assessment of such facts. 

Lastly, based on the limited information provided, the Commission concludes that the 
FMOPA is not applicable to the civil proceedings regarding the lease contract.

With regard to the alleged violation of fundamental rights that would stem from the improper 
administration of justice resulting from the conduct of the Swiss courts, the Commission 
recalls that the EU Charter of Fundamental Rights does not apply to every situation of an 
alleged violation of fundamental rights. According to its Article 51(1), the Charter applies to 
EU institutions and to Member States when they are implementing European Union law. 
Moreover, Article 6(1) of the Treaty of the European Union states that, “[t]he provisions of 
the Charter shall not extend in any way the competences of the Union as defined in the 
Treaties.”

On the basis of the information provided by the petitioner, given the geographical scope of 
application of the Charter, the Commission considers that the Charter is not applicable in this 
case.

With regard to the alleged violation of the European Convention on Human Rights (ECHR), 
the Commission recalls that the ECHR is not an EU law instrument. It is an international 
treaty aimed at protecting human rights and fundamental freedoms, drafted by the Council of 
Europe. The observance of the ECHR is ensured by the European Court of Human Rights, 
whose seat is in Strasbourg, and which is not an institution of the European Union. The 
Commission, as an institution of the European Union, does not have any powers in respect of 
the procedures of the European Court of Human Rights.

For these reasons, the Commission has no basis to follow up on this issue.

3 Council Directive 64/221/EEC of 25 February 1964 on the co-ordination of special measures concerning the 
movement and residence of foreign nationals which are justified on grounds of public policy, public security or 
public health, OJ 56, 4.4.1964, p. 850–857.
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Conclusion 

The Commission considers that the matter at hand, being an individual case, is for the Swiss 
courts to assess, which have access to all the pertinent facts.


