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NOTICE TO MEMBERS

Subject: Petition No 0415/2019, by Lucia Noël (French), on the exclusion of the Land 
Court of Auditors of Saxony from the definition of a public authority within 
the meaning of the Environmental Information Directive 2003/4/EC

1. Summary of petition

According to the petitioner, the Land of Saxony has amended its Environmental Information 
Act in order to exclude its Court of Auditors from the definition of a public authority within the 
meaning of the Environmental Information Directive 2003/4/EC. The change in the law has 
served to deny the public access to environmental information held by the Saxon Court of 
Auditors. The European Parliament is asked to take all necessary measures to remedy this 
breach of EU law.

2. Admissibility

Declared admissible on 7 October 2019. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 19 December 2019

The petitioner refers to an amendment of the Environmental Information Act of the Land of 
Saxony, which results in the exclusion of the Court of Auditors from the definition of a public 
authority within the meaning of the Environmental Information Directive1. This change in the 
law has served to deny public access to environmental information held by the Saxon Court of 
Auditors.

According to Article 3 of the Directive, “Member States shall ensure that public authorities are 

1 Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public access to 
environmental information and repealing Council Directive 90/313/EEC, OJ L 41, 14.2.2003, p. 26–32.
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required […] to make available environmental information held by or for them to any applicant 
at his request and without his having to state an interest.” Article 2 of the Directive defines 
public authorities and excludes “bodies or institutions when acting in a judicial or legislative 
capacity” from its scope.

In that sense, Member States may exclude public authorities from the scope of Article 3 (Access 
to information) only when said authority is acting in a judicial or legislative capacity, but not 
the authority in all its functions. This interpretation was given by the Court of Justice of the 
European Union, as the petitioner correctly highlights (CJEU, Flachglas Torgau GmbH v. 
Germany, C-204/09, paragraph 58).

The petitioner brought this legal problem to the attention of the Commission by submitting a 
complaint in March 2019 (CHAP(2019)00695). In the complaint, he informed the Commission 
about two constitutional complaints he launched (Federal Constitutional Court and the 
Constitutional Court of Saxony). Even though the Commission agreed on the existence of a 
breach of EU law, the complaint was closed considering the ongoing national procedures. 

In November 2019, the complainant informed the Commission of the respective national 
judgments, which referred him back to a lower court. Considering that a non-governmental 
organisation is bringing proceedings on the basis of the same facts, the petitioner decided not 
to launch further national procedures. The petitioner agreed to transfer the constitutional 
judgments to the Commission (not received yet).

Conclusion

On the basis of the above, the Commission identifies an infringement of EU legislation 
regarding access to environmental information. However, in the light of the ongoing national 
proceedings, the complaint previously launched by the petitioner will not be reopened. 
According to the principle of subsidiarity, the Commission will not take further action prior to 
the conclusion of the national proceedings.


