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1. Summary of petition

The petitioner laments an alleged unlawful implementation in Ireland of Directive 2004/38/EC 
on the right of citizens of the Union and their family members to move and reside freely within 
the territory of the Member States. The petitioner, a British citizen living with his Vietnamese 
wife and dual citizen daughter in Turkey, claims that the Irish authorities have refused a visa to 
his wife due to a suspect of circumventing national immigration laws. In the petitioner’s view, 
such a refusal is in breach of his freedom of movement and right to family life.

2. Admissibility

Declared admissible on 7 October 2019. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 20 January 2020

The Commission received a complaint on the same matter from the petitioner in May 2019 and 
provided him with a reply, analysing his complaint in light of applicable EU rules. The 
complaint specified that the applicant’s wife was subject to a travel ban to the United Kingdom 
due to an overstay in that Member State in 2010. Based on the information transmitted to the 
Commission, it seemed that the visa was not refused exclusively on those grounds. The 
Commission is currently in dialogue with the Irish authorities with regard to the general issue 
of the transposition of Directive 2004/38/EC1 by the Irish law as well as with regard to 

1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens of 
the Union and their family members to move and reside freely within the territory of the Member States amending 
Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 
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implementation of the Directive as regards the handling of applications for entry visas lodged 
by the non-EU family members under Directive 2004/38/EC.

The Commission’s observations 

As regards Ireland’s refusal to issue a visa based on the existence of an entry ban imposed by 
another Member State because of a previous overstay in breach of the latter’s immigration rules, 
the Commission has the following observations.

Article 21(1) of the Treaty on the Functioning of the European Union stipulates that every 
citizen of the Union shall have the right to move and reside freely within the territory of the 
Member States, subject to the limitations and conditions laid down in the Treaties and by the 
measures adopted to give them effect. The respective limitations and conditions are to be found 
in Directive 2004/38/EC on the right of citizens of the Union and their family members to move 
and reside freely within the territory of the Member States. 

In accordance with Article 5(2) of the Directive, Member States may, where the EU citizen 
exercises the right to move and reside freely in its territory, require the family member who is 
a non-EU national to have an entry visa. As confirmed by the Court of Justice of the European 
Union2, such family members have not only the right to enter the territory of the Member State 
but also the right to obtain an entry visa for that purpose. Member States must grant such 
persons every facility to obtain the necessary visas which must be issued free of charge as soon 
as possible and on the basis of an accelerated procedure. 

EU rules on free movement of EU citizens authorise Member States to refuse entry visas on 
grounds of public policy or public security, provided the material and procedural safeguards of 
Chapter VI of the Directive have been duly complied with. Article 27(2) of the Directive 
stipulates that measures taken on grounds of public policy or public security shall comply with 
the principle of proportionality and shall be based exclusively on the personal conduct of the 
individual concerned. The Directive specifies that the personal conduct of the individual 
concerned must represent a genuine, present and sufficiently serious threat affecting one of the 
fundamental interests of society. Any such measure shall be subject to the procedural safeguards 
provided for in Articles 30 and 31 of the Directive. This means that any restrictive decision 
must be notified in writing, inform the persons concerned, precisely and in full, of the grounds 
on which the decision taken in their case was based and specify the court with which the person 
concerned may lodge an appeal and the time limit for the appeal.

The Court of Justice of the European Union has clarified that the disturbance of the social order 
which derives from any breach of law is not sufficient to constitute a genuine, present and 
sufficiently serious threat affecting one of the fundamental interests of society. It has further 
clarified that failure to comply with the legal formalities concerning the entry, movement and 
residence of aliens cannot in itself constitute a threat to public policy and public security within 
the meaning of the Treaty, nor can it give rise to the application of measures taken on grounds 
of public policy3.

75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC (Text with EEA relevance), OJ L 158, 
30.4.2004, p. 77–123.
2 Judgment of the Court of 31 January 2006 in case C-503/03 Commission v Spain (Rec. 2006, p. I-1097).
3 Judgment Royer, case 48/75, ECLI:EU:C:1976:57, para. 47; judgment MRAX, case C-459/99, 
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As regards the issuing of a visa, the Court of Justice of the European Union found4 that it would 
be contrary to Directive 2004/38/EC for a Member State to refuse to issue a visa to a spouse of 
an EU national on the sole ground that the applicant is a person for whom alerts were entered 
in the Schengen Information System (SIS) on refusing entry or stay by one or more Member 
States. This judgement entails that, for the purpose of refusing the issuance of a visa, national 
authorities must verify whether the presence of those persons constitutes a genuine, present and 
sufficiently serious threat affecting one of the fundamental interests of society. In addition, the 
Court of Justice of the European Union has held5 that non-EU family members of mobile 
citizens can move and reside with an EU citizen in the Union without having previously been 
lawfully resident in a Member State.

Taking into account this case law, the question can be raised on whether a visa refusal based 
exclusively on the existence of an entry ban imposed by another Member State as a result of an 
overstay under the latter’s immigration rules which occurred 8 or 9 years ago (as it appears 
from the complaint received by the Commission) would comply with the above-cited case law.

Pursuant to Article 2 of Protocol 20 to the Treaty on the Functioning of the European Union, 
the United Kingdom and Ireland may continue to make arrangements between themselves 
relating to the movement of persons between their territories (‘the Common Travel Area’), 
provided that they respect the right to enter of EU citizens and their family members as 
recognised by EU law. Lastly, a Member State may investigate an individual case where there 
is a well-founded suspicion of abuse. However, a finding of abuse requires, firstly, that it be 
apparent from a combination of objective circumstances that, despite formal observance of the 
conditions laid down by EU rules, the purpose of those rules has not been achieved. Secondly, 
it must be apparent that there is an intention to obtain an improper advantage from EU rules by 
artificially creating the conditions laid down for obtaining it6.

Based on the information transmitted by the petitioner to the Parliament, the Commission is not 
in a position to doubt that the difficulties the spouse of the petitioner is facing are the result of 
an incorrect transposition in the Irish legal order of Union rules on free movement, in particular 
on restrictions on grounds of public policy or abuse. The case of the petitioner could therefore 
constitute a case of misapplication, which infringes Union law as regards the right of entry. 

However, the Commission has not received any other similar complaint on this particular issue 
(i.e. a refusal by the Irish authorities to issue a visa based on the existence of an entry ban 
imposed as a result of an initial overstay in another Member State). It needs to be recalled that 
in case of an administrative practice that infringes Union law, the jurisprudence of the Court of 
Justice of the European Union requires the Commission to provide sufficiently documented and 
detailed proof of the existence of an offending administrative practice that must be, to some 
degree, of a consistent and general nature. An offending administrative practice of a consistent 
and general nature in violation of Directive 2004/38/EC cannot be established on the basis of 
the information transmitted by the petitioner.

ECLI:EU:C:2002:461, para. 79.
4 Judgment Commission vs Spain, case C-503/03, ECLI:EU:C:2006:74.
5 Judgment Metock and Others, case C-127/08, EU:C:2008:449.
6 Judgment Torresi and Other, joined cases C-58/13 and C-59/13, ECLI:EU:C:2014:2088, paras. 44-46.



PE646.861v02-00 4/4 CM\1198752EN.docx

EN

Conclusion

In case of misapplication of Irish law, the spouse of the petitioner may seek judicial redress 
available to her under Irish law.

In parallel, the Commission is in dialogue with the Irish authorities with regard to the general 
issue of the transposition of Directive 2004/38/EC by Irish law as well as with regard to 
implementation of the Directive as regards the handling of applications for entry visas lodged 
by the non-EU family members under Directive 2004/38/EC.


