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A public hearing on the European Union's progress towards a Freedom of Information 
regime was organised by the LIBE Committee of the European Parliament on 
Monday 2 June 2008. The Hearing was chaired by Mr. Gerard Deprez, President of 
the LIBE Committee, who opened the proceedings with a short introduction on the 
need for a revised regulation on access to EU documents and the role of the European 
Parliament in ensuring a satisfactory result in this Revision, keeping in mind the 
objective of accountability as a fundamental principle of democracy. He reiterated the 
obligation of the three European institutions to submit yearly reports as stated under 
the current Article 17 of Regulation 1049/2001, using it as an example to show the 
improvement in the transparency situation of the EU, but warned that judging by the 
number of cases brought before the European Court of Justice and the European 
Ombudsman pertaining to non-disclosure, far more needed to be done. He pointed out 
that the European Parliament had a big role to play in this further action, as the Draft 
Proposal for the amendment of Regulation 1049/2001 will be analysed jointly by the 
Council and the European Parliament under the codecision procedure, and that this 
hearing was an important forum for the European Parliament to gather information so 
as to discharge its role as co-legislator in an informed and responsible fashion. 
 
The co-Chair, Mr. Marco Cappato, the current Rapporteur on the Annual Report on 
Access to Documents in the EU, took over from here, reminding the participants and 
audience that all reforms must be based on the actual system and efforts must be made 
to bring together treaty and practice, the written standard with actual access to 
information. This is the best way to bring the institutions closer to the citizens, and to 
assess the democratic deficit in the light of its legitimacy. It is a priceless indicator of 
democratic freedom, not only now but dating back to the era of the Greek 
democracies and of the Agora, and of aid to the EU in explaining its programmes and 
policies to the international community as well; public discussion helps to overcome 
the disadvantages that an unequal and often overlapping distribution of power may 
bring. New technology, such as live telecast of meetings on Web TV, is useful for 
this.  
 
Mr. Cappato also stated a recurring sentiment of the Meeting that the main question 
was that of the Council, which often assumes that it is legitimate to preserve the 
secrecy of its documents but ought to organise public meetings and make available all 
its Working Group documents as well as the opinions of the various Legal Services.  
 
Mr. Cappato concluded by calling to everybody's attention the virtues of the internet 
as a possible means of publicity that enables citizens to watch proceedings live rather 
than on a question and answer basis, and before the conclusion of the decision-making 
process. The idea, he stressed, was to make information available to every ordinary 
citizens, and not to restrict it to lobbyists, lawyers or others who knew where to look 
for it; a single portal containing the documents of all institutions and bodies would go 
a long way in ensuring this. 



The next Speaker, Ms. Margot Wallström, Vice-President of the European 
Commission, in agreement with the speakers preceding her, stated that in a democracy 
the right to know was on par with the right to vote, and quoted the Declaration on the 
Right of Access to Information, that "transparency of the decision- making process 
strengthens the democratic nature of the institutions and the public's confidence in the 
administration", which was the founding principle for Regulation 1049/2001. She 
pointed out that the EU had come a long way since this first declaration of its 
commitment to ensuring the publicity of its actions; the preceding years have 
witnessed a growth in the number of requests for access, and there have been greater 
degrees of dissemination of information by the institutions so that they are now more 
open. However, seeing as the European Commission, law firms, lobbyists and other 
professionals are the primary users of the regulation, access for ordinary citizens 
needs to be improved; there is thus a need to build on existing achievements to ensure 
this through the active dissemination of information and the establishment of a single 
legal framework. 
 
The proposed amendments aim to correct these lacunae. Amongst the more important 
are those to Articles 2, 3 and 4, that contain definitions and exceptions; here, the 
amendments aim to clarify (rather than modify) as to what constitutes a document, 
what documents are not on principle susceptible to disclosure, and list exceptions to 
the general principle; however, no new restrictions are added, the aim being simply to 
provide legal clarity and predictability. The other change is the proactive stance on 
personal data, which compels the disclosure of names, designations and functions of 
all office-holder unless this would adversely affect the person concerned. As for 
Member States' documents, the Proposal demands that refusal to provide access to 
these be a reasoned one.  
 
Ms. Wallström concluded that although amending the existing Regulation was 
important to improve access, it was not the only way; it had to be complemented by 
other steps, such as quicker publication of documents, improvement in the scope of 
and accessibility to registers, etc. the obvious objective of the European Commission 
in introducing the Proposal is to ensure that the institutions can improve their level of 
communication with the citizens. 
 
The final representative of the Institutions, from the presidency of the Council, 
stressed the need for the EU to adopt a clear stance on access to documents. It is 
important to ensure that access is unconditional and general, and that the obligation of 
the institutions to examine each request for access is set out in the amended 
Regulation. Regulation 1049/2001 marks a major political achievement, but its 
updating has become imperative. He expressed the dissatisfaction of the Council with 
the Regulation, and that it was important to learn form the experience of the European 
Commission in the implementation of Regulation 1049/2001, which had pointed out 
in 2004 that the relationship between the right of access to documents and the 
protection to personal data must be clarified. 
 
He went on to point out some of the weak points of the Regulation, and made a 
reference to Regulation 1367/2006, which provides access to environmental 
documents, as an important source of experience that demonstrates the need to adapt 
Regulation 1049/2001. This adaptation must be made keeping in mind three things: 
conformity with the jurisprudence of the European Court of Justice, existing powers 



of the European Commission, and the need to facilitate access. He also spoke on the 
procedural front of the need for close cooperation between the Council and the 
European Parliament so as to ensure that the Regulation was amended before the 
elections of 2009. 
 
He concluded by noting the contribution of the European Ombudsman in assuring 
access to documents. 
 

PANEL I 
 

Access to Documents in the EU, in the Member States and in Third Countries: 
What to learn from experiences in view of the Revision of the Regulation and of the 

Lisbon Treaty 
 

The first round of discussions was opened by Mr. Michael Cashman, the Rapporteur 
for the Proposal to amend Regulation 1049/2001. He spoke of the efforts to bring 
about more openness as an effort at bringing about a cultural change, and recalled that 
the first of these instances, namely the introduction of Regulation 1049/2001, had 
been achieved amidst widespread fears of paralyzing the decision-making process. He 
expressed his satisfaction that far from paralyzing the process, the Regulation has 
encouraged the sharing of ideas, brainstorming and greater availability of documents 
on the public register, and in the light of this, although some of its contents, such as 
the exception of whole categories of documents from access are unacceptable, the 
Proposal is a step forward as it points to the willingness of the institutions to bring 
Europe closer to its citizens, in keeping with the guiding principle of the Treaty of 
Amsterdam. He also pointed out that given the present sentiment of post-enlargement 
skepticism and Europhobia, the institutions must make clear what it is that they do 
and how they do it in the name of their citizens, by moving towards absolute 
accountability and wider accessibility for sound administration. This Revision 
provides an opportunity to achieve this wider transparency, especially in Council. The 
democratic deficit has already seen a decrease, thanks to, amongst other things, a 
directly-elected European Parliament and codecision. It continues however to plague 
the Council of Ministers; to debate, deliberate and vote in private is no longer 
acceptable, and action must be taken here. 
 
Mr. Christopher Napoli from the CEPS spoke about aspects concerning e-
transparency in the Member States and in the EU institutions. He concluded that 
amongst the institutions, the European Parliament has a higher rate of granting 
requests for access than the other two, and that there is a wide variance in reasons 
given by the institutions for refusal to disclose. His presentation also analyzed the 
impact of the internet in promoting access, stating that the EU institutions on the 
whole do better than the Member States, of who only three offer comparable data 
access, namely, Sweden, Finland and Ireland. Also, while the interoperability between 
the institutions while dealing with documents available online is fairly high, the same 
cannot be said of that between the institutions and the Member States; here, he cited 
as an example that the website of the European Medicines Agency is well-integrated 
with that of corresponding Member State organizations, providing links to their 
websites; but not vice-versa. Another example he gave was that of Eurostat, which is 
poorly connected with the websites of the Member States, detracting from its 
credibility as the primary source of all EU-related data. He thus highlighted the 



diversity in the number of documents disclosed, reasons for refusal and complaints to 
the Ombudsman. 
 
The following presentation, by Mr. David Banisar, gave an overview of Member 
States legislation in transparency matters. He noted that about 80 countries worldwide 
had FoI laws; nearly half the EU Member States had incorporated it in their 
Constitutions; and most others had some sort of a national law, however, there was 
great variance in the level of openness and of experience with the idea among the 
Member States. He stated that FoI is not a static concept, and is subject to constant 
evolution resulting from frequent exchanges and lessons from jurisprudence, with the 
global trend at present being in favour of increased openness. Changes are being 
driven by new innovations, particularly by those in information technology, which 
have widened the concept of documents and magnifies the opportunity for and means 
of access, so that the idea of a document as a single tangible piece of paper is now 
obsolete. The concept of exceptions, too, has expanded; where earlier they signified 
an absolute exemption, they are now subject to a harm test as well as, increasingly, a 
public interest test that applies to more than just confidential commercial information. 
Many counties, moreover, have strong oversight bodies that facilitate access for the 
requester and therefore point towards a willingness for greater openness. The EU 
must therefore take the best examples from Member States and look ahead; this 
Proposal is an opportunity to update a Regulation that has been bypassed by 
developments in Member States and innovations in technology. 
 
A Member States perspective was provided by Ms. Natasha Pirc, the Slovenian 
Information Commissioner, which country, she stated, had one of the most 
comprehensive and evolved FoI regimes. Generally, appeals against refusal to access 
can be sent to one of three forums: 
 
1. Courts (following higher agencies - i.e. internal administrative appeal - Croatia, 
Slovakia, Israel, Lithuania, EU) 
2. Commissioners or Commission's Data Protection Authorities (Estonia, Latvia) 
3. Ombudsman (or courts), though this is only possible where FOI is a constitutional 
right; 
 
This is followed by a Court appeal afterwards (administrative dispute) in all systems. 
In Slovenia specifically, there are three basic principles on which FoI is based: 
information “produced” by public institutions in the course of their work are property 
of citizens, though there may be exceptions; public expenditure is without exception 
subject to transparency; and lack of response is unacceptable. There is a public 
interest test, especially if public resources are being abused by government officials or 
their associates; however, personal data is protected, and disclosure is possible only 
on legal grounds or with the consent of the person in question.  
 
She stressed the need to set a timeframe for disclosure, and pointed to the fact that 
discussions in the Council often revealed the selfish interests of Member States, 
which slowed down the process of harmonising transparency regulations in the EU. 
She pointed out the need for an independent body that could monitor the activities of 
administrations, citing the example of the Information Commissioner in Slovenia who 
has considerable powers to view secret documents, even to withdraw the classification 
as "secret" and to carry out in camera inspections of documents as to accord them 



protection as well as to order the removal of confidential information from a 
document before making it public. She concluded by reiterating the need for a Public 
Interest test, and stated that exceptions must not be absolute. 
The following speaker, Mr. Kevin Dunion, provided a Scottish perspective on the 
implementation of FoI legislation. The Scottish FoI Act, which was enacted only three 
years ago, was initially perceived as a challenge to the culture of public authorities in 
that country, most of whom had no prior experience or tradition of sharing 
information with the public; a case in point is the Police. Furthermore, the difficulty 
was compounded by the fact that the Act applies not just to paper or electronic 
documents, but also data from CCTVs and even e-mails between personnel, that is, all 
recorded information. It applies to over 10,000 public authorities. The enforcement of 
the Scottish Act was preceded for five years by the effectuation of a voluntary code of 
conduct, but this last had a very poor implementation record. Fortunately, the FoI Act 
has so far been used well, which can be attributed to the fact that there are time limits 
for disclosure (20 days), failing which appeals may be made to the Information 
Commissioner. He, in turn, has the authority to issue orders for disclosure; among the 
disclosures he has ordered are those pertaining to the patient mortality rate for each 
surgeon in the country, the expenses of each Member of the Scottish Parliament 
(which has since led to a reduction of 30 percent in these expenses!), as well as a £1.2 
billion contract for the new Edinburgh Hospital. Mr.Dunion attributed the success of 
this Act to the existence of an independent Information Commissioner and to the high 
level of public awareness of the Act. Moreover, the authorities have demonstrated a 
willingness to comply, having invested in staff training, records management and 
proactive publication of information, which is nearly always provided for free. He 
concluded by expressing satisfaction with the functioning of the system, noting that 
the obligation to provide information had not affected the quality of the services, and 
that the Courts were supportive of the decisions of the Commissioner. Also, business 
between the private and public sectors continues to flourish. 
 
A transatlantic perspective was provided by Mr. Harold Relyea of the U.S. 
Congressional Research Service. The American Act dates back to 1966, and provides 
any person the right to request records of unpublished records of government 
agencies; this request does not have to be a reasoned one. 9 categories of documents 
are exempted, but the burden of proof for withholding records sought by the public is 
placed upon the government. Denials of requests may be appealed to the head of the 
agency holding the sought records, and ultimately pursued in the federal courts. By 
virtue of the fact that the Act was brought into effect in an environment hostile to its 
reception, large tracts of it are frequently required to be interpreted or clarified; as a 
result of this, the Act has undergone nine amendments since its enactment. It has also 
undergone legislative development through amendments to two records management 
laws — the Federal Records Act and the Presidential Records Act, as well as to the 
Federal Advisory Committee Act, which establishes the norm of open meetings of all 
executive advisory committees in which private citizens having expertise regarding 
the subject matter of a panel participate; exemption to the rule of open meetings are 
prescribed in the law and parallel the exemptions of the FOIA. Further, a proposed 
Electronic Communications Preservation Act seeks to remedy the situation by 
strengthening the Presidential Records Act and to modernize federal recordkeeping by 
requiring agencies to begin preserving electronic records in electronic form or 
formats.  
 



The final presentation in this section was made by Ms. Juliet Lodge, who spoke 
about transparency and accountability in the context of the digital age. She noted the 
urgent need to review the FoI Regulation in the context of emergent technological 
advances, stating that such an Act should include access to the information produced 
by any organisation working for public policy purposes in public-private partnerships, 
And not restricted merely to public or national authorities. She noted the wide 
divergence over the extent and scope of access to documents in the Member States, 
and this is why a common framework would minimise disparities of access and hence 
inequality of EU citizens. EU level action is necessary in view of the Lisbon Treaty 
and enhanced role for national parliaments vis-à-vis EU decision-making and 
legislation. The technological means by which information may be accessed need to 
be taken into account; should ‘information’ be put immediately into forms that allow 
such access? The financial implications and the implications for social inclusion, as 
well as the implications for citizens seeking access to ‘information’ over the content 
of and progress of a piece of EU legislation, whether at EU level or at local level 
closest to the citizen, must be kept in mind. 
 
She further stressed the need to clarify definition of ‘information’, which might be 
defined as something available in a ‘document’. However, the way in which 
information is managed and eventually included in a document has implications for its 
classification and accessibility. The regulatory framework is seen as an institutional 
application within a defined territory. While this implies that breaches of the 
framework may be subject to legal action and enforcement via the courts, it also 
means that parts of the information ‘accessed’ in or contained in documents may fall 
outside the scope of territorial institutional scrutiny and control when exchanged with 
other organisations according to agreed criteria (e.g. PNR). The consequence may be 
to undermine citizens’ rights both in their home states and when abroad. 
 
Besides, the blurring of administrative boundaries between politicians and bureaucrats 
affects transparency, accessibility and accountability at all levels. Administrative 
cooperation is similarly open to ambiguous and divergent interpretation by the various 
member states with the member governments either retaining competence and 
responsibilities for maintaining law and order or having an explicit right to organise 
cooperation and coordination among themselves; in either case, ‘access to documents’ 
becomes problematic and the supervision of the European Parliament and national 
parliaments are limited to the opportunity to receive draft documents, or be ‘notified’  
of enhanced cooperation agreements among a specific number of states which may 
not necessarily be pro-integrationist. In conclusion, she warned that the information 
age, however, permits e-documents and information to be accessed legitimately or 
illegitimately, which audit and tracking trails may be unable to retrieve. Protection 
must be designed against this. Besides, access in itself is not sufficient to ensure 
accountability and transparency. A regulatory framework that fails to take into 
account the digitisation of paper documents and the implications of computer based 
data storage and access is seriously flawed, and more so when information is 
transmitted, exchanged and accessed via electronic means. The Revisions to the 
Regulation must reflect this.  
 
The presentations were followed by a Question-and-Answer session, where in 
response to Mr. Cappato's question on the penalties for not respecting the 20-day time 
limit, the Council recalled the possibility of reprimanding the negligent officer and 



ordering disclosure; and Mr. Cashman reiterated the importance of the Revision as an 
opportunity for the institutions to deal with the oversight issue on the basis that all 
documents are on principle accessible, and any denial of access must be supported by 
a good reason. The need to have a wider definition of documents, and to incorporate 
the harm test in the Regulation, was also asserted. In reply to a question on the 
development of a FoI regime wider than a mere access to documents regime, Ms. 
Wallström reasserted the obligation of proactive dissemination of information and to 
reduce the discretionary element in exemptions, and to provide legal clarity so as to 
enable it to benefit more citizens. There is also a need to align all related conventions. 
In response to further questions on the definition of the term "document", and to allay 
fears that it might become a political definition or an illusory one, the Vice-President 
assured those present that the wide definition of "document" would be preserved in 
the amended Regulation, but clarified. It will be closer to the Dutch and UK 
definitions. 
 

PANEL II 
 

The European Commission Proposal on the Revision of Regulation 1049/2001 
 

This section was composed of interventions by various experts who gave first-hand 
accounts on their encounter with the Regulation, and spoke of their expectations from 
the Revision. The session was opened by Mr. Jens Nymand-Christensen from the 
European Commission, who revealed the salient points of the Proposal for Revision. 
He repeatedly stressed the need to examine the practical aspect of the Proposal, 
stating that ultimately, the Regulation was an instrument to accord to citizens, the 
right of access, and that the Proposal for its revision was based on 6 years of 
implementing the Regulation and on the willingness of the European Commission to 
reflect the accompanying case-laws that had generated much clarity in this period, so 
that more and more requests are now granted rather than refused. He reiterated the 
need for inter-institutional discussion, saying that while remarks from citizens 
watchdog organisations and the media as well as other pro-disclosure entities were 
welcome, their objectives and those of the European Commission were much the 
same, i.e., to maximise access and publicise as much information as possible. He 
however cautioned the gathering on the need to clarify between public access to 
documents and protection of personal data, which is not a simple distinction to 
maintain. The Proposal could clarify up to 95% of data protection issues, and thus put 
an end to the ongoing discussion. As for access to data of Member States, they have a 
special and specific role vis-à-vis the institutions, and the European Commission has 
tried to incorporate their best practices and case law in the Proposal. As for 
definitions, clarity on this issue would definitely set off the implementation of the 
revised Regulation to a good start.  
 
The representative from the Council of Europe, Mr. Alfonso de Salas, informed the 
European Parliament that the adoption of Council of Europe Draft Convention on 
Access to Official Documents is foreseen for the autumn and spoke of its link with the 
regulation 1049/2001. The Draft Convention on Access to Official Documents of the 
Council of Europe would be the first international instrument that accorded a 
justiciable right to information. He also focused on the relation between the 
Regulation 1049/2001 and the corresponding legislation in Member States, remarking 
that while the general tendency among Member States was to recognise a degree of 



freedom of information and right to access documents, there was wide divergence 
amongst their practices, not only in their laws but also in their execution. The 
amended Regulation must take account of these divergences and reflect the best 
practices as well as common elements of Member States' laws so that these Member 
States would be more amenable to adhering to it and implementing it on the national 
level. As to the link between the Regulation and the Convention, there is no direct 
overlapping of competencies; they have parallel application, in that while the latter 
governs the access of individuals to documents of national administration, the former 
focuses on public access to documents of the Union. However, the Regulation has 
served as a point of reference for the Convention, and the amending provisions must 
therefore endeavour to bring the Regulation in line with the Convention. 
 
The position of the European Ombudsman, who is responsible for ensuring the 
implementation of this document, was then put forward by Mr. Ian Harden, 
Secretary General European Ombudsman. He commenced on an appreciative note, 
labelling the Regulation 1049/2001 a great achievement against the backdrop of the 
Right to Information being a fundamental right, and that therefore the Proposal for 
revision was welcomed by the Ombudsman. He noted the positive aspects of the 
Proposal, notably, that it accords a right of access to all natural and legal persons; the 
inclusion of a new exception for the protection of the environment; and a new 
obligation on the Institutions to define in their rules of procedure which categories of 
documents are directly accessible to the public, which speeds up the process of 
gaining access. However, he pointed out that the Proposal did not necessarily make 
more documents available; on the contrary, it might actually reduce this number. He 
stated that the Proposal increased the discretionary power of the Commission to grant 
access by narrowing down the definition of the term "document", and insisting that to 
be considered a document, the item must be registered. Further, it seeks to prevent 
any possibility of public access to documents that form part of the administrative file 
of an investigation, or of proceedings concerning an act of individual scope, until the 
investigation has been closed or the act has become definitive. It also broadens the 
exception for protection of the decision-making process in the period before a 
decision is made to all documents, where previously it applied only to documents 
drawn up for internal use or received by an institution. Finally, he stressed on the need 
to specify clearly the categories of documents that were exempted from the 
Regulation. He also pointed out that the Proposal makes two recommendations that 
are contestable in the light of case-law, based on which a Member State may rely on 
its own legislation instead of the exceptions laid down in Article 4 of the Regulation 
and that personal data shall be disclosed in accordance with the conditions regarding 
lawful processing of such data laid down in EC legislation on the protection of 
individuals with regard to the processing of personal data. He reminded the European 
Parliament that these provisions pose fundamental questions as to the commitment of 
the institutions to increase the degree of transparency, and the European Parliament, 
as the only Institution of the Union to enjoy direct democratic legitimacy, has a 
pivotal role in preserving the trust that the citizens of Europe place in its institutions, 
and assured the European Parliament of the support of the Ombudsman in ensuring 
that this objective was fulfilled. 
 
The following presentation was made by the European data Protection Supervisor 
(EDPS), Mr. Peter Hustinx, who informed those present that the EDPS was still 
examining the Proposal, and that its full opinion would be available by the end of 



June. Its focus will be primarily on the relationship between personal data protection 
and access to documents under Articles 4 and 5, but also on the definition of 
"document".  With respect to the first, which are both fundamental rights and 
representative of good governance, he informed the Committee of the fact that the 
EDPS and the Court had reached the same conclusion in the Bavarian Lager case, and 
that this balance must be preserved by the Regulation in its amended version. Article 
4 provides a specific rule for certain types of innocent data such as in the Lager case, 
and states that data is to be disclosed except where such disclosure would adversely 
affect the subject, but it doesn't examine a situation where both names and personal 
information are covered. Moreover, it states merely a general rather than specific rule, 
and reveals a tendency for circular reasoning in that refers to the Data Protection 
Regulation, which in turn is contrary to the objective of Regulation 1049/2001 in 
stating that the applicant must demonstrate the necessity of disclosure (Article 8). 
Thus, he concluded that any amendment to the Regulation must provide for a balance 
between the two fundamental rights, and accord a certain degree of legal certainty 
rather than leave the issue to differential interpretation by the Courts. 
 
The next three speakers, all members of the legal fraternity, presented their first-hand 
experiences in dealing with prominent FoI cases. The first, Mr. James Webber, 
spoke of the Bavarian Lager Case, which is one of the landmark pieces of 
jurisprudence in this field. He explained the interaction between the public access and 
data protection rules in the light of that judgment, and of the effect of the 
Commission’s proposal to abolish the privacy exception to disclosure of personal 
data. He stated that the Court of First Instance had established in the above-mentioned 
case that the provision for data protection was strictly an interpretation to the general 
rule of access to documents. Moreover, not all personal data affects privacy, and thus, 
the two must not be confused, and it is for the institution to assess whether disclosure 
of a document would actually undermine the protection of privacy; where the answer 
to this is negative, the exception does not apply and the document must be disclosed. 
The amendment to article 4(1)(b) in the Proposal incorporates the data protection 
Regulation 45/2001, and states that the disclosure must not undermine that 
Regulation; this may be relevant, for example, where disclosure is necessary for 
performance of a task in the public interest. He thus gave a comparative analysis of 
the two Regulations in the context of protection of privacy. According to him, the 
Commission's proposed abolition of the current exception at Article 4(1)(b), which is 
based on privacy, and its replacement with a much wider exception based entirely on 
the data protection legislation, would practically remove the right of access from any 
document that contained an individual’s name by asking that the applicant must  
demonstrate to the Commission’s satisfaction that it is “necessary” for the public 
access applicant to receive the information; this would be a misinterpretation of the 
Lager case. 
 
The second legal point of view was that of Mr. Onno Brouwer, who spoke on the 
accessibility of the opinions of legal services based on his experience on the Turco 
case. Here, there had been a request for a document appearing on the agenda for a 
Justice and Home Affairs meeting of the Council, to which the latter denied access in 
spite of the requester's claim of overriding public interest. As for access to documents 
containing opinions of legal services provided to the institutions, which are not 
disclosed on the grounds of client confidentiality, the Ombudsman has expressed the 
view that they might be allowed to be accessed, as concluded also in the Turco case. 



Mr. Brouwer noted that the choice to provide access is a political one, to be made by 
legislators rather than judges. The EU needs more transparency even than the Member 
States so as to pre-empt political debate. 
 
The last legal opinion was that of Ms. Bolette Weis Fogh, a lawyer in the Danish 
Ministry of Foreign Affairs responsible for questions relating to access to documents 
in general, including the revision of Regulation 1049/2001, and the representative of 
her government in the IFAW case that dealt with the right to access to documents 
originating from third parties and Member States. She noted the crucial achievements 
of Regulation 1049/2001 in that it abolished the authorship rule and substantially 
broadened the scope of application of the Regulation compared to the previous rules 
and case-law. According to her Article 4 (5) is too ambiguous and will lead to 
litigation as the EU-institutions will have to apply and thus interpret the Regulation as 
happened with IFAW, which was refused access to documents held by the 
Commission originating from a Member State on the grounds that the concerned 
Member State did not want access. In support of IFAW Sweden, Netherlands, Finland 
and Denmark appeared, however, the European Parliament did not participate. The 
court ruled in favour of access, agreeing with the general principles of EU-law, in 
particular the principle of proportionality, the duty to state reasons, and the right to an 
effective remedy, and ruled against an unconditional right of veto for the Member 
States. Though the Proposal takes this jurisprudence into account, it still allows 
Member States to deny access on the basis of exceptions in national law; this, 
according to Ms. Fogh, is undesirable, and must be reconsidered to guarantee access 
to documents originating in Member States. 
 
The media's point of view was provided by Ms. Brigitte Alfter, a correspondent for a 
Danish publication, who spoke of the usefulness of the amended Regulation for 
journalists. She praised the Proposal for its effort to align the Regulation with the 
Aarhus Convention and to change the member states' powers of veto as per the IFAW 
case, as well as to partially modify privacy rules as per the Bavarian Lager case. 
However, she warned against certain provisions, notably, the exemption of all court 
submissions on behalf of non-institutional parties, as well as of administrative files 
involving individuals. This, in fact, actually diminishes a right already available under 
the present Regulation, that of examining a file after the conclusion of a court case. 
The new definition of documents is also cause for concern, as it relieves the 
institutions of their obligation to maintain a filing system that enables requests to trace 
and obtain documents. Ms. Alfter suggested that a transition period of five years be 
granted to allow the institutions to put in place an appropriate filing system. She also 
pointed out the need for clarification on the question of information held in databases 
in electronic format, which are included in the present Regulation but explicitly 
excluded by the Proposal. She illustrated the importance of access for journalists with 
a variety of examples, among them, the disclosure of the use of public funds in the 
EU's agricultural policy, whether it was used to grant subsidies or agricultural aid. She 
also stated that information was less likely to be made to sound anti-government by 
the media if they were allowed access to it freely rather than having to fight for it. She 
stressed on the need for information to be provided at the European rather than 
national level, so that data could be released simultaneously throughout the EU.  
 
She also urged that the potential conflict between data protection rules and 
transparency, as pointed out earlier by the EDPS and the Ombudsman, be resolved at 



the earliest. She concluded by saying that as the enforcement of the Lisbon Treaty 
would bestow more powers on the institutions, the media would require greater access 
to information so as to keep the public aware of the manner in which these powers 
were being exercised.  
 
The two concluding presentations were made by citizens' watch organisations, 
Statewatch, Mr. Steve Peers and ECAS, Mr. Tony Venables. The former welcomed 
the appointment of Mr. Cashman as rapporteur for the Proposal for Revision, recalling 
that his 2006 report had been passed unanimously in Parliament and that the 
recommendations contained therein had been incorporated in large measure in the 
present Proposal. He however expressed the view that it might be prudent to wait for 
the Lisbon Treaty to come into force before amending the Regulation, as that event 
would extend the application of the Regulation to all institutions including the 
Council, requiring it to hold public meetings and provide a legal basis for 
transparency of EU administrative law. He stressed the need to correct the 
disconnection of the EU from its citizens, which is reflected in its transparency 
legislation. He also regretted that there was no single provision in the Proposal that 
enhanced openness; on the contrary, there were a number that reduced it. He 
expressed specific concerns as to the definition of documents (which are restrictive of 
the concept and susceptible to public ridicule); the definition of Member States' 
documents which ignored the recommendation in the previous Cashman report; the 
decision-making exception, which is unacceptable and must actually go further to 
include codecision, and impose on the Council to publish accounts of its debates; and 
the provision that a document could not be considered as such unless it had been 
incorporated in the Register of Document. He thus concluded that the Proposal in its 
present form was seriously flawed. 
 
His view was seconded by Mr. Venables, who cautioned that the EP would need to 
examine certain assumptions that the Proposal makes. For example, it assumes that 
there is progress; this is true of provision of information, but not in relation to access 
to documents; in fact, this access has reduced after it was made a right, by almost 20 
percent. Similarly, making legislative Proposals available is easy but not enough; the 
decision-making process, particularly conciliation, remains out of the scope of public 
scrutiny. The EC must also keep in mind its role as guardian of the treaties, especially 
as decision-making takes less visible forms such as with the neighbourhood or 
cohesion policies. Ultimately, requests must be handled properly; here, the 
Ombudsman has a critical role to play, and any move to extend the time limit is 
undesirable.  
 
He concluded that a FoI regime would compel institutions to locate documents and 
convey them to citizens, and thus be useful even for those among the latter who are 
otherwise more indifferent to the existence of such laws. It is necessary to garner 
political support within the institutions so as to be able to do this. Moreover, the EU is 
a role model for countries aspiring to be its members, many of whom still have 
nascent democracies; it should take this role very seriously.  
 
The session concluded with a question and answer session, where in response to the 
submissions of all the speakers, Mr. Christensen agreed to take the criticism point by 
point but reminded everyone that the Proposal had to be looked at in its practical 
application. He spoke of the European Commission's experience in processing 



requests for access, many of which are very broad and involve research into thousands 
of documents before the most appropriate one can be delivered to the requester, and 
then to possibly deal with appeals and to answer the Ombudsman, which leads to the 
generation of yet more documents. He reconfirmed the European Commission's 
commitment to formulating a useful instrument that provided access, and invited 
inter-institutional discussion on the issue. He also identified data protection as the 
main question in the proposal, and stated that although the European Commission 
tries to guarantee maximum access without compromising privacy, it had difficulties 
in certain areas, most notably competition cases, where most requests were for 
(backdoor) access to confidential commercial information of one's competitors and 
thus had to be denied. He also agreed that the Proposal must reflect jurisprudence, and 
called upon Member States to play a proactive role in implementing the law as 
regards documents originating within their respective jurisdictions or satisfactorily 
justify their grounds or refusal to provide access. As for access to court documents, he 
reiterated that this is a specialised institution and that the European Commission was 
willing to have a legal provision granting access to its documents, but could not 
promise the same for submissions made by other parties. He also revealed that in 
practice the European Commission is given partial access to legal opinions of the 
Council's legal service. 
 
In conclusion, Mr. Cashman repeated his belief that it was the Council that had 
reservations about full and complete disclosure of its negotiations and activities, and 
must therefore be persuaded to abide by the common rules applicable to the other 
institutions, stating that the Member States acted behind closed doors and then took 
refuge in the principle of Subsidiarity to avoid revealing their actions. He assured the 
participants of his commitment as rapporteur to ensure that the Proposal in its final 
form would grant more access than before and thus take democracy and citizens' 
participation in the EU forward. 
 
------------------------------------------------------------------------------------------------------- 


