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Session IV
Family Law and the Law of Succession

The Bar Council of England and Wales welcomes the excellent initiative of the 
French Presidency of the Council of the EU and the European Parliament to hold 
this timely, high-level Workshop on Judicial Cooperation in Civil Matters.  We 
are delighted to be given this opportunity to contribute to the debate, and have 
chosen to focus this paper on certain matters arising in Session IV of the agenda, 
namely matrimonial property regimes (Part I of this paper) and succession (Part 
II).  The Bar Council is committed to an active contribution to the full range of 
important topics covered by this ambitious programme.  

Part I MATRIMONIAL PROPERTY REGIMES AND THE USE OF APPLICABLE 
LAW IN FAMILY MATTERS: AN ENGLISH PERSPECTIVE

Introduction
1. In July 2006 the European Commission promulgated two documents:-

a. The Proposal for a Council Regulation amending Regulation (EC) No 
2201/2003 as Regards Jurisdiction and Introducing Rules Concerning 
Applicable Law in Matrimonial Matters (“the Rome III proposal”); 
and

b. A Green Paper on Conflict of Laws in Matters Concerning 
Matrimonial Property Regimes Including the Question of Jurisdiction 
and Mutual Recognition (“the Green Paper”).

2. The Bar Council of England and Wales responded negatively to both. We 
understand that this negative approach caused some surprise among our 
European colleagues, and we would like to take this opportunity to try to 
explain why we believe that any proposal which is intended either to 
harmonise the approach of Member States to matrimonial property regimes 
or to introduce the concept of applicable law into matrimonial matters is 
going to cause confusion and uncertainty in the context of the law of England 
and Wales (“English law”).  In so doing, we are not favouring any particular 
system over another.  Rather, we seek to underline the success of the very 
different approaches taken in the different Member States, and the difficulties 
that would arise in the wake of any harmonisation of the sort envisaged.  



Accordingly, for the purposes of facilitating EU divorces with a cross-border 
element, a wholly desirable EU aim, we would rather focus on the rules on 
recognition and enforcement. 

3. We understand that many of the same considerations apply to the law of 
Ireland as to English law. We are not competent to speak about Irish law, but 
for the avoidance of doubt when we refer to the laws of other Member States, 
we are not including the law of Ireland.

Matrimonial property regimes

4. The underlying and fundamental problem is that (so far as we are aware) the 
laws of all other Member States except for Ireland include the concept of 
matrimonial property regimes. These were defined in the Green Paper (p.2 
paragraph 1)  as:-

i. “the sets of legal rules relating to the spouses’ financial relationships 
resulting from their marriage, both with each other and with third 
parties, in particular their creditors.”

5. Although there are significant differences in the laws relating to matrimonial 
property regimes in different Member States, there is a common core based 
on the concept that at the time of their marriage spouses can either elect for 
separation of goods or community of goods. If the spouses do not make an 
express election, there is in each country a default regime which they will be 
deemed to have elected.

6. On a divorce the matrimonial property regime is dissolved. The dissolution 
of the matrimonial property regime requires the court (or the notary or other 
official to whom the task is entrusted) to ascertain what property is owned by 
the spouses and to apply the provisions of the applicable regime so that each 
spouse receives their entitlement. When the property rights of the parties 
have been established in this way, the laws of many Member States enable 
the court to make a discretionary award of maintenance if appropriate.

7. By contrast, the concept of the matrimonial property regime is not known in 
English law. The status of marriage does not of itself in any way alter the 
property rights of the spouses either vis-à-vis each other or vis-à-vis third 
parties such as creditors. This was recognised in the National Report on 
English Law prepared by the Asser – UCL Consortium as part of the 
preparatory work for the Green Paper, where it was said at p.5 paragraph 
1.1.3:-

“Unlike most of continental Europe, there is no primary and secondary 
matrimonial property regime. Indeed there is no “matrimonial property regime” 
as understood in Continental Europe. There are no proprietary consequences 
flowing from the fact of marriage at all.”

8. In an English legal context the same point was made in the judgement of the 
Court of Appeal in Charman v Charman (No 4) [2007] 1 FLR 1246 at Paragraph 
124.



9. In English law, the Court exercises wide distributive powers over all 
matrimonial assets and income in the event of divorce. These powers are 
exercised on a discretionary basis with the goal of producing a fair outcome 
tailored to the facts of each case. The Court has to take into account all the 
circumstances of each case, and within that has to consider a number of 
specific matters including the needs of the parties, the length of the marriage 
and the earning capacity of each spouse. 

10. Some guidance on the proper approach to the exercise of discretion is given 
by the appellate courts, and there are a small number of landmark cases such 
as the decision of the House of Lords in White v White [2001] 1 AC 596. 
However, the breadth of the discretion remains very wide. In cases where 
substantial assets have been built up during the course of the marriage, there 
will usually be an equal division of the assets. However, in most cases the 
assets are limited and a fact-specific solution will be found.

11. There is thus a fundamental conceptual distinction in this field between 
English law and that of other Member States. In other Member States the task 
of the court is to enforce property rights which are defined by the 
matrimonial property regime of the spouses; and then to alleviate any 
hardship arising from the enforcement of those rights by means of a 
maintenance order. In England the Court exercises a wide-ranging discretion 
over all assets; a discretion which is invariably exercised according to English 
law, the lex fori.  

12. The consequences of this distinction can be illustrated by looking at Council 
Regulation (EC) No 2201/2003, generally known as Brussels II Bis or Brussels 
II Revised. Paragraph 8 of the Preamble to the Regulation provides that:-

“As regards judgements on divorce, legal separation or marriage annulment, 
this Regulation should apply only to the dissolution of matrimonial ties and 
should not deal with issues such as the grounds for divorce, property 
consequences of the marriage or any other ancillary measures.”

13. In Member States which operate a system of matrimonial property regimes 
this provision is easy to understand and to give effect to. In English law it has 
no effect. If the English Court exercises jurisdiction over the divorce it will 
invariably also exercise its discretionary powers over all financial issues on 
the basis set out above, regardless of the nationality of the parties or of any 
connection which they may have with another country.

14. In cases where more than Member State could have jurisdiction, this can 
produce a high level of uncertainty. In one recent case the spouses had 
married in France under a regime of separation de biens. Divorce proceedings 
were issued on the same morning by the wife in England and by the husband 
in France. The French court held that the English proceedings were first in 
time. Substantial assets had been built up during the marriage and in due 
course the English court made an award to the wife amounting to millions of 
pounds. If the French proceedings had been first in time the French court 
would have given effect to the matrimonial property regime and the wife 
would only have received a fraction of that amount.



15. The UK Government opted out of the Rome III proposal and as matters 
currently stand, that proposal has not proceeded in any event. We believe 
that in the light of the fundamental distinction which we have sought to 
explain, it would be impossible to produce a harmonisation between legal 
systems which are based on the concept of the matrimonial property regime 
and the English system which has no such concept.

Applicable law

16. English lawyers are familiar with the concept of applying the law of another 
country in a commercial context. If the English Commercial Court is 
considering a contract which is stated to be subject to (say) German law, it 
will apply that law. Unless the identity and effect of the relevant provisions of  
German law are agreed by the parties, English procedural law will require 
German law to be proved by evidence from appropriate experts. 

17. In English family law there is currently only one context in which foreign law 
will be applied. If there is a dispute over the validity of a marriage which has 
taken place outside England, the English Court will determine its validity 
according to the law of the country where it took place: the lex loci 
celebrationis. In all other contexts the English family Courts apply English law, 
the lex fori.

18. The purpose of the Green Paper was to move towards harmonisation of the 
law applicable to matrimonial property regimes. It envisaged that in many 
circumstances the court dissolving a matrimonial property regime would not 
apply its own law but the law of another country with which the spouses had 
a substantial connection. 

19. From an English perspective, the first difficulty with this was that since 
England has no system of matrimonial property regimes, it was impossible to 
see how the Regulation envisaged by the Green Paper would be applied in 
relation to English law.

20. It is easy to understand that if (say) a French couple had been married in 
France and still retained a strong connection with France but were being 
divorced in Germany, the German court could apply French law to the 
dissolution of the French matrimonial property regime. But if the couple were 
English and had been married in England, what would the German court be 
applying English law to?

21. A related problem was that the Green Paper expressly excluded maintenance 
from its ambit because maintenance is within the scope of Regulation (EC) No 
44/2001 (“the Brussels I Regulation”). However, as the European Court of 
Justice explained in Van den Boogard v Laumen (Case C-220/95) a financial 
order made by an English court within divorce proceedings can in some 
circumstances consist in part of maintenance while also relating in part to 
rights of property arising out of a matrimonial relationship – it can have a 
hybrid nature. 



22. The Van den Boogard case concerned enforcement of an order under the 
Brussels Convention, the predecessor to the Brussels I Regulation. The Court 
was therefore only concerned with the position after an order has been made 
in England.

23. However, the Green Paper relates to the situation at the start of proceedings. 
At that stage the applicant may be seeking an order which has the hybrid 
nature referred to, since English law does not draw a juridical distinction 
between maintenance and property rights and it is impossible to disentangle 
them until judgement has been given. 

24. The exclusion of maintenance is therefore another reason why it would be 
impossible to apply the Regulation contemplated in the Green Paper to 
English law. It accentuates the difficulty which would arise in the 
hypothetical case mentioned above of the English couple being divorced in 
Germany. How could the German court apply English law to property rights 
but not to maintenance when English law does not for these purposes 
distinguish between them?

25. Finally there would be practical difficulties which, though probably not 
insuperable, would be very real and would be likely to lead to delay, expense 
and uncertainty. As mentioned above, English procedural law requires 
foreign law (unless it is agreed) to be proved by experts. If an English court 
were faced with an issue over (say) Polish law, it seems unlikely that there are 
many experts on Polish family law in England. This would be an even greater 
problem in relation to the law of smaller Member States.

26. In the converse situation the courts of other Member States would have to 
apply English law which is not only unfamiliar to them, but which works on 
a completely different basis to that with which they are familiar. This 
difference is far greater than the difference between the commercial codes of 
different Member States, and it is not discourteous to suggest that other 
Courts might experience real difficulty in applying English law in this area. 
This would again be conducive to uncertainty.

PART II SUCCESSION – some English concerns

27. The European Commission is expected shortly to adopt a proposal for a 
regulation harmonising choice of law, jurisdiction, recognition and 
enforcement in the field of wills and succession.  The Bar of England and 
Wales is supportive of the Commission’s underlying aim, to benefit EU 
citizens when planning their financial affairs or dealing with the complexities 
of a cross-border estate.  We regret however, that, based on our
understanding of the scope and content of that proposal, it will not properly 
accommodate all the widely differing legal cultures of the Member States
and, in particular, will cause serious difficulties in relation to the law of 
England and Wales (outlined in what follows).  If that is so, it would fail in its 
objective to benefit UK citizens and citizens of other EU Member States 



involved in a cross-border succession involving the UK.  Indeed, we have 
consistently endeavoured to explain the disruption to national legal, taxation 
and administrative systems that a proposal along the lines envisaged in the 
Green Paper would threaten in common law jurisdictions and elsewhere
(notably in our response to the Commission’s Green Paper of March 2005, in
our representations to the European Parliament during the development of 
its own initiative report on the subject and through our active membership of 
the Group of Experts appointed by the Commission to debate the impact of 
the proposals at meetings during 2005 – 6). We have also taken care to set out 
alternative approaches which could bring about the desired benefits to the 
citizen without these risks. We urge that these be given proper consideration.

28. The main difficulty is the scope of the expected proposal. We have suggested 
that the Regulation should leave the existing procedures relating to the 
administration and distribution of the estate to national law. It should 
concentrate on pure succession matters, that is, the applicable law rules 
relating to entitlement, either under a will or equivalent rules of intestacy. 
Ideally, the Regulation should not address either what may have happened 
before the death of the deceased, or how the assets of the deceased at his or 
her death will be transferred. 

29. In defining the applicable law, the expected proposal to adopt a uniform 
connecting factor based on a suitable definition of habitual residence - in 
other words a definition which is not purely mechanical in its operation - is 
acceptable.

30. The Bar remains of the view, however, that clawback would be an 
unwelcome introduction in English law, particularly in a form which is 
unrestricted in terms of scope or does not have a short period of limitation. 
Our law allows freedom of disposition and the introduction of clawback 
would unsettle lifetime gifts. 

31. Certificate of inheritance – Whilst we acknowledge the superficial 
attractiveness of this concept, a certificate that operates as a direct transfer 
of property would not be workable under English law.  We would argue 
that any such certificate should not entitle the interests of the parties stated 
therein to be registered automatically, but rather could be used to provide 
evidence as to the law applicable to the succession, the beneficiaries of the 
estate and the administrator appointed, and their powers. What is not 
acceptable is something which by-passes the common law system of 
administration of deceased persons’ assets under which property vests in 
personal representatives to be administered and distributed to those entitled. 
This system is fundamental to the collection of inheritance tax, to the 
payment of the deceased person’s debts and liabilities, and to ensuring that 
the net assets are distributed to those entitled as beneficiaries. The two 
systems (ie of grants of administration to personal representatives, and 
certificates of inheritance) can readily be reconciled by giving the heirs under 
the certificate of inheritance an appropriate place in the order of priority for a 
grant.   It is our view that, to adopt what we understand to be the current 



proposals for a certificate of inheritance, would create more problems than it 
solved.

32. It would also be unacceptable to make regulations giving the courts of one 
Member State exclusive jurisdiction to determine the succession. This would 
be particularly inappropriate in relation to property which is not located in 
that state, or where the succession is governed by an applicable law which is 
not that of the courts making the determination (or both). Which national 
court is the appropriate court to exercise jurisdiction depends on all sorts of 
considerations which cannot be reduced to a satisfactory single formula. 
There has, for example, been a proposal that the courts which should have 
primary jurisdiction are the courts of the jurisdiction in which the deceased 
was habitually resident at the time of his death. Under such an arrangement, 
if an Englishman who has settled in France and is habitually resident there 
leaves a will in English form giving assets in England to beneficiaries living in 
England, and a question of construction arises on his will, the parties would 
be obliged to apply in the first instance to the courts in France even if the 
testator has expressly chosen English law as the applicable law. This, it seems 
to us, would be a much less satisfactory arrangement than the present state of 
affairs.

Conclusion.

33. Family law and the law of succession directly impact the lives of citizens in a 
way that is both more visible and personal to them than most other fields of 
law.   EU activity in those fields has the potential to bring tangible benefit to 
EU citizens who take advantage of the Treaty freedoms, but only if it 
increases legal certainty and clarity, while respecting the principles both of 
proportionality and subsidiarity.  The Bar of England and Wales urges the EU 
institutions to seek to achieve the desirable benefits that some degree of 
harmonisation would bring for cross-border cases in those areas, without 
undermining the success of the very different approaches taken in the 
different Member States in these fields.   The targeted solutions set out above 
are the result of long consideration, and would, in our view, achieve that. 
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