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PART ONE: OVERVIEW 
 
 
1 GENERAL INFORMATION 

Designated SPAs and SACs  
 
Germany has notified 736 SPAs and 4.622 candidates for SACs to the Commission. The distribution 
of the sites is represented in the following maps. 
 
Notified SPAs in Germany (April 2008) 
 

 
 
 



Milieu Ltd.  Habitats Directive – Report for Germany / 6 
 

Proposed SACs in Germany (April 2008) 
 

 
 
 

1.1 Biogeographical regions  
 
Germany hosts 3 biogeographical regions: atlantic, continental, and alpine (see following map). 
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Biogeographical regions in Germany 
 

 
Source : Federal Agency for Nature Protection 
 
1.1 Institutional context 
 
Germany is a federal state both in terms of legislative and administrative competences.  
 
As to legislation until 2006 competences for legislation concerning nature protection was a framework 
competence of the Bund and a remaining competence of the Laender. Thus, there was (and still is) a 
Bund framework law, the Bundesnaturschutzgesetz (BNatSchG) Laender laws 
(Landesnaturschutzgesetze) transposing the framework and filling it in. Since the reform of federalism 
in 2006 nature protection has become a competitive competence (konkurrierende Kompetenz) of the 
Bund and the Laender (Art. 74 No. 29 Grundgesetz). This means that the Laender can legislate to the 
extent the Bund has not exhausted a matter. Somewhat complicatedly, even if the Bund exhausts a 
matter the Laender have retained the competence to enact deviating legislation 
(“Abweichungsgesetzgebung”) except for those Bund rules which are of fundamental importance. 
Exempted from Abweichungsgesetzgebung are also the areas of species protection (because of the 
trade aspects in species protection) and of marine nature protection (because the Bund is generally 
competent for the EEZ). Presently the Bund is preparing an exhaustive federal law on nature 
protection. Until its entering into force the Bund and Laender laws remain valid. Should a Land want 
to introduce deviating legislation it has to wait until January 1, 2010 to give the Bund the chance to 
introduce a new law.  
 
Governmental sublegal rule-making (Verordnungsgebung) must be based on a law empowering 
government to do so (Art. 80 Grundgesetz). While Laender laws understandably can only empower 
the Land and not the Bund government to make rules, federal laws can empower either the federal 
government or the Laender governments. In nature protection law it is exclusively federal government 
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to which rule-making was delegated. One example is the power to list rare species and to specify their 
protection (Art. 52 BNatSchG). By Laender legislation the important power to establish areas of 
special protection including SPAs and SACs is generally delegated to the executive even of lower 
levels. Some Laender however require a law as a basis for certain categories of protection such as 
National Parks. 
 
Concerning administrative adjudication and supervision Laender laws are of course enforced by Land 
administrative bodies. In principle Land authorities are also competent to enforce Bund laws. By 
explicit provision of the Grundgesetz itself or legislation based on it Bund authorities (ministries and 
special federal administrative agencies) may be entrusted with administrative tasks thus forming 
genuine Bund administration (bundeseigene Verwaltung). In the nature protection area the Federal 
Agency for Nature Protection (Bundesamt für Naturschutz – BfN) was established as a body of 
bundeseigene Verwaltung. It has basically advisory tasks but is entrusted with administrative decision-
making in relation to trade in protected species (Art. 43 (8) and (9), Art. 44 (1) BNatSchG). In relation 
to matters of Natura 2000 it is responsible to elaborate proposals for sites in the EEZ, manage 
protected sites in the EEZ and conduct Natura 2000-impact studies for plans and projects in EEZ 
protected sites, while decisions on designating and constituting Natura 2000 sites as well as 
authorisations of projects and plans is a competence of the Federal Ministry for Environment, Nature 
Protection and Nuclear Safety (BMU) (Art. 28 (2) BNatSchG). All other tasks of enforcing the 
BNatSchG are a matter of Laender administration. 
 
1.2 The implementation of Article 6 
 
Article 6 Dir 92/43 was transposed by the BNatSchG. As this law was (and is still) a framework law 
the Laender had to transpose it into their nature protection laws which they did. In relation to Natura 
2000 issues there is hardly anything in the Laender laws which is not already in detail predetermined 
by the BNatSchG. The relevant articles of the BNatSchG in its present version provide as follows: 
 

Article 32 
The European “Natura 2000” Network 
Articles 32 to 38 aim at the implementation of the establishment and protection 
of the European ecological network “Natura 2000”, in particular the protection 
of Sites of Community Importance and European Bird Sanctuaries. The Federal 
Laender shall meet their obligations under Council Directives 92/43/EEC and 
79/409/EEC, in particular by laying down rules and regulations in conformity 
with 
Articles 33, 34, 35 first sentence no 2, and Article 37 paragraphs 2 and 3, of this 
Act. 
 
Article 33 
Protected Areas 

(1) The Federal Laender shall select the sites to be proposed to the EU 
Commission pursuant to Article 4 paragraph 1 of Council Directive 92/43/EEC 
and Article 4 paragraphs 1 and 2 of Council Directive 79/409/EEC, in 
accordance with the criteria specified therein. In this process, the Federal 
Laender shall consult with the Federal Ministry for the Environment, Nature 
Conservation and Nuclear Safety; the Federal Ministry for the Environment, 
Nature Conservation and Nuclear Safety on its part shall involve the other 
Federal ministries concerned in view of their specific subject-related portfolio. 
The Federal Ministry for the Environment, Nature Conservation and Nuclear 
Safety shall notify the selected sites to the EU Commission. At the same time the 
Ministry shall provide the EU Commission with estimates of the Community co-
financing needed to enable compliance with Article 6 paragraph 1 of Council 
Directive 92/43/EEC, including compensatory payments to farmers. 

(2) The Federal Laender shall designate the sites entered in the list of sites 
of Community importance 
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in accordance with Article 4 paragraph 4 of Council Directive 92/43/EEC, and 
European Bird Sanctuaries, in line with the respective conservation objectives 
(Erhaltungsziele), as protected parts of nature and landscapes as laid down in 
Article 22 paragraph 1 of this Act. 

(3) The ‘protection declaration’ (Schutzerklärung) shall set out the 
protection purpose (Schutzzweck) in accordance with the conservation 
objectives (Erhaltungsziele) for the site concerned, as well as the necessary site 
boundary definitions. The declaration shall also set out whether any priority 
biotopes or priority species are to be protected. It shall be ensured through 
appropriate orders and prohibitions as well as management and development 
measures that the requirements of Article 6 of Council Directive 92/43/EEC are 
met. More stringent or more extensive protection provisions shall remain 
unaffected.  

(4) The requirement of placing under protection as set forth in paragraphs 2 
and 3 may be waived if equivalent protection is guaranteed by other legal 
provisions, administrative provisions, powers of disposal held by a public or 
non-profit body or agency, or by contractual arrangements. 

(5) Once a site has been published pursuant to Article 10 paragraph 6, any 
plans and projects, measures, changes, disturbances or disruptions that may 
result in significant adverse effects on parts or components of the site that are of 
a critical interest for the conservation objectives concerned, shall be inadmissible  

1. in a site of Community importance, in the interim period until formal 
legal protection of the site, 
2. in a European Bird Sanctuary, subject to any special conservation 
regulations laid down in accordance with Article 22 paragraph 2 of this 
Act. 

In conservation sites, any activities or acts referred to in the first sentence of this 
paragraph shall be inadmissible, where such activity or act could result in 
significant adverse impacts on any priority biotope or priority species in the site 
concerned. 
 
Article 34 
Impact Assessment, Inadmissible Projects, Exemptions 

(1) Before approving or carrying out a project, its compatibility with the 
conservation objectives (Erhaltungsziele) of a site of Community importance or 
a European bird sanctuary shall be assessed. In the case of protected areas 
pursuant to Article 22 paragraph 1, the compatibility criteria shall derive from 
the protection purpose (Schutzzweck) and the provisions laid down in this 
context. 

(1a) If a project in the meaning of paragraph 1 sentence 1 that is not 
conducted by an administrative authority does not require authorisation or 
notification under any other legal provision, it must be notified to the 
administrative authority competent according to Land legislation. That authority 
may ask for submission of the necessary documents and suspend or otherwise 
restrict the implementation of the project in order to ensure that the requirements 
of paragraphs 1 and 2 to 5 are met. If the authority does not render a decision 
within 1 month after receipt of the notification the project can start to be 
implemented. If the project is implemented without the required notification the 
authority may order to preliminarily stop the activities. If in the case of 
paragraph 2  the preconditions set out in paragraphs 3 to 5 are not given the 
authority must prohibit the implementation of the project. Sentences 1 to 5 are 
only applicable insofar protective provisions by the Laender, including 
provisions allowing for exceptions and dispenses, do not contain more stringent 
requirements for the authorisation of projects. Article 4 paragraph 2 of the Act 
on Railways, Article 4 of the Act on Federal Roads and similar provisions of the 
Laender remain untouched. 

(2) If the assessment shows that the project may give rise to significant 
adverse effects on a site referred to in paragraph 1 above, affecting the 
components of the site that are of a critical interest for relevant conservation 
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objectives (Erhaltungsziele) or the protection purpose (Schutzzweck) concerned, 
the project shall be deemed inadmissible. 

(3) Any project may only be approved or carried out in derogation of 
paragraph 2 above 
if this project is necessary for imperative reasons of overriding public interest, 
including those of a social or economic nature, and if there are no other 
reasonable (zumutbare) alternatives for achieving the project’s purpose at a 
different location without any or with less serious adverse effects. 

(4) If the site affected by the project contains priority biotopes or hosts 
priority species, the only imperative reasons of overriding public interest eligible 
are reasons relating to human health, public safety – including national defence 
and protection of the civilian population –, or the project’s beneficial 
consequences of primary importance for the environment. Other reasons within 
the meaning of paragraph 3 no 1 are only eligible for consideration if the 
competent authority has obtained a relevant prior opinion from the EU 
Commission, via the Federal Ministry for the Environment, Nature Conservation 
and Nuclear Safety. 

(5) If a project under paragraph 3 above, also in conjunction with paragraph 
4 above, is to be approved or carried out, the necessary measures to safeguard 
coherence of the “Natura 2000” European ecological network shall be provided 
for. The competent authority shall inform the EU Commission, via the Federal 
Ministry for the Environment, Nature Conservation and Nuclear Safety, of the 
measures taken. 
 
Article 34a 
Genetically modified organisms 
Article 34 (1) and (2) are, mutatis mutandis, applicable also to the deliberate 
release of genetically modified organisms and to uses for agriculture, forestry 
and fisheries of products containing or consisting of GMOs lawfully placed on 
the market, and to other uses, in particular non-commercial, of such products the 
effects of which are comparable with such uses within a SAC or SPA insofar as 
they (i.e. the deliberate release or use of products placed on the market) are 
likely to have a significant effect on a SAC or SPA.  
 
Article 35 
Plans 
Article 34 shall be applicable mutatis mutandis in connection with 

1. the determination of routes (Linienbestimmungen) pursuant to Article 
16 of the Federal Highways Act (Bundesfernstraßengesetz), Article 13 of the 
Federal Waterways Act Bundeswasserstraßengesetz), or Article 2 paragraph 1 of 
the Act on Acceleration of Traffic Infrastructure Planning 
(Verkehrswegeplanungsbeschleunigungsgesetz), as well as 

2. other plans; in the case of spatial/ regional planning schemes 
(Raumordnungspläne) as referred to in Article 3 no 7 of the Federal Regional 
Planning Act (Raumordnungsgesetz): with the exception of Article 34 paragraph 
1, first sentence. Article 34 paragraph 1, second sentence and paragraphs 2 to 5 
shall be applicable mutatis mutandis to ‘building master plans’ (Bauleitpläne) 
and municipal bye-laws (Satzungen) under Article 34 paragraph 4, first sentence 
no 3 of the Federal Building Code (Baugesetzbuch). 
 
Article 36 
Impacts from Emissions 
If a facility subject to approval under the Federal Emission Control Act is 
expected to emanate emissions that, also in combination with other facilities or 
measures, will in the area affected by the facility have significant adverse 
impacts on a Site of Community Importance or on a European Bird Sanctuary, 
affecting components of this site that are of a critical interest for the respective 
conservation objectives (Erhaltungsziele) or the protection purpose 
(Schutzzweck), and if these adverse impacts cannot be compensated for in 
accordance with Article 19 paragraph 2, this shall be deemed to preclude the 
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approval of the facility unless the prerequisites specified in Article 34 paragraph 
3 in conjunction with paragraph 4 have been met. Article 34 paragraphs 1 and 5 
shall apply mutatis mutandis. Relevant decisions shall be made in consultation 
with the authorities responsible for nature conservation and landscape 
management. 
 
Article 37 
Relationship to Other Legal Provisions 

(1) Article 34 shall not apply to projects under Article 29 of the Federal 
Building Code in areas with development plans (Bebauungspläne) under Article 
30 of the Federal Building Code and during the plan proposal procedure 
(Planaufstellung) under Article 33 of the Federal Building Code. The 
applicability of Article 34 shall not be affected in the case of projects inside 
built-up community areas as referred to in Article 34 of the Federal Building 
Code, in the case of projects outside of built-up community areas under Article 
35 of the Federal Building Code and where Bebauungspläne (development 
plans) substitute relevant Planfeststellungsverfahren (plan establishment 
procedures). 

(2) Articles 34 and 36 shall only be applicable to protected parts of nature 
and landscapes, and to biotopes (natural habitat types) protected under Article 
30, in so far as relevant protection provisions, including provisions relating to 
exceptions and exemptions, do not provide more stringent project-related 
approval criteria. Obligations pursuant to Article 34 paragraph 4, second 
sentence, regarding EU Commission involvement, and pursuant to Article 34 
paragraph 5, second sentence, regarding notification of the EU Commission, 
however, remain unaffected.  

(3) Where projects involve interventions in nature and landscape any rules 
and regulations laid down by the Federal Laender within the framework of 
Article 19, as well as Articles 20 and 21, shall remain unaffected. 
 
Article 38 
Protected Marine Areas in the Exclusive Economic Zone and on the 
Continental Shelf 

(1) Within the framework of the provisions of the United Nations 
Convention on the Law of the Sea of 10 December 1982 (Federal Law Gazette 
1994 II, page 1799), the provisions of Articles 33 und 34 shall be applied mutatis 
mutandis to the protection of marine areas in the region of the Exclusive 
Economic Zone and the continental shelf, subject to the following reservations 
(nos 1 – 5): 

1. Restrictions to air traffic, shipping, military uses permitted 
under international law and scientific marine research projects pursuant 
to Article 246 paragraph 3 of the United Nations Convention on the 
Law of the Sea, are not admissible. Article 211 paragraph 6a of the 
United Nations Convention on the 
Law of the Sea and other provisions under international law that relate 
to shipping remain unaffected. 

2. The reasons for refusing scientific marine research projects 
in conformity with Article 246 paragraph 5 of the United Nations 
Convention on the Law of the Sea remain unaffected, taking account of 
the Act on Scientific Marine Research (Gesetz über die Durchführung 
wissenschaftlicher Meeresforschung) of 6 June 1995 (Federal Law 
Gazette I, pages 778, 785), last amended by 
Article 24 of the Act of 15 December 2001 (Federal Law Gazette I, 
page 3762). 

3. Restrictions to fishing are only admissible in conformity 
with the law of the European Communities and in accordance with the 
provisions of the Marine Fishing Act (Seefischereigesetz) in the version 
promulgated on 6 July 1998 (Federal Law Gazette I, page 1791), last 
amended by Article 209 of the Ordinance of 29 October 2001 (Federal 
Law Gazette I, page 2785). 
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4. Restrictions on the laying of undersea cables and pipelines 
are only admissible in compliance with Article 34 and in conformity 
with Article 56 paragraph 3 in conjunction with Article 79 of the United 
Nations Convention on the Law of the Sea. 

5. Restrictions on the generation of power from water, current 
and wind and on the prospecting and extraction of mineral resources are 
only admissible in accordance with Article 34. 

(2) Within the context of paragraph 1 above, the Federal Agency for Nature 
Conservation shall perform the tasks resulting from the establishment and 
protection of the European “Natura 2000” network. The first sentence shall not 
apply to the tasks arising from Article 34 nor to the designation of areas as 
‘protected parts of nature and landscape’ referred to in paragraph 3 of this 
Article. Protected marine areas shall be selected with the involvement of the 
general public and subject to the consent of the Federal Ministry for the 
Environment, Nature Conservation and Nuclear Safety. The Federal Ministry for 
the Environment, Nature Conservation and Nuclear Safety shall involve the 
Federal Ministries concerned in view of  their specific subject-related portfolio 
and shall arrange for consultation with the riparian Federal Laender to reach 
agreement. 

(3) Within the context of paragraphs 1 and 2 above the designation of areas 
as protected parts of nature and landscape pursuant to Article 33 paragraph 2 
shall be implemented by the Federal Ministry for the Environment, Nature 
Conservation and Nuclear Safety, with the involvement of the Federal Ministries 
concerned in view of their specific subject-related portfolio, by way of an 
Ordinance (Rechtsverordnung) not requiring the consent of the Bundesrat. 

 
 
1.3 Failure to implement Article 6 
 
The ECJ rendered four judgements related to the German implementation of the Natura 2000 
requirements. The first case concerned the legal form for the fulfilment of the obligations laid out by 
Dir 92/43, the second the timely notification of  selected FFH sites, the third some substantial aspects 
of the transposition of Dir 92/43 into national law, and the fourth the direct effect of the protective 
regime on sites proposed but not yet listed as SACs. 
 
I. 
In a proceeding under Article 226 EC the ECJ in its judgement of December 11, 1997 (C-63/97 found 
that Germany was in breach of Article 189 (now 249) EC for implementing the obligations of Dir 
92/43 by administrative guidelines instead of binding national law.  
 
II.  
In a proceeding under Article 226 EC the ECJ in its judgement of September 11, 2001 (C-71/99) 
found that Germany was in breach of Dir 92/43 by not submitting in the delay prescribed by Article 4 
(1) and (3) the required list of sites and the information concerning those sites.  
 
Indeed, Germany had only in 1996 proposed a couple of sites and gradually proposed more. By 2002 
the Laender and the Bund had proposed about 3.500 SACs. At the Europe-wide biogeographical 
seminars these proposals were considered to be largely insufficient. Germany presented a plan to 
propose more sites by 2005 but the Commission filed an Article 228 EC procedure in order to push 
Germany ahead. By February 2006 the German proposal was finally completed. In consequence the 
Commission procedure was suspended.  
 
III. 
In a proceeding under Article 226 EC the ECJ in its judgement of January 10, 2006 (C-98/03), held 
that Germany has failed to correctly transpose Article 6 (3) and (4) Dir 92/43, in two respects. 
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(1)  
Paragraph 34(1) of the BNatSchG 2002 transposed into German law the duty laid down in the first 
sentence of Article 6(3) of the Directive to subject projects to an assessment of their implications for 
protected sites, for the purposes of the Directive. 
 
Article 10 (1) No. 11 of the BNatSchG 2002 conceived the notion of ‘projects within the meaning of 
the law as covering only those undertakings which are subject to an authorisation or notification 
requirement. The provision defined projects as follows: 

 
“a)      projects and measures planned within a site of Community importance or 
a European site for the protection of birds, in so far as they are subject to a 
decision by an authority or to notification to an authority or that they are carried 
out by an authority, and 
b)      acts affecting nature and the countryside, within the meaning of Paragraph 
18, in so far as they are subject to a decision by an authority or to notification to 
an authority or are carried out by an authority, and 
c)      installations subject to an authorisation under the Federal law on protection 
against pollution and the use of water, which are subject to an authorisation or to 
approval under the Law on water use, 
in so far as, separately or in conjunction with other projects or plans, they are 
likely to have a significant effect on a site of importance to the Community or a 
European site for the protection of birds …” 

  
The court found this to be too narrow because also activities not requiring authorisation or notification 
could qualify as significantly affecting protected sites.  
 
The BNatSchG was subsequently adapted to the judgement. The new version does not attempt 
anymore to define what a project is. If this is wise may be doubted. Every activity affecting a protected 
area must now be regarded as a project. The crucial step of checking is now the screening test whether 
the activity is likely to have significant effects on the area. In the positive case an impact assessment 
must be elaborated. 
 
(2) 
Article 36 of BNatSchG 2002 entitled ‘material nuisances’ provided that emissions from industrial 
installations only qualify as having significant effects if the protected area was situated within the area 
of impact of the installation. The text was as follows: 

 
“If it is foreseeable that installations, subject to an authorisation under the 
Federal Law on protection against pollution, will cause emissions which, 
together with other installations or measures, will significantly affect, in the area 
of impact of that installation, the elements fundamentally necessary for the 
conservation of a site of Community importance or a European site for the 
protection of birds, and if the damage cannot be made good in accordance with 
Paragraph 19(2), the authorisation shall not be issued unless the conditions in the 
combined provisions of Paragraph 34(3) and (4) are fulfilled. Paragraph 34(1) 
and (5) are applicable mutatis mutandis. Decisions shall be taken with the 
agreement of the authorities responsible for nature protection and conservation 
areas.” 

 
The ECJ found that this Article allows that installations whose emissions affect a protected site 
situated outside an area of impact of the installation may be authorised without taking account of the 
effects of those emissions on such a site. According to the court this is not compatible with Article 6 
(3) and (4) Dir 92/43. With all respect I submit that this is not logical. A protected area affected by 
emissions is I believe per se within the area of impact of the installation. Therefore one could have 
said that Article 36 states the self-understanding and is superfluous, but not that it was in breach of Dir 
92/43. 
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Article 36 BNatSchG was subsequently deleted. Instead, the general regime of projects likely to have 
significant effects applies. 
 
IV. 
In a proceeding according to Article 234 EC the ECJ in its judgement of September 14, 2006 (C-
244/04) answered questions submitted by the Bayrische Verwaltungsgerichtshof. The questions 
concerned the possible direct effect of Article 6 (3) and (4) of Dir. 92/43 on projects affecting areas 
which were proposed to the Commission but neither put on the Commission list of identified sites nor 
subjected to a national protection regime. The ECJ rejected full direct effect but established a duty of 
Member States not to compromise the possibility of full protection. The Court states: 
 

“Member States must, in accordance with the provisions of national law, take all 
the measures necessary to avoid interventions which incur the risk of seriously 
compromising the ecological characteristics of the sites which appear on the 
national list transmitted to the Commission. It is for the national court to assess 
whether that is the case.”  

 
 
2 SPECIAL PROTECTION AREAS (SPA) 
 
2.1 SPA designation procedure 
 
The designation of SPAs is a competence of the Laender, except for SPAs in the EEZ beyond the 
territorial sea which is a competence of the Bund. The Laender notify the site to the Bund which 
forwards the notification to the European Commission. The Laender are free to either first notify and 
then establish the protective regime, or to first establish the regime and then notify this to the Bund 
and Commission. While the notification is not an act subject to public participation procedures, 
according to Land legislation the establishment of a protective regime (be it concerned with Natura 
2000 areas or not) does require such procedure. Also the establishment of a protective regime in the 
EEZ is subject to public participation procedures. Article 38 (2) BNatSchG requires the “inclusion of 
the public” which in practice means that proposals elaborated by the BfN will be made publicly 
accessible and opened for comments. 
 
2.2 SPA data overview table 
 
1 How many SPAs are there? 736 

2 What percentage of land area is 

covered by SPAs? 

11,2 %  

3 What percentage of territorial sea 

is covered by SPA? 

1.976.975 ha (incl. Bodensee) in coastal sea and EEZ, i.e. 35 %.  

4 How many SPAs have been 

formally designated? 

About 30 % of 736 

5 What is the average size of SPAs? 

(ha) 

Ca. 249.000 ha 

6 
What size is the smallest SPA? 

And the largest? (ha) 

1.265 ha (Hamburg)  

648.431 ha (Brandenburg) [figures counted as sum total of all SPAs 

of the concerned Bundesland] 
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3 SPECIAL AREAS OF CONSERVATION (SAC) 
 
3.1 SAC designation procedure 
 
Like SPAs the designation of SACs is a competence of the Laender, except for SACs in the EEZ 
beyond the territorial sea which is a competence of the Bund. The Laender propose the site to the 
Bund which forwards the proposal to the European Commission. No public participation is required 
for the proposal. This is however required at the stage when after the identification of sites by the 
European Commission a site is to be submitted under a protective regime. As for SACs in the EEZ the 
selection of sites are subject to the already mentioned “inclusion of the public” which in practice 
means that proposals elaborated by the BfN will be made publicly accessible and opened for 
comments. 
 
3.2 SAC data overview table 
 
1 How many SACs are there? 4.622 

2 What percentage of land area is 

covered by SACs? 

9,3 % 

3 What percentage of territorial sea 

is covered by SACs? 

2.121.111 ha (incl. Bodensee) in coastal sea and EEZ, i.e. 37 % 

4 How many SACs have been 

formally designated? 

About 30 % of 4.622 

5 What is the average size of SACs? 

(ha) 

Ca. 207.000 ha 

6 
What size is the smallest SAC? 

And the largest? (ha) 

3.365 ha (Bremen) 

645.423 ha (Bayern) [figures counted as sum total of all SACs of the 

concerned Bundesland] 

 
 
4 NATURA 2000 SITES 
 
4.1 Transposition of Natura 2000 management regimes 
 
Art. 33 (3) BNatSchG lays down that the ‘protection declaration’ (Schutzerklärung) shall set out the 
protection purpose (Schutzzweck) in accordance with the conservation objectives (Erhaltungsziele) for 
the site concerned, as well as the necessary site boundary definitions. The declaration shall also set out 
whether any priority biotopes or priority species are to be protected. It shall be ensured through 
appropriate orders and prohibitions as well as management and development measures that the 
requirements of Article 6 of Council Directive 92/43/EEC are met. More stringent or more extensive 
protection provisions shall remain unaffected. The requirement of placing under protection as set forth 
in Art. 33 paragraph 3 may be waived if equivalent protection is guaranteed by other legal provisions, 
administrative provisions, powers of disposal held by a public or non-profit body or agency, or by 
contractual arrangements (see text of the law above sub 1.3) 
 
In the normal case Natura 2000 sites are established by a Land Regulation or Law which delimits the 
area, formulates the protection objectives, lists restricted or prohibited activities, lays out exceptions 
and allows for dispenses under certain preconditions. In addition, management plans have been 
adopted or are under elaboration for each site. 744 comprehensive management plans have been 
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adopted, and for 412 sites comprehensive management plans are in preparation. For 33 sites special 
management bodies have been established. 
 
A list of Land and Bund legal and sublegal acts can be found at the Commission website 
http://cdr.eionet.europa.eu/Converters/convertDocument?file=de/eu/art17/envr0qzdw/general-
report.xml&conv=rem_26 
 
4.2 Transposition of Natura 2000 general protection regime 
 
The “appropriate steps” required by Article 6 (2) are, by Art. 33 (3) BNatSchG, framed as appropriate 
orders and prohibitions as well as management and development measures which shall ensure that the 
requirements of Article 6 of Council Directive 92/43/EEC are met. More stringent or more extensive 
protection provisions shall remain unaffected. The requirement of placing under protection as set forth 
in Article 33 paragraph 3 may be waived if equivalent protection is guaranteed by other legal 
provisions, administrative provisions, powers of disposal held by a public or non-profit body or 
agency, or by contractual arrangements. See above 4.1. 
 
4.3 Transposition of Natura 2000 protection regime  
 
The requirements set out by Article 6 (3) and (4) Dir 92/43 have fully been transposed by Article 34 
BNatSchG and the corresponding Land Nature Protection Acts. See text law the law above sub 1.3.  
 
4.4 Natura 2000 data overview table 
 
1 How many Natura 2000 sites are 

there? 

About 5000 

2 What percentage of land area is 

covered by Natura 2000? 

14 % 

3 What percentage of territorial sea 

and EEZ is covered by Natura 

2000? 

41 % 

4 How many Natura 2000 have been 

formally designated? 

About 30 % of all proposed sites 
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PART TWO: CASE STUDIES 1 and 2:  
Construction and Operation of River Ems 

 
The two cases illustrate the assessment procedure (Article 6(3)) and the derogatory procedure (Article 
6(4)). The concerned site is an important bird habitat and could qualify as a protectable estuary. 
Political debates about the cases have sparked high for many years. The cases are significant for 
understanding the definition of significant effects, of Natura 2000 impact study, of public interest and 
of alternatives testing. It is moreover interesting in relation to the direct effect of the protection regime 
on not designated sites. The cases are located in the Land Lower Saxonie.  
 
 
5. BASIC DESCRIPTION OF THE SPA or SAC 
 
The river Ems flows into the Dollart which is adjacent to the North-Sea. 40 km upstream the ship-
building factory Meyer Werft GmbH builds large cruisers. Due to insufficient natural depth the built 
cruisers are difficult to ship through the Ems to reach deep waters in the North Sea. The river has for 
many years had to be dredged to facilitate the transfer. As an auxiliary measure a flood barrage – the 
Emssperrwerk - was built close to the river mound. This structure was designed to at times close the 
river and impound the downflowing such that the cruiser could more easily pass through. Another 
purpose of the barrage is to close the river in times of high storm tides and thus protect the hinterland.  
 
The barrage was situated in an area qualifying both for special bird and habitat protection. The 
outerdyke area from Leer to the Dollart of ca 4.000 ha had already been designated as SPA in 1983 but 
no substantial protective regime had been introduced until the authorisation and construction of the 
barrage. This posed problems of preliminary protection pending completion of the protective regime. 
 
The SPA spanning from Leer to Emden was crossed by the Ems Barrage. The species protected 
mainly include water fowl of different kinds. The major threat for them was the construction of the 
barrage inasmuch it reduced the geographical space of the area. Further impact was to be expected 
from the impounding of the river and its overflowing of nests at the river shore. Indirect effects were 
suspected from the desalination and loss of oxygen in the river water during times of impounding and 
through that the loss of living organisms in the water ecosystem and thus food for birds.  
 
In addition to hosting a bird protection site the river is an estuary which could qualify as a habitat 
under Dir 92/43. Due to repeated dredging in the past it had already declined ecologically but was still 
valuable and could certainly recover if better preserved. The impounding of the river was suspected to 
further damage the river ecosystem by changing the degree of salination, reducing the oxygen 
concentration and causing fluid mud covering the river bed. However, the Land Lower Saxony 
although proposing the river from the barrage to the North Sea as well as upstream Papenburg as an 
estuary SAC excluded precisely that part (i.e. between Papenburg and the barrage) from designation 
which was destined for serving as transportation route for the ships produced on the dockyard. 
 
The construction and operation of the barrage was finally authorised but a condition was attached to 
the authorisation restricting the impounding of the river to certain seasons. The barrage was 
constructed and operated according to the conditions for some years. In 2008 however the dockyard 
found it necessary to extend the times of closure of the river beyond the allowed periods of time. Thus 
a decision had to be taken on whether further closures would adversely affect the area.  
 
In what follows the historical case of the construction of the Ems Barrage shall be analysed both in 
relation to qualifying as SPA and SAC. In addition the recent case of extension of allowed numbers 
and dates of impounding the river will be treated. The first case shall be named “construction of the 
Ems barrage”, the second “operation of the Ems barrage”. 
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6. MANAGEMENT OF NATURA 2000 SITES 
 
(1) Construction of the Ems Barrage 
No special conservation measures had been taken at the time of authorisation and construction of the 
barrage, neither in relation to its quality as designated and notified SPA nor in relation to its potential 
quality as SAC. 
 
(2) Operation of the Ems barrage 
In 2004 a regulation of the Bezriksregierung Oldenburg specifying the protective regime entered into 
force concerning the Nendorper Vorland (Verordnung vom 17.11. 2004 über das Naturschutzgebiet 
Nendorper Deichvorland in der Gemeinde Jemgum, Landkreis Leer, Amtsblatt für den 
Regierungsbezirk Weser-Ems v. 26.11.2004). This area is rather small spanning over 116 ha. It is part 
of the 4.000 ha SPA “Emsvorland von Leer bis Emden” whose other parts have until today not been 
submitted to a substantial protective regime. Thus, while for a part (the Nendorper Vorland) special 
conservation measures have been introduced since the construction of the barrage such measures still 
lack in relation to the rest of the SPA. The reason for the privileged treatment of the Nendorper 
Vorland was that its particular protection was designed as compensatory measure for the 
(hypothetical) adverse impact of the Ems barrage on the de facto SPA “Emsvorland von Leer bis 
Emden”. 
 

 Site’s conservation objectives (SCO) 
 
(1) Construction of the Ems Barrage 
In relation to the area’s quality as bird habitat no SCOs were defined at the time of the construction of 
the Ems barrage because the area although having been notified as SPA was not put under a specified 
protection regime.  
In relation to the river’s quality as estuary the authorities had decided not to designate the river as a 
SAC. 
 
(2) Operation of the Ems barrage 
SCOs were defined by the Regulation of 2004 establishing the Nendorper Vorland as a nature 
protection area.  
 
Article 2 of the regulation specifies the conservation objectives in great detail. The main aim is to 
preserve the outer dike area as a habitat for numerous wild plants and waterfowl. The area shall also 
be preserved as a biotope for migrating birds. The article reads as follows: 
 

§ 2 Schutzzweck 
 
Zweck der Unterschutzstellung ist die Sicherung und Entwicklung des 
Nendorper Deichvorlandes als Lebensstätte zahlreicher schutzbedürftiger Arten 
und Lebensgemeinschaften wildwachsender Pflanzen und wildlebender Tiere. 
Der außerordentlich hohe Wert des Gebietes für den Naturschutz ist in der 
Biotoptypenabfolge von Brackröhricht und Salzwiesen der Ästuare und kleinen 
Emsseitenprielen begründet. Diese Lebensräume haben als Rast- und 
Nahrungsbiotop für Wat- und Wasservögel eine herausragende Bedeutung. Für 
nordische Gänse kommt diesem Gebiet als Nahrungs- und Überwinterungsgebiet 
internationale Bedeutung zu. 
 
Der überwiegende Teil des Schutzgebietes ist als EU-Vogelschutzgebiet 
Bestandteil des europaweiten Schutzgebietsnetzes Natura 2000. Der 
entsprechende Teilbereich des Vogelschutzgebietes V 10 „Emsmarsch von Leer 
bis Emden“ ist in der Verordnungskarte 1 : 10.000 als Natura-Umsetzungsfläche 
mit Schrägschraffur gekennzeichnet. In dem Schutzgebiet sind die 
Brutfunktionen für die wertbestimmenden Vogelarten nach Anhang 1 der 
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Richtlinie 79/409/EWG des Rates vom 2.04.1979 über die Erhaltung der 
wildlebenden Vogelarten (ABl. EG Nr. 103, S. 1) für Säbelschnäbler, 
Weißsterniges Blaukehlchen und Wachtelkönig zu sichern und zu entwickeln. 
Dies gilt auch für die Funktion als Gastvogel-Lebensraum für die Anhang I-Art 
Nonnengans; sie nutzt die beweideten Vorlandflächen als Rast- und 
Nahrungsraum sowie z.T. auch als Schlafplatz. 
 
Nach der EU-Vogelschutzrichtlinie sind auch wertbestimmende Zugvogelarten 
in dem Schutzregime zu berücksichtigen, die hier als Brutvögel vorkommen, wie 
Kiebitz, Uferschnepfe und Rotschenkel. Ebenso die Gastvogelarten Bläßgans, 
Graugans, Pfeifente, Uferschnepfe und Regenbrachvogel; die letztgenannte Art 
hat in den Vorländern der Ems einen Schlafplatz von nationaler Bedeutung. 
Zweck dieser Verordnung ist die Sicherung und Entwicklung der genannten 
Biotoptypen und der Lebensräume der oben benannten Vogelarten. Dazu sind als 
spezifische Erhaltungsziele für dieses Gebiet maßgeblich: 

• Erhalt natürlicher Strukturen im Deichvorland wie die kleinen 
Emsseitenpriele mit ihren Röhrichtsäumen und die ausgeprägten 
Brackröhrichte des Beitelke Sandes sowie kleinere offene 
Wasserstellen. 

• Erhalt und Entwicklung extensiv genutzter Salzwiesen in ihren 
unterschiedlichen Ausprägungen als untere und obere Salzwiese. 

• Erhalt der natürlichen Gewässerdynamik, die durch den 
Gezeiteneinfluss in den Emsseitenprielen, den Gräben und Grüppen 
entsprechend dem Tideverlauf erfolgt. Durch die im Rahmen der 
Kompensation zum Emssperrwerk umgesetzte Öffnung der 
vorhandenen Sommerdeiche werden bei höheren Tiden auch die dem 
Hauptdeich vorgelagerten Salzwiesen überströmt. 

• In Teilbereichen Zulassung natürlicher Sukzession. Hier ist für die 
Osthälfte des Beitelke Sand und die Bereiche beidseits des 
Anschlussdeichs zum Emssperrwerk die Entwicklung zum 
Brackröhricht gewollt, daneben die Ausbildung von Röhrichtsäumen an 
den Emsseitenprielen und Teilen des Emsufers. 

• Erhalt der Vernetzungsfunktion sowohl innerhalb der Natura 
Umsetzungsfläche als auch zu anderen Besonderen Schutzgebieten 
(Dollart, Rheiderland), die als Nahrungs-, Rast- und Schlafplatz für 
nordische Gastvögel im unmittelbaren funktionalen Zusammenhang 
stehen und sich gegenseitig bedingen. 

• Minimierung von Störungen. Hier wird auf die Steuerung und Lenkung 
der Freizeitnutzung durch Informationsvermittlung sowie auf die 
freiwillige Selbstbeschränkung der Jagdnutzung abgestellt. 

 
Die mit der Planfeststellung vom 14.08.1998 zum Emssperrwerk festgesetzten 
Ausgleichsmaßnahmen dienen der Sicherstellung der genannten Erhaltungsziele 
und werden mit dieser Verordnung hoheitlich gesichert. 

 
As already stated the Nendorper Vorland is however only a small part of the SPA “Emsvorland von 
Leer bis Emden”. For this wider area the standard format (which contains the protection objectives) 
was completed and submitted only in 2002, i.e. after the construction of the Ems barrage. The standard 
format lists a great number of waterfowl birds that shall be protected. But no Land regulation has by 
now been enacted specifying the conservation objectives and conservation measures. In 2008 the 
responsible nature conservation authority has nonetheless informally declared provisional 
conservation objectives. This was made to allow Natura 2000 impact studies to be conducted in cases 
of projects likely to significantly affect the area. 
 
As a critical comment it is submitted that the lack of establishing a legally binding protection regime is 
due to the fact that the authorities wish to retain a margin of manoeuvre whenever this is required by 
the needs of the dockyard. 
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 Conservation Measures 
 
(1) Construction of the Ems barrage 
No conservation measures were set out at the time of the construction of the barrage neither in the land 
area’s quality as SPA nor in the river’s potential quality as SAC. 
 
(2) Operation of the Ems barrage 
In the Regulation on the Nendorper Vorland a number of positive and negative conservation measures 
are specified. They comprise a general prohibition of activities having an adverse effect and more 
specifically the prohibition to let dogs run free, to ride, make fire, disturb the silence, let kites fly, and 
conduct sports or leisure time events. The measures are only addressing activities inside the area. They 
were adopted following the formal classification of the site as an SPA. The relevant article reads as 
follows. 
 

§ 3 Schutzbestimmungen 
 
(1) Gem. § 24 Abs. 2 Satz 1 NNatG sind im Naturschutzgebiet alle Handlungen 
verboten, die dieses oder einzelne seiner Bestandteile zerstören, beschädigen 
oder verändern. 
 
(2) Das Naturschutzgebiet darf gem. § 24 Abs. 2 Satz 2 NNatG außerhalb des 
zum Emssperrwerk führenden Deichkronenweges nicht betreten werden. 
 
(3) Ferner sind gem. § 24 Abs. 3 Satz 1 NNatG im Naturschutzgebiet folgende 
Handlungen verboten, die das Naturschutzgebiet oder einzelne seiner 
Bestandteile gefährden oder stören können: 
1. Hunde frei laufen zu lassen, 
2. zu reiten, 
3. Feuer anzuzünden, 
4. die Ruhe der Natur durch Lärm oder auf andere Weise zu stören. 
5. Drachen, Modellflugzeuge und andere Fluggeräte in Betrieb zu nehmen 
6. Sport- und Freizeitveranstaltungen durchzuführen. 

 
In contrast to the somewhat modest conservation measures the exceptions allowed in the area appear 
quite extensive. They include the normal agriculture except for e.g. changes in the water cycle, the use 
of pesticides, the use of fertilizers and certain conditions for mowing and grazing. Most importantly, 
there is an complete exception for the operation and maintenance of the Ems barrage. The relevant 
article reads as follows: 
 

§ 4 Freistellungen 
 
(1) Freigestellt von den Schutzbestimmungen des § 3 dieser Verordnung sind 

1. die ordnungsgemäße landwirtschaftliche Bodennutzung jedoch ohne: 
a) den Wasserhaushalt des Gebietes zu verändern, 
b) Grünland mit Pflanzenschutzmitteln im Sinne der 
Pflanzenschutzanwendungsverordnung zu behandeln, 
c) eine Narbenerneuerung durch Umbruch durchzuführen, 
d) das Kleinrelief aus Gräben, Pütten, Blänken zu verändern, 
e) zu düngen, zu walzen oder zu schleppen, 
f) Erdsilos oder Feldmieten anzulegen bzw. Rundballen zu lagern, 
g) vor dem 30.06. eines jeden Jahres zu mähen, 
h) vor dem 30.06. eines jeden Jahres mit mehr als 1,5 Weidetieren/ha, 
anschließendmit mehr als 2 Tieren/ha zu beweiden. 

2. Maßnahmen, zu deren Durchführung eine gesetzliche Verpflichtung 
besteht. Sie sind hinsichtlich Zeitpunkt und Ausführung vor ihrer Durchführung 
mit der Bezirksregierung Weser-Ems - obere Naturschutzbehörde – 
abzustimmen. Eine Abstimmung ist entbehrlich für Maßnahmen innerhalb des 
Zeitraumes 15.07. bis 01.10. jeden Jahres. Hierzu gehören insbesondere 



Milieu Ltd.  Habitats Directive – Report for Germany / 21 
 

Maßnahmen der EWE für die Soleleitung und für vorhandene 
Versorgungsleitungen sowie der Wasser- und Schifffahrtsverwaltung des 
Bundes. 

3. Maßnahmen der Träger der Deicherhaltung (Küstenschutz) an Deichen 
einschließlich deren Beweidung, der Mahd oder der Beseitigung von Disteln, der 
Unterhaltung und Nutzung des Teekweges, der Unterhaltung der 
Deichfußentwässerung einschließlich der Abflussgräben zur Ems oder 
Maßnahmen im Deichvorland, soweit sie für die Deichsicherheit gemäß den §§ 
21 und 22 des Niedersächsischen Deichgesetzes erforderlich sind. Maßnahmen 
im Deichvorland, die nicht in dem Zeitraum 15.07. bis 1.10. zu realisieren sind, 
bedürfen hingegen der vorherigen Abstimmung mit der Naturschutzbehörde 
soweit es sich nicht um unaufschiebbare Maßnahmen handelt. 

4. der Betrieb und die Unterhaltung des Emssperrwerks einschließlich seiner 
Zufahrt. 

5. der Betrieb und die Unterhaltung vorhandener Einrichtungen zur 
Ausübung der Fischerei am Liegeplatz in Hatzum. 

6. das Betreten des Gebietes außerhalb der Wege 
a) durch die Eigentümer und Nutzungsberechtigten sowie deren 
Beauftragte, 
soweit dies zur rechtmäßigen Nutzung und/oder Bewirtschaftung 
erforderlich ist, dies erstreckt sich insbesondere 

• auf Handlungen im Rahmen der Deicherhaltung 
einschließlich der 
Deichbeweidung, 
• auf die Ausübung der ordnungsgemäßen landwirtschaftlichen 
Nutzung. 

b) durch Bedienstete der Naturschutzbehörden und des 
Niedersächsischen Landesamtes für Ökologie - Fachbehörde für 
Naturschutz - sowie deren Beauftragte in Erfüllung ihrer gesetzlichen 
Aufgaben. 

 
(2) Freigestellt sind außerdem mit der Bezirksregierung Weser-Ems – obere 
Naturschutz¬behörde - abgestimmte oder von ihr angeordnete Maßnahmen, die 
dem Schutz, der Erhaltung, der Pflege und der Entwicklung des 
Naturschutzgebietes dienen. 

 
As a critical comment it is submitted that the complete exemption of the operation of the barrage is 
somewhat tricky. It means that any operation of the barrage, even if seriously damaging the site, is per 
se compatible with the protection regime. This is hardly in line with Article 6 (2), (3) and (4) Dir 
92/43 which requires that adverse impacts must be avoided, all project impacts must be assessed, and 
damageable projects can be authorised only under certain exceptional preconditions. 
 
For the (much larger) remainder of the SPA “Emsvorland von Leer bis Emden“ no conservation 
measures have been enacted laid out until today. (See above sub heading Site’s conservation 
objectives). 
 

 Management Plan 
 
(1) Construction of the Ems barrage 
No management plan was elaborated neither for the land area in its quality as SPA nor for the river in 
its quality as potential SAC.  
 
(2) Operation of the Ems barrage 
A management plan was developed for the Nendorper Vorland detailing the already rather specific 
measures laid down in the regulation. For instance, the management plan specifies in what way the salt 
grassland shall be conserved and improved. No such plan was elaborated for the remainder of the SPA 
“Emsvorland von Leer bis Emden”. 
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 Statutory, administrative or contractual measures 
 
(1) Construction of the Ems barrage 
The outer dike land area from Leer to Ems was in 1983 notified to the Commission as SPA. In 2002 it 
was once more notified using the standard format. No statutory act was in force during the time when 
the barrage was authorised and constructed. 
 
(2) Operation of the Ems barrage 
The determination of the land area as being a nature protection area and the specification of 
conservation objectives and measures was done by a regulation of the Bezirksregierung Oldenburg, 
but only for the Nendorper Vorland, a small part of the whole SPA “Emsvorland von Leer bis 
Emden”. 
 
Assessing the regulation the objectives and measures adopted they appear to be fully tailored to the 
ecological requirements of species concerned, except for the important circumstance that the operation 
and maintenance of the Ems barrage was completely exempted from the regime. This means that in 
terms of bird protection any frequency and timing of the impounding of the Ems would have to be 
tolerated.  
 
Even more deplorable is the fact that for the remainder of the SPA no objectives and measures have 
been specified. This can only be explained by the fact that everything shall be done not to hinder the 
dockyard to transfer their ships to the North-Sea at any time and dimension which is required by the 
production needs.  
 

 Funding 
 
To my knowledge no EC funds were used with the aim of implementing the conservation measures.  
 
 
7. PREVENTIVE REGIME FOR BOTH SPA AND SCA (ARTICLE 6(2)) 
 

 Type of prevention regime provided by legislation 
 
(1) Construction of the Ems barrage 
The site was not protected by any protection regime. The only way to construct protection obligations 
was to make use of the direct effect of Art. 4 Dir 79/409.  
 
(2) Operation of the Ems barrage 
See above No. 6 
 

 Scope of the preventive measures 
 
(1) Construction of the Ems barrage 
Not applicable 
 
(2) Operation of the Ems barrage 
The protection regime concerning, e.g. agricultural use is useful also for the protection of rare plants 
and animals, not just for the protection of birds. 
 

 Spatial range of preventive measures 
 
(1) Construction of the Ems barrage 
Not applicable 
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(2) Operation of the Ems barrage 
The regulation concerning the Nendorper Vorland is only addressing activities within the site.  
 

 Nature of the activities covered by the general prevention regime 
 
(1) Construction of the Ems barrage 
Not applicable. 
 
(2) Operation of the Ems barrage 
See above No. 6. 
All relevant activities are covered except for the operation of the barrage. 
Existing as well as future activities are covered. 
 

 Effectiveness of the general prevention regime 
 
(1) Construction of the Ems barrage 
Although the area was considered as being a de facto bird SPA a rigorous SPA impact assessment was 
elaborated. The regime concerning de facto SPAs is quite effective, more so than the preliminary 
preservation duty developed in the Dragaggi case for de facto SACs. 
 
(2) Operation of the Ems barrage 
An SPA impact assessment was conducted both in relation to the Nendorper Vorland and the 
remaining SPA “Emsvorland from Leer to Emden”. In relation to the Nendorper Vorland this was not 
required by the pertinent regulation because it exempts the operation of the barrage from the scope of 
protection.  
 
It appears that as an instrument the impact assessment can be regarded as effective. However, given 
the economic pressure stemming from the dockyard the actual implementation of impact studies was 
hardly completely neutral. 
 

 Direct Effect 
 
(1) Construction of the Ems barrage 
The national courts have ruled that Article 6 paragraph 2 Dir 92/43 has direct effect on de facto SPAs. 
With regard to SACs they have followed the Dragaggi doctrine, i.e. the duty not to prevent the 
possibility of making the area an SAC. However, the authorities did not regard the Ems as a potential 
SAC. 
 
(2) Operation of the Ems barrage 
Concerning the Nendorper Vorland the conservation measures were laid out in a regulation. Therefore 
there was no need of applying a direct effect doctrine (except – as submitted here – for the broad 
exemption of the operation of the barrage). In relation to the remaining SPA “Emsvorland from Leer 
to Emden” direct effect had to be applied because no Land regulation has as yet specified the 
conservation measures. 
 
 
8. APPROPRIATE IMPACT ASSESSMENT (AIA) (ARTICLE 6(3) FIRST PHRASE) 
 

 Scope of the plans/projects requiring an appropriate assessment 
 
There is no legal definition of the terms “project” or “plan”. 
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After condemnation for having “project” defined too narrowly Germany abandoned any definition and 
thus regards any activity as project that can affect the site. The strategic decision is shifted to the test 
whether the activity is likely to have adverse effects. 
 
Whether the project is subject to authorisation or not is of no avail for the duty to screen the potential 
for adverse effect. 
 
It is likely that plans/projects located outside the site (which are likely to have a significant effect on 
the conservation status of the classified site) are assessed. 
 

 Screening for the appropriate assessment: no relationship with the 
management of the site 

 
In the cases studied it was obvious that the project was not directly related to or necessary for the 
management of the site. 
 

 Screening for the appropriate assessment: significant effect 
 
Concerning the construction of the Ems barrage it was obvious that the project was likely to have 
significant effects (although in the end such effect was denied). Concerning the operation of the 
barrage a special study was made to determine the likelihood of significant effects.  
 
A case by case approach was taken. No threshold values were used. 
 
In assessing the significance, the authority took into account the following elements: 

• the intensity of the impacts according to the nature, the location and the size of the project; 
• the vulnerability of the habitats/species under protection; 
• the level of existing threats; 
• but not the cumulative effects of other plans or projects. 
 

When the authority assessed the significant impact of the plan/project on the site: 
• the SCOs were hardly taken into account; 
• independent experts were mandated to elaborate the impact study (case 1) and the screening 

study (case 2);  
• the advice of the competent nature protection agency was sought before the decisions were 

taken;  
• the public including NGOs were informed and invited to give comments beforehand. 

 
 

 Quality of the assessors 
 
The assessors were appointed and paid by the operator and author of the plan. 
 
The assessors were experts specialised in habitat conservation. 
 
The assessors did not seek advice from nature protection NGOs and specialised agencies. 
 
The assessors can be deemed to be independent from the vested interests although there is of course a 
structural affinity of a assessor to the interest of the appointing agency. 
 

 Form and content of the appropriate assessment 
 
The assessment was appropriate.  
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The assessors assessed: 

(1) not all but some of other environmental impacts of the project but concentrated on the 
impacts on the Natura 2000 site 
(2) the specific, and not abstract, effects of the plan or project on every habitat and species 
for which the site was designated 
(3) but not the cumulative, the indirect, the interrelated and the long-term effects 
(4) but not the ‘imperative reasons of overriding public interest’ that justified the plan or 
project 
(5) the impacts of already completed plans/projects already deemed to be significant 
pursuant to paragraph 3 
(6) not the nature, location and size of compensatory measures 
(7) not the possibility of alternative solutions to the plan or project 

 
The conductor of the impact assessment tried to identify, according to the precautionary principle 
(Article 175 EC), those damages which are still uncertain 
 
 
9. SUBSTANTIVE DECISION CRITERION (ARTICLE 6(3) SECOND PHRASE) 
 

 The scope of the authorisation 
 
1. Description of the authorisation procedure 
 
(1) Construction of the Ems barrage 
The construction of the barrage needed authorisation (“Planfeststellung”) according to the Lower 
Saxon Dike Act (Deichgesetz) and Water Act (Wassergesetz). The procedural requirements for such 
Planfeststellung are that the project description and documents had to be made public, that the public 
had the right to comment, and that an oral hearing had to be held. All other administrative bodies 
whose competence area was affected, had as well the right to be informed and comment. These 
procedural requirements were fully observed. However, the plaintiff in the subsequent court 
proceeding argued that the deciding agency – the Bezirksregierung Weser-Ems – was not competent; 
instead the Federal Water and Shipping Agency was competent. It based this reasoning on the fact that 
the barrage was primarily aimed not at coastal protection but at facilitating the use of the Ems as a 
waterway, which triggered the applicability of the Law on Federal Waterways 
(Bundeswasserstraßengesetz) and competence of the Water and Sipping Authority. This argument was 
rejected by the courts which held that the purpose of the barrage to fortify the coast against storm tides 
was at least of the same importance as its purpose of improving the waterway.  
 
(2) Operation of the Ems barrage 
The extension of impounding to more time periods was deemed as a utilisation of the river which 
demands authorisation according to the Lower Saxon Water Act. The authority responsible for issuing 
this authorisation, the Niedersächsischer Landesbetrieb für Wasserwirtschaft, Küsten- und Naturschutz 
(Lower Saxon Land Service for Water Management, Coastal and Nature Protection) considered the 
responsibility of the Federal Water and Shipping Agency but rejected this on the same grounds as 
stated above sub (1). It is submitted that this is even less convincing because clearly the impounding of 
the Ems has nothing to do with costal protection but exclusively serves the shipping of vessels. 
Anyway, the authorisation under the Lower Saxon Water Act also required a public participation 
procedure which was adequately conducted.  
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2. The authorisations of the projects were express and motivated. 
 
 Substantive decision criterion guiding the authority 
 
The authority deciding to authorise the project was aware that it can do so only on the condition that it 
is convinced that the project will not adversely affect the ‘integrity’ of the site concerned.  
 
The competent national authority agreed to the project only after having ascertained that it will not 
adversely affect the integrity of the site concerned. It reached that conclusion relying on the impact 
study which denied a significant effect on the site. The concept ‘integrity of the site concerned’ was 
more or less interpreted as a synonym of ‘significant effect’. 
 

 Precautionary decision-making 
 
It is unclear if the authority was aware that pursuant to ECJ case law in case of any (scientific) 
reasonable doubt over the absence of any effects, they were obliged to refrain from issuing the 
authorisation. 
 
There were not any additional investigations in order to remove the uncertainty being ordered by the 
authority. 
  
The use of the precautionary principle was not clear enough to judge if it was considered to entail a 
reversal of the burden of proof from the project opponent to the authority authorising the project. 
 

 Participatory decision-making 
 
The concerned and the wider public was able to raise objections. Public hearings were held in both 
cases.  
 

 Direct effect 
 
The courts have ruled that in the relation to the proposed but not yet nationally implemented SPA 
there was direct effect of the protective regime of Article 6 (3) Dir 92/43. In relation to the quality of 
the Ems as estuary direct effect was hypothetically accepted but the factual situation was regarded not 
to prove a significant effect on the site; further hypothetically it was held that the project was required 
in the public interest.  
 
 
10. DEROGATORY REGIME (ARTICLE 6(4)) 
 

 Were the conclusions of the assessors negative or positive? 
 
The conclusions of the assessors were positive, i.e. they did not predict significant negative effects. 
 

 Absence of alternative solutions 
 
(1) Construction of the Ems barrage 
The authority denied significant effects of the site. In spite of this it hypothetically assumed significant 
effects and went on testing alternatives such as the relocation of the dockyard to a location closer to 
deep waters. The authority however rejected this option arguing that the relocation of the dockyard 
would cost jobs in its present location, Papenburg.  
 
The impact study hardly touched upon the issue of alternatives. Alternatives were rather discussed at 
the public hearing. 
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The costs of the relocation of the dockyard were summarily estimated by NGOs but not by the 
authority.  
 
There is hardly any zero risk option (besides the relocation of the dockyard). In particular, the present 
situation is also problematic because of the dredging of the river and its destructive effects on the river 
ecology.  
 
(2) Operation of the Ems barrage 
As no significant effect was identified the authority did not proceed to test alternatives. 
 

 Balance of interests 
 
(1) Construction of the Ems barrage 
The site was proposed as a SPA. The authority was of the opinion that Article 4 paragraph 4 
subparagraph 2 does not apply to SPAs. 
 
In relation to the site’s quality as estuary the authority hypothetically assumed the applicability of 
Article 6 (4) subpara (1) but considered the transfer of ships to be more important than the 
preservation of the estuary. It went on hypothetically assuming that a priority habitat is affected. An 
opinion of the Commission was sought. The Commission accepted that the regional economic 
importance of the dockyard is prevalent over the (assumed) adverse effects on the site. 
 
(2) Operation of the Ems barrage 
Only the character of the Nendorper Vorland as an SPA was considered. The authority determined that 
there will be no significant effect on the site. Hence, it did not have to and did not check whether the 
project was justified by imperative reasons of public interest. 
 

 Procedural requirements 
 
An opinion was sought but as a general political statement primarily in relation to whether the 
construction of the Ems barrage is a subsidy for the dockyard. The Commission denied this referring 
to the fact that the barrage has a second function as barrier against storm tides. Incidentally, the 
Commission stated that it did not object to the project in terms of Natura 2000 issues. It was doubted 
by the NGOs opposing the project that this letter could be seen as an opinion as foreseen by Article 6 
(4) subpara (2).  
 

 Compensatory measures 
 
As compensatory measures for the construction of the barrage it was determined that the Nendorper 
Vorland should be submitted under a strict nature protection regime. Disregarding the exemption of 
the operation of the barrage from the protection it can be said that the compensatory measure was 
adequate and ensures the overall coherence of Natura 2000 because the area serves as a habitat not 
only for local but also for migratory birds. It is unclear if the Commission was informed of these 
measures. The measures were not already in force before the project was carried out. 
 
 
11. LITIGATION 
 
The authorisation of the construction of the Ems barrage (case no 1) went to court, not so however the 
authorisation concerning the operation of the barrage (case no 2). Concerning case no 1 an NGO – the 
BUND – filed a complaint at the Administrative Court (Verwaltungsgericht – VG) Oldenburg. The 
court rendered its judgement (Case No 1 A 3558/98) on May 16, 2001. It rejected the complaint. The 
BUND filed an appeal against this judgement to the Higher Administrative Court 
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(Oberverwaltungsgericht – OVG) Lüneburg. This court rejected the appeal although on grounds which 
somewhat differed from the reasoning of the first instance court. The BUND then asked the Federal 
Administrative Court (Bundesverwaltungsgericht BVerwG) for revision. As the BVerwG signalled 
that it might judge in favour of the plaintiff an amicable agreement was concluded between the 
defendant and the claimant in which the defendant (the Land Lower Saxony) agreed to pay a sum of 4 
million € to a nature conservation fund in exchange for the withdrawal of the claim. 
 
(a) VG Oldenburg 
Concerning the SPA the VG held that the area “Emsvorland from Leer to Emden” (at that time called 
“Ems-Außendeichsflächen und Sände von Terborg bis Emden”) was an SPA in the sense of Dir 
79/409 even though the area had not yet been submitted to a substantial national protection regime. 
After having heard evidence from experts the court took the view that no significant effect on the site 
was to be expected from the new barrage. None of the birds whose protection could be defined as 
being the objectives of the SPA would be seriously disturbed. Being birds they could fly over the 
barrage. The construction process would be of transitional effect on the birds.  
 
Concerning the quality of the Ems as estuary the court held that Germany had already proposed other 
representative estuaries to the Commission, such as the Lower Elbe and the Dollart. An additional 
estuary was not needed. If alternatively the Ems was seen as a potential SAC Article 6 (3) was not 
fully to be applied. The MS were only obliged to ensure that a later protection was not excluded by 
deterioration in the meantime. Given that yardstick no significant effect could be foreseen for the 
estuary. In addition, the court considered that the area could qualify as SAC in relation to its salt 
meadows. It accepted that these would be significantly affected by the impounding of the water. 
However, it argued that the dockyard constituted an imperative public interest with no alternatives in 
sight. No priority habitats were affected. If however such priority habitats could be found the impact 
on the site was justified for imperative reasons of a public interest of a social nature (employment of 
workers in the region), and that it was supported by a Commission opinion which although asked for 
in another context (the context of dockyard subsidies) was regarded as serving also the purpose of the 
opinion according to Article 6 (4) subpara (2) Dir 92/43. 
 
(b) OVG Lüneburg 
Concerning the SPA the court followed the VG stating that the area was to be regarded as a SPA 
although not all of the area (but only the Nendorper Vorland) had been put under substantial protection 
by the date of the OVG judgement. According to the court it was sufficient to have proposed the site to 
the Commission as an SPA in order to apply the regime of Articles 7 with 6 (3) and (4) and the setting 
aside of the somewhat stricter regime of Article 4 (4) Dir 79/409. Considering significant effects the 
court dwelt at length on the question whether the geographical reduction of an SPA is a significant 
adverse effect in itself, or if only effects on the birds are relevant. It held that the area is only a means 
to protect bird populations, not a goal in itself. Therefore the court found irrelevant that the Ems 
barrage covers a significant geographical area of the whole SPA. It obtained further evidence 
concerning effects on bird populations and found that these are not significantly affected. Other than 
the VG had done, it stopped at this point and did not, by auxiliary assumption of significant effect, 
assess whether there was a public interest in the project and no alternatives available. 
 
Concerning the quality of the river as an estuary the higher court followed the reasoning of the lower 
court holding that the river Ems was less representative than other estuaries which had already been 
proposed to the Commission. Hearing additional evidence the court emphasized that the estuary had 
already been deteriorated by earlier human impact, in particular by partial canalisation and continuous 
dredging. It rejected the allegation of the claimant that this very fact should activate the obligation 
under Article 2 (2) Dir 92/43 that the instruments of the directive (including also the designation of 
SACs) should be used to restore deteriorated habitats. It also considered whether the adjacent salt 
meadows deserved protection as an SAC but held that other already proposed sites were more 
representative. The court stopped at this stage of checking and did not, as the lower court had done, 
continue its inquiry on the basis of hypothetical assumptions. Thus, it did not ask whether there was a 
significant effect on the estuary or on the salt meadows assumed they were a potential SAC, nor did it 
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consider public interests in and alternatives to the project assuming that there was an adverse effect on 
the integrity of the site. 
 
 
12. BIBLIOGRAPHY & TABLE OF CASES 
 
About 70 articles and books have been published on issues of Article 4 Dir 79/409 and Article 6 Dir 
92/43 between 2000 and 2008. 
 
The Federal Administrative Court rendered about 25 major judgements on issues of Article 4 Dir 
79/409 or Article 6 Dir 92/43 between 2000 and 2008. In addition many more decisions were rendered 
in preliminary proceedings and as decisions on the admissibility of revision. Many more judgement 
were rendered by lower and higher administrative courts (Verwaltungsgerichte and 
Oberverwaltungsgerichte).  
 
The references of publications and court decisions are attached to this questionnaire. 
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PART TWO: CASE STUDY 3 –  
“Borgfelder Wümmewiesen” 

 
The case was selected because it involves the responsibility of a second Bundesland – the Freie 
Hansestadt Bremen. The Bundesland belongs to the “City States” (Stadtstaaten) which are 
characterised by the fact that other than the “Spacious States” (Flächenstaaten) they do not have much 
hinterland. This is also true for the Bundesland Bremen with its two cities, Bremen and Bremerhaven. 
Development interests in such situation are strong and push for clearing more and more land for 
settlements and industry. Thus, the designation and maintenance of SPAs and SACs is under 
permanent pressure. The case study shows that a committed administration supported by a 
professional NGO and a concerned public is able to resist this pressure.  
 
 
5. BASIC DESCRIPTION OF THE SPA or SAC 
 
The site “Borgfelder Wümmewiesen” extends over 580 ha and is situated at the North-Eastern 
outskirts of the city of Bremen. The area hosts a number of birds listed in both of the Annexes of Dir 
79/409. Part of the area, 445 ha, is at the same time a habitat under Annexes I and II Dir 92/43. The 
area was designated as nature protection area already in 1968. It was notified to the European 
Commission as an SPA and SAC in 1988 and proposed as an SAC in 1998. The legal act specifying 
goals and means of protection, which is presently in force, is a regulation of the Land Bremen (Senator 
for the Environment) from March 24, 1987. 
 
The area is a wet grassland frequently overflowed by the river Wümme especially during winter times. 
It is a habitat for rare birds such as the snipe (capella gallinago), curlew (numenius aquata), blacktailed 
godwit (limosa limosa), redshank (tringa totanus), and ruff (philomachus pugnax). As a habitat under 
Dir 92/43 it was proposed to the Commission as a lowland hay meadow (alopecurus pratensis, 
sanguisorba officinalis, Annex I) for lack of a category “wet grassland” which would have better 
suited to catch the character of the area. The area was in addition proposed as a habitat of the otter 
(Annex II), various plants such as the great burnet (sanguis orba officinalis), thread rush (juncus 
filiformis), and water violet (hottonia palustris) (Annex II) as well as a dragonfly (ophiogomphus 
cecilia) (Annex II).  
 
In more detail the following protected species were notified to the Commission:  
 

• Lutra lutra 
 

• Lampetra fluviatilis 
• Lampetra planeri 
• Misgurnus fossilis 
• Petromyzon marinus 

 
• Ophiogomphus cecilia 

 
• Circus aeruginosus 
• Crex crex 
• Cygnus cygnus 
• Philomachus pugnax 
• Pluvialis apricaria 
• Porzana porzana 
• Tringa glareola 
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• Anas acuta 
• Anas clypeata 
• Anas crecca 
• Anas penelope 
• Anas platyrhynchos 
• Anas querquedula 

 
Source: Standard-Datenbogen (VSG)- Amtsblatt der Europäischen Gemeinschaften, Ausfülldatum 
20.03.04, ausgefüllt von: H. Klugkist, SUBVE HB 
 
Standard-Datenbogen (FFH)- Amtsblatt der Europäischen Gemeinschaften, Ausfülldatum 20.03.04, 
ausgefüllt von: H. Klugkist, SUBVE HB 
 
 
6. MANAGEMENT OF NATURA 2000 SITES 
 

 Site’s conservation objectives (SCO) 
 
The conservation objectives are laid down in the regulation of the Land Bremen on the nature 
protection area “Borgfelder Wümmewiesen”.  
 
The regulation determines as objectives of protection the conservation of the wet grassland area as a 
habitat for rare birds such as the snipe (capella gallinago), curlew (numenius aquata), blacktailed 
godwit (limosa limosa), redshank (tringa totanus), and ruff (philomachus pugnax), and as a habitat for 
the otter (Annex II), various plants such as the great burnet (sanguis orba officinalis), thread rush 
(juncus filiformis), and water violet (hottonia palustris) (Annex II) as well as a dragonfly 
(ophiogomphus cecilia) (Annex II). 
 

 Conservation Measures 
 
The regulation introduces three zones of different intensity of protection: 
 
(i) Ratione materiae: The ‘conservation measures’ required under Article 6 (1) comprise  

(1) positive measures, in particular the impounding of water areas for migrating waterfowl 
during winter and spring times, nature friendly maintenance of the river banks, reopening of 
old river arms, etc.; and 
(2) negative measures, in particular prohibitions of soil contour modifications, prohibition 
of chemical and organic fertilizers in zone I and limitation of fertilizers in zones II and III, 
zone-wise limitation of cattle grazing, zone-wise temporal limitation of mowing grassland, etc.  

(ii) Ratione loci: The conservation measures are only applicable inside the SPA/SAC. They apply only 
to the SPAs/SACs. 
(iii) Ratione temporis: Some of the conservation measures already applied before the formal 
submission of the site by the Member State, some were later added. 
 

 Management Plan 
 
A detailed management plan called “Pflege- and Entwicklungsplan” was adopted in 1994. A new plan 
is presently under construction. The management plan is specifically designed for the site at issue. It is 
not integrated into other plans, but will soon be so, in particular in relation to the water management 
plan which is to be elaborated under the Water Framework Directive. The management plan is very 
detailed and can be deemed appropriate. It needs to be updated which will be done in the near future.  
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 Statutory, administrative or contractual measures 
 
The conservation measures are set out through the regulation of the Land (Senator for Environment). 
The management plan was adopted as an administrative guideline. In addition, contracts have been 
concluded with farmers concerning details of agricultural use of the area. 
  
The regulation was adopted pursuing the normal procedure for senatorial regulations. This means that 
a draft is made public and open to public comment. Concerned administrative authorities were also 
consulted.  
 
The notification of the area as a SPA and the proposal of the area as an SAC were made by the Senator 
for the Environment as his individual initiative. It was not coordinated with other Senators or the 
Bremen parliament (Landtag). This caused much protest and public debate, not the least because other 
areas were also submitted together with the Borgfelder Wümmewiesen making up a total 17 % of the 
land geographical space. Despite the protest the notification and proposal were not withdrawn.  
 
The SCOs were assessed on the basis of elaborate studies on the area. The regulation does not fix 
indicators allowing to assess the SCOs. Indicators were however being used by the underlying studies. 
If therefore a before-after study would be commissioned, the initial situation of the site could easily be 
identified from these studies. 
 
In view of the elaborate studies on which the designation of the area was based it can safely be said 
that they were well tailored to the ‘ecological requirements’ of the species and habitats concerned and 
contributing to the SCOs. 
 

 Funding 
 
The maintenance of the site is being supported by funds of the Bund.  
 
 
7. PREVENTIVE REGIME FOR BOTH SPA AND SCA (ARTICLE 6(2)) 
 

 Type of prevention regime provided by legislation 
 
The site is protected by: 
(1) a specific, not only the general regime; 
(2) based on an already existing nature protection regimes;  
(3)  constitutes a combination of the traditional nature protection regime with the Natura 
2000 regime. 
 

 Scope of the preventive measures 
 
The obligation in paragraph 2 covers the deterioration of any natural or species habitat inside the SPA 
and SAC rather than just the habitats for which the site has been classified.  
 

 Spatial range of preventive measures 
 
The regime applies exclusively within the site, not to activities outside the site. 
 

 Nature of the activities covered by the general prevention regime 
 
Although disturbances from the outside are considered in the management plan, such as house 
construction close to the border of the area, traffic on adjacent roads, and settlements on former 
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agricultural land outside the area, the management measures are focused on activities performed inside 
the area. Water pollution from outside sources are also not addressed.  
 
The preventive regime covers all types of activities that could have impacts, such as intensive 
agriculture, pedestrians, cyclists, hunting, fishing, canoeing, etc. 
  
The general prevention regime covers existing activities (including legally permitted infrastructures 
and installations) as well as future activities. However, the roads bordering and crosscutting the area 
are exempted from the protection regime. 
 

 Effectiveness of the general prevention regime 
 
There are no cases of disturbance of species that needed Natura 2000 impact studies. Most of the 
disturbances were evident even without further study, such as e.g. the canoeing on the river Wümme 
and the hunting of ducks. These disturbances were handled case by case and on amicable basis. An 
agreement was concluded with hunters to stop hunting waterfowl. An agreement with canoeing clubs 
was concluded regulating forbidden zones and time periods. No indicators were used to assess the 
impact.  
 
In conclusion, it is safe to say that the regime effectively prevents deterioration of the natural habitat 
and significant disturbances of species on the site. It therefore fulfils the favourable conservation 
status of the habitat and species concerned. 
 

 Direct Effect 
 
There is no court decision yet concerning nature protection aspects of the Borgfelder Wümmewiesen. 
As stated earlier German courts have accepted direct effect of Dir 79/409 and Dir 92/43 in other cases. 
 
 
8. APPROPRIATE IMPACT ASSESSMENT (AIA) (ARTICLE 6(3) FIRST PHRASE) 
 

 Scope of the plans/projects requiring an appropriate assessment 
 
See case studies I and II No 8.  
 

 Screening for the appropriate assessment: no relationship with the 
management of the site 

 
It was obvious from the character of the activities whether or not they were directly related to or 
necessary for the management of the site. 
 

 Screening for the appropriate assessment: significant effect 
 
No formal preliminary assessment concerning the capability of projects for significant effect on the 
site has by now been carried out. Most of the disturbances were self-evident. In consequence, no 
Natura 2000 impact study has been undertaken. Rather, the disturbances were successfully tackled 
directly and without further research.  
 
Instead of project related formal assessments the authorities have commissioned in-depth status reports 
on the site. The last one which was part of the management plan is 14 years old and deemed to be 
outdated. A new report on the status of the area (combined with management measures) is presently 
being elaborated.  
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 Quality of the assessors 
 
As there was no formal assessment of impact no other authority or operator had to be involved. 
However, the competent nature protection unit of the Senator for Environment in Bremen stands in 
permanent exchange of views and information with the BUND, an environmental NGO which has a 
local project group on issues of maintenance of the SPAs and SACs in Bremen.  
 
Independent experts have been mandated to elaborate a new report on the status of the area. There is 
no doubt that they are highly qualified and neutral. 
 

 Form and content of the appropriate assessment 
 
There have so far not been a project related impact study.  
 
9. SUBSTANTIVE DECISION CRITERION (ARTICLE 6(3) SECOND PHRASE) 
 

 The scope of the authorisation 
 
There were no authorisations of projects within the site. Projects outside the site (such as development 
of agricultural land) were authorised but not checked in terms of impacts on the protected area.  
 
 Substantive decision criterion guiding the authority 
 
As a matter of law, in cases where the authority is deciding to authorise a plan/project (despite the 
negative conclusions of the assessors), the authority must be aware that it can do so only on the 
condition that it is convinced that the project/plan will not adversely affect the ‘integrity’ of the site 
concerned.  
 
Did the competent national authority agree to the plan/project only after having ascertained that it will 
not adversely affect the integrity of the site concerned? As there were no authorisations of projects 
within the protected area this questions is not pertinent. With regard to projects outside the area the 
authorities were probably aware of their legal duty to check effects on the site. However, the projects 
(like housing and road constructions in the vicinity, development of agricultural land, etc.) were of a 
kind whose effect on the site appeared a bit far-fetched.  
 

 Precautionary decision-making 
 
The authority was aware that pursuant to ECJ case law in case of any (scientific) reasonable doubt 
over the absence of any effects, they were obliged to refrain from issuing the authorisation. However, 
there was no suspicion of significant effect.  
 

 Participatory decision-making 
 
There were no authorisations of projects within the site.  
 

 Direct effect 
 
National courts ruled that Article 6(3) has direct effect but not in relation to the Borgfelder 
Wümmewiesen.  
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10. DEROGATORY REGIME (ARTICLE 6(4)) 
 
No projects within the sites were authorised. Neither were significant effects of projects outside the 
area determined. Therefore Article 6 (4) Dir 92/43 was not applied.  
 
 
11. LITIGATION 
 
No litigation concerning nature protection aspects of the Borgfelder Wümmewiesen has been carried 
out.  
 
 
12. BIBLIOGRAPHY & TABLE OF CASES 
 
See Case studies I and II No 12.  
 




