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PART ONE: OVERVIEW 
 
 
1 GENERAL INFORMATION 

Designated SPAs and SACs  
 
Special Protection Areas (SPAs) are strictly protected sites classified in accordance with the Wild 
Birds Directive. In the UK the first SPAs were identified and classified in the early to mid 1980s.  
Classification has since progressed and a regularly updated UK SPA Summary Table provides an 
overview of both the number of classified SPAs and those approved by Government that are currently 
in the process of being classified (these are known as potential SPAs, or pSPAs). 
  
A full list of UK SPAs is also available, which gives the site name, site code, area, and location and its 
classification status. This has also been split into lists for each individual country in the UK (England, 
Northern Ireland, Scotland and Wales). 
  
The Birds Directive provides no formal criteria for selecting SPAs, so the JNCC, on behalf of the 
statutory country conservation agencies and government, published SPA Selection Guidelines for use 
in the UK. Each SPA has been selected according to the principles laid out in the selection guidelines.  
 
In 2001 a SPA Review was published by the JNCC which has revised Government understanding of 
the UK SPA network both in terms of the number of sites selected and the species that qualify within 
these sites. As a result of the Review the legal documents for many classified SPAs in the UK network 
require amendment to incorporate changes to qualifying species. This process is on-going and will 
include implementation of the Wild Birds Directive in the UK’s marine environment. 
 
Of the 253 classified SPAs in the UK, 78 are in England, 1 in England/Scotland, 2 in England/Wales, 
14 in Northern Ireland, 141 in Scotland and 17 in Wales.  
 
Special Areas of Conservation (SACs) are strictly protected sites designated under the EC Habitats 
Directive. Article 3 of the Habitats Directive requires the establishment of a European network of 
important high-quality conservation sites that will make a significant contribution to conserving the 
189 habitat types and 788 species identified in Annexes I and II of the Directive (as amended). The 
listed habitat types and species are those considered to be most in need of conservation at a European 
level (excluding birds). Of the Annex I habitat types, 78 are believed to occur in the UK. Of the Annex 
II species, 43 are native to, and normally resident in, the UK. 
 
There are a total 614 designated SACs, SCIs or cSACs in the United Kingdom (excluding Gibraltar). 
In addition, there are currently 8 possible SACs and 1 draft SACs that have not yet been submitted to 
the European Commission. Of these 614 SACs, SCIs or cSACs 230 are in England, 3 in 
England/Scotland, 7 in England/Wales, 53 in Northern Ireland, 236 in Scotland, and 85 in Wales.  

1.1 Biogeographical regions  
 
The United Kingdom (excluding Gibraltar) falls entirely within the Atlantic Biogeographical Region.  
 
1.2 Institutional context 
 
Until 1999, overall Governmental responsibility for implementing the Habitats Directive and 
approving the UK SAC list rested with central government, Department of the 
Environment/Department for Environment, Transport and the Regions (DoE/DETR). Since 1999, 
devolution has altered the political landscape of the UK. In Scotland, Wales and Northern Ireland, 
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implementation of the Habitats Directive (including the selection of SACs) is now a devolved matter 
for each of the country administrations (the Scottish Executive, the Welsh Assembly Government and 
the Northern Ireland Executive); The Department for Environment, Food and Rural Affairs (Defra) 
(formerly DETR) is responsible for implementation of the Directive in England. Ultimately, relations 
with the European Union and obligations arising out of the Treaties remain the responsibility of the 
UK Government. 
 
In addition, a number of statutory conservation agencies have been established. These are the 
Countryside Council for Wales (CCW), English Nature (EN) and Scottish Natural Heritage (SNH), 
together with the Environment and Heritage Service (EHS) in Northern Ireland. These statutory 
agencies provide advice to government on the selection of SACs. The work of the agencies is co-
ordinated through the Joint Nature Conservation Committee (JNCC), ensuring that common standards 
for site selection are maintained throughout the UK. 
 
In addition to this co-ordinating role, the JNCC is responsible for identifying and selecting marine 
SACs in UK off-shore waters.  
 
1.3 The implementation of Article 6 
 
The Directive was initially implemented by way of Statutory Instrument 1994 No 2716, The 
Conservation (Natural Habitats &c) Regulations (SI 1994/2716). In particular Regulations 16 and 17 
made provision for management agreements for European sites; Regulations 18 to 27 made provision 
in respect of European sites for the control of damaging operations and for special nature conservation 
orders; Regulations 33 to 36 made special provision for the protection of European marine sites.  
A “European Site” is defined by SI 1994/2716 as amended by SI 2000/192 and SI 2007/1843 as: 

  
10.—(1)  In these Regulations a "European site" means-  
 (a) a special area of conservation, 
 (b) a site of Community importance which has been placed on the list referred to 
in the third sub-paragraph of Article 4(2) of the Habitats Directive, 
 (c) a site hosting a priority natural habitat type or priority species in respect of 
which consultation has been initiated under Article 5(1) of the Habitats 
Directive, during the consultation period or pending a decision of the Council 
under Article 5(3),  
 (d) an area classified pursuant to Article 4(1) or (2) of the Wild Birds Directive, 
or 
“(e) a site in Great Britain which has been proposed to the Commission by a 
devolved administration or the Secretary of State as a site eligible for designation 
as a special area of conservation for the purposes of meeting the United 
Kingdom’s obligations under Article 4(1) of the Habitats Directive, until such 
time as— 
(i) the site is placed on the list of sites of Community importance referred to in 
the third sub-paragraph of Article 4(2) of the Habitats Directive; or 
(ii) agreement is reached or a decision is taken pursuant to Article 4(2) of that 
Directive not to place the site on that list. 

 
A “European offshore marine site” is defined by SI 2007/1842 as: 

 
15. In these Regulations a “European offshore marine site” means any of the 
following located in the offshore marine area— 
(a) a special area of conservation; 
(b) a site of Community importance which has been placed on the list referred to 
in the third sub-paragraph of Article 4(2) of the Habitats Directive; 
(c) a site hosting a priority natural habitat type or priority species in respect of 
which consultation has been initiated under Article 5(1) of the Habitats 
Directive, during the consultation period or pending a decision of the Council 
under Article 5(3); 
(d) a site classified as a special protection area under regulation 12; and 
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(e) a site which has been proposed to the Commission by the Secretary of State 
as a site eligible for designation as a special area of conservation for the purposes 
of meeting the United Kingdom’s obligations under Article 4(1) of the Habitats 
Directive until such time as— 
(i) the site is placed on the list of sites of Community importance referred to in 
the third sub-paragraph of Article 4(2) of the Habitats Directive; or 
(ii) agreement is reached or a decision is taken pursuant to Article 4(2) of that 
Directive that the site is not to be placed on that list. 

 
Part IV of SI 1994/2716 made provision for the adaptation of planning and certain other controls for 
the protection of European sites; in particular- 
 

•  Regulations 48, 49 and 54 require the effect on a European site to be considered before a 
grant of planning permission and, subject to certain exceptions, restrict the grant of planning 
permission where the integrity of the European site would be adversely affected; 

• Regulations 50 and 51 and 55 to 58 require planning permissions granted before the date on 
which a site becomes a European site (or if later, the commencement of these Regulations) to 
be reviewed and in certain circumstances revoked where the integrity of the site would be 
adversely affected. 

Equivalent provision for the requirement to consider the effect on a European site and for review is 
made as respects the construction or improvement of highways, roads or cycle tracks (regulations 69 
and 70), consents under the Electricity Act 1989 (regulations 71 to 74), authorisations under the Pipe-
lines Act 1962 (regulations 75 to 78), orders under the Transport and Works Act 1992 (regulations 79 
to 82), authorisations and licences under the Environmental Protection Act 1990 (regulations 83 and 
84) and discharge consents under water pollution legislation (regulation 85). Regulations 60 to 67 
make special provision as respects general and special development orders, simplified planning zones 
and enterprise zones. 
 
As a result of amendments to the Directive and as a result of rulings from the European Court of 
Justice (ECJ) the SI 1994/2716 was amended a number of times and new legislation was adopted. 
 
SI 2007/1842; The Offshore Marine Conservation (Natural Habitats &c) Regulations 2007, 
implements the Wild Birds Directive and the Habitats Directive in relation to marine areas where the 
UK has jurisdiction beyond its territorial sea.  
 
SI 2007/1843; The Conservation (Natural Habitats &c) (Amendment) Regulations 2007 amend the SI 
1994/2716. They generally only apply to England and Wales (corresponding amendments have been 
made in respect of Scotland by SSI 2007/80). These amendments ensure that Part IV of the 1994 
Regulations apply in respect of certain plans and projects that are likely to have an adverse effect on a 
European offshore marine site. 
 
In addition, and in particular SI 2007/1843 amends SI 1994/2716: 
 

• Regulation 49(2)(b) of the 1994 Regulations is amended by regulation 5(24) to provide that, in 
the determination of whether there are imperative reasons of overriding public interest 
justifying a plan or project, the opinion of the European Commission is a matter to which the 
competent authority must have regard.  

• Regulation 5(55) inserts a new Part IVA (appropriate assessments for land use plans) into the 
1994 Regulations, containing new regulations 85A to 85E. New regulation 85A provides that 
Part IVA extends to England and Wales only and defines “land-use plan” and “plan-making 
authority”. A plan-making authority must consider whether their land-use plan is likely to 
have a significant effect on a European site in Great Britain or a European offshore marine 
site. If any significant effect is not directly connected with or necessary to the management of 
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the site, an appropriate assessment must be made of the implications for the site in view of that 
site’s conservation objectives, undertaking any necessary consultation (new regulation 85B).  

• The plan-making authority is to give effect to the plan only after having ascertained that it will 
not adversely affect the integrity of the site (new regulation 85B(4)), unless they are satisfied 
that there are no alternative solutions and there are imperative reasons of overriding public 
interest as set out in new regulation 85C.  

• Where a plan-making authority propose to give effect to a plan notwithstanding a negative 
assessment, they must notify, in England, the Secretary of State or, in Wales, the Welsh 
Ministers (new regulation 85C(8)). The subsequent procedure is set out in new regulation 
85C(9) and (10).  

• New regulation 85D provides for co-ordination where two or more local planning authorities 
prepare a joint local development document under section 28 of the Planning and Compulsory 
Act 2004.  

• In the event of a plan being given effect despite a negative assessment for reasons of 
overriding public interest, new regulation 85E requires that any necessary compensatory 
measures are to be taken to ensure that the overall coherence of Natura 2000 is protected. 

 
Similar legislation has been adopted in Northern Ireland to implement the Directives: in particular, the 
Conservation (Nature Habitats etc) Regulations (Northern Ireland) 1995 Statutory Rule 1995 No 380 
(SR 1995/380), as amended by SR 2004/435 and SR 2007/345. 
 
The main relevant provisions of SI 1994/2716 as amended are provided in the annex to this country 
report.  These cover management agreements (provisions 16-17), control of potentially damaging 
operations (provisions 18-21), special nature conservation orders (provisions 22-27), adaptation of 
planning and other controls (provisions 47, 49-53), planning (provisions 54-57), and appropriate 
assessments for land use plans (provisions 85A-85E).  

 
1.4 Failure to implement Article 6 
 
Of relevance is the case C6-05 which considered, inter alia, whether the UK had correctly transposed 
the provisions of Article 6 of the Habitats Directive. The (then) UK legislation – the Conservation 
(Natural Habitats &c) Regulations 1994 (SI 1994/2716)– contained a general regulation that required 
all competent authorities to exercise their functions so as to ensure compliance with the requirements 
of the Habitats Directive. The Commission argued that these general clauses were not sufficiently 
precise to ensure transposition into national law of the specific obligations imposed by the Directive.  
 
A complaint alleging incomplete transposition of Article 6.2 of the Directive was abandoned by the 
Commission as regards England, Wales, Scotland and Northern Ireland (but maintained, and upheld 
by the ECJ, as regards Gibraltar).  
 
There was a further complaint alleging incomplete transposition of Articles 6.3 and 6.4 in three 
specific areas: water abstraction plans and projects, land use plans and (as regards Gibraltar only) 
review of existing planning rights.  
 
The ECJ ruled that the UK had not transposed Articles 6.3 and 6.4 correctly as regards water 
abstraction plans and projects. 
 
The ECJ ruled that as a result of the failure to make land use plans subject to appropriate assessment 
of their implications for SACs, Articles 6.3 and 6.4 of the Habitats Directive had not been transposed 
sufficiently clearly and precisely into UK law. 
 
The UK has adopted a number of changes to the national legislation to take account of the rulings of 
the ECJ in this case (which were not limited to consideration of Article 6 of the Habitats Directive), in 
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particular SI 2007/1843 for England and Wales (and similar legislation for Scotland and for Northern 
Ireland). 
 
2 SPECIAL PROTECTION AREAS (SPA) 
 
2.1 SPA designation procedure 
 
The Birds Directive provides no formal criteria for selecting SPAs, so the JNCC, on behalf of the 
statutory country conservation agencies and government, published SPA Selection Guidelines for use 
in the UK. Each SPA has been selected according to the principles laid out in the selection guidelines.  
 
These selection guidelines divides the  process into two stages. The first stage is intended to identify 
areas which are likely to qualify for SPA status. The four selection guidelines in Stage 1 are: 
 

1. An area is used regularly by 1% or more of the Great Britain (or in Northern Ireland, the all-
Ireland) population of a species listed in Annex I of the Birds Directive (79/409/EEC as 
amended) in any season. 

2. An area is used regularly by 1% or more of the biogeographical population of a regularly 
occurring migratory species (other than those listed in Annex I) in any season. 

3. An area is used regularly by over 20,000 waterfowl (waterfowl as defined by the Ramsar 
Convention) or 20,000 seabirds in any season. 

4. An area which meets the requirements of one or more of the Stage 2 guidelines in any season, 
where the application of Stage 1 guidelines 1, 2 or 3 for a species does not identify an 
adequate suite of most suitable sites for the conservation of that species. 

 
These areas are then considered further using one or more of the judgements in Stage 2 to select the 
most suitable areas in number and size for SPA classification. Stage 1's fourth guideline gives 
consideration, using the Stage 2 judgements, to cases where a species' population status, ecology or 
movement patterns may mean that an adequate number of areas cannot be identified from Stage 1's 
first three guidelines alone. In addition, these Stage 2 judgements are particularly important for 
selecting and determining the boundaries of SPAs for thinly dispersed and wide-ranging species. The 
seven Stage 2 judgements are: 
 

1. Population size and density 
2. Areas holding or supporting more birds than others and/or holding or supporting birds at 

higher concentrations are favoured for selection. 
3. Species range  
4. Areas selected for a given species provide as wide a geographic coverage across the species' 

range as possible. 
5. Breeding success 
6. Areas of higher breeding success than others are favoured for selection. 
7. History of occupancy 
8. Areas known to have a longer history of occupation or use by the relevant species are 

favoured for selection. 
9. Multi-species areas 
10. Areas holding or supporting the larger number of qualifying species under Article 4 of the 

Directive are favoured for selection. 
11. Naturalness 
12. Areas comprising natural or semi-natural habitats are favoured for selection over those which 

do not. 
13. Severe weather refuges 

 
Areas used at least once a decade by significant proportions of the biogeographical population of a 
species in periods of severe weather in any season, and which are vital to the survival of a viable 
population, are favoured for selection. 
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In the application of Stage 2 judgements, a preference should be given to those areas which contribute 
significantly to the species population viability locally and as a whole. The protection of the 
populations in these areas is considered alongside, and is complemented by, other non-site-based 
special measures designed to maintain populations. 
  
The national implementation of the Natura 2000 network and other special conservation measures 
need to be co-ordinated at a European Union level to ensure the survival and reproduction in the areas 
of distribution of each Annex I or migratory bird species. In the light of this objective, selection of 
SPAs in the UK has regard to conservation measures being taken for each species by other European 
Union Member States. 
 
At the time of classification two documents are produced; the citation and the Natura 2000 Standard 
Data Form. The format of this form and explanatory notes are provided on the European Commission's 
website (see below). Both are legal documents, the former is used within the UK to consult with the 
public at classification, and the latter is derived from the citation and is the standard way in which data 
are registered by government and transmitted to the European Commission.  
 
2.2 SPA data overview table 
 
1 How many SPAs are there? There are 253 classified SPAs in UK (excluding Gibraltar) covering 

a total area of 1,583,928 hectares. There are also 11 potential SPAs.. 

Of these 253 classified SPAs, 72 have marine components of which 

1 is exclusively marine (Bae Caerfyrddin/Carmarthen Bay SPA, 

Wales. 

Information as of 31 August 2007 

2 What percentage of land area is 

covered by SPAs? 

This information is not available. Many coastal and estuarine sites 

include areas of marine waters, but there is no breakdown of area 

between terrestrial and marine components.  

3 What percentage of territorial sea 

is covered by SPA? 

See answer above 

4 How many SPAs have been 

formally designated? 

253 classified SPAs 

5 What is the average size of SPAs? 

(ha) 

Average size of classified SPA is 6,260.58 ha 

6 What size is the smallest SPA? 

And the largest? (ha) 

The smallest SPA is Imperial Dock Lock, Leith, Scotland with an 

area of 0.11 ha. 

The largest SPA is a potential SPA, Liverpool Bay/Bae Lerpwl in 

England/Wales with an area of 197,504.24 ha. The largest classified 

SPA is the North Pennine Moors, England with an area of 

147,246.41 ha 
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3 SPECIAL AREAS OF CONSERVATION (SAC) 
 
3.1 SAC designation procedure 
 
Of the 189 habitat types listed in Annex I of the Habitats Directive, 78 are believed to occur in the UK, 
of which 23 are priority habitats types. The Directive is now being implemented off-shore and three 
Annex I habitat types occur off-shore (a further type may occur off-shore).  
 
Of the 788 species on Annex II list, 61 have been recorded in the UK since 1900, of which only one is 
a priority species. Of these 61 species recorded in the UK in the last 100 years, 21 have not had 
specific sites proposed mostly because they are extinct in the UK or have been recorded only as non-
natives or as vagrants.  
 
Annex III of the Habitats Directive includes criteria for selecting sites eligible for identification as 
SCIs and designation as SACs. In addition to Annex II of the Directive the UK developed additional 
principles for site selection which interpret and supplement the Annex III selection criteria and which 
were developed in the light of the discussions between Member States and the Commission at the 
1994 Atlantic Biogeographical meeting. These site assessment criteria include: 

• For Annex I habitats: representativity, relative surface area of habitat, and global assessment; 
• For Annex II species: proportion of UK population, conservation of features important for 

species survival, isolation of species populations, and global assessment; 
• Additional principles: priority/non-priority status, geographical range, special UK 

responsibilities, multiple interest, and rarity. 
 
3.2 SAC data overview table 
 
1 How many SACs are there? There are 608 SACs (2,504,184 ha), 3 SCIs (479 ha) and 3 

candidate SACs (126,177 ha) in UK.  

In addition there are 9 possible and draft SACs (2,343,248 ha) 

Information as of 20 December 2007 

2 What percentage of land area is 

covered by SACs? 

6.82% (for the 614 SACs, SCIs and cSACs) 

3 What percentage of territorial sea 

is covered by SACs? 

6% 

4 How many SACs have been 

formally designated? 

608 SACs have been formally designated 

5 What is the average size of SACs? 

(ha) 

The average size of the designated SACs is 4,118.72 ha 

6 What size is the smallest SAC? 

And the largest? (ha) 

The smallest SAC is Hestercombe House, Somerset, England with 

an area of 0.08 ha. 

The largest SAC is the Moray Firth, Highlands, Scotland with an 

area of 151,341.67 ha. 

There is a draft SAC off-shore, Dogger Bank, with an area of 

1,340,527 ha 

 
 



Milieu Ltd. Habitats Directive – Report for the United Kingdom / 12 
 

4 NATURA 2000 SITES 
 
4.1 Transposition of Natura 2000 management regimes 
 
The national legislation, SI 1994/2716 as amended by SI 2000/192 and SI 2007/1843 defines a 
“European Site” as including SACs, SCIs and SPAs. SI 1994/2716 defines a Natura 200 site: 

  
"Natura 2000" means the European network of special areas of conservation, and 
special protection areas under the Wild Birds Directive, provided for by Article 
3(1) of the Habitats Directive; 
 

The general management regimes for Natura 2000 sites are thus described above and are not repeated 
here. As already noted above, some supplementary provisions apply to Natura 2000 sites, see in 
particular Regulation 24 of SI 1994/2716. See also Regulation 53 on compensatory measures, 
including for Natura 2000 sites.  
 
4.2 Transposition of Natura 2000 general protection regime 
 
The legislation referred to above also sets out the general protection regimes for Natura 2000 sites.  
 
 
4.3 Transposition of Natura 2000 protection regime  
 
See answer above.  
 
4.4 Natura 2000 data overview table 
 
1 How many Natura 2000 sites are 

there? 

Separate information on the numbers of Natura 2000 sites is not 

available.  

 
 
 



Milieu Ltd. Habitats Directive – Report for the United Kingdom / 13 
 

PART TWO: CASE STUDY 1 –  
Proposed Dibden Bay Container Terminal 

 
 
This case study concerns a proposal to build a deep water container terminal by Associated British 
Ports at Dibden Bay in Hampshire. The application for planning permission included a quay length of 
some 1,850 metres and provide for dredging and other works, access roads, compulsory acquisition of 
land, a recharge of the foreshore and provision for a conservation area. Following a number of 
objections to the proposed project a Public Inquiry was held. The Report of the Planning Inspector was 
submitted to the Secretary of State. The Inspector recommended that planning permission be refused. 
The Secretary of State agreed with these recommendations and refused planning permission.  
 
The Solent contains seven international nature conservation sites, including the Solent and 
Southampton Water SPA, and the Solent European Marine Sites (SEMS) Management Scheme was 
prepared with the aim of developing a strategy for managing the marine and coastal resources of the 
Solent in a more integrated and sustainable way. The SEMS management scheme will cover all 
activities within the 3 SPA/Ramsars and the Solent SAC up to and including Highest Astronomical 
Tide, while activities occurring adjacent to the sites will also be considered if it is thought that they 
may have an effect on the features of interest in the sites. A further marine cSAC is present adjacent to 
the SEMS, known as the South Wight SAC. This has been selected for intertidal and subtidal reefs, 
vegetated sea cliffs and sea caves. A separate management scheme is being progressed for the adjacent 
South Wight SAC. 
 
5. BASIC DESCRIPTION OF THE SPA or SAC 
 
One aspect of the Public Inquiry into the proposed development at Dibden Bay to build a container 
terminal concerned whether and to what extent the proposed development would have, either on its 
own or in combination with other plans or projects on: 

• Solent and Southampton Water SPA 
• Solent and Southampton Water Ramsar site 
• Solent Maritime cSAC 
• River Itchen cSAC 

 
This case study focuses on the Solent and Southampton Water SPA. 
 
Solent and Southampton Water SPA 
Site Code UK9011061 
Classified as an SPA 199810 
Size of 5,505.86 ha 
 
Protection Status 
UK01 (NNR) 21.8% cover 
UK04 (SSSI/ASSI) 100% cover 
 
ARTICLE 4.1 QUALIFICATION (79/409/EEC) 
During the breeding season the area regularly supports: 
 
Larus melanocephalus 15.4% of the GB breeding population 

5 year peak mean, 1994-1998 
Sterna albifrons 
(Eastern Atlantic - breeding) 

2% of the GB breeding population 
5 year peak mean, 1993-1997 

Sterna dougallii 
(Europe - breeding) 

3.1% of the GB breeding population 
5 year peak mean, 1993-1997 
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Sterna hirundo 
(Northern/Eastern Europe - breeding) 

2.2% of the GB breeding population 
5 year peak mean, 1993-1997 

Sterna sandvicensis 
(Western Europe/Western Africa) 

1.7% of the GB breeding population 
5 year peak mean, 1993-1997 

 
 
ARTICLE 4.2 QUALIFICATION (79/409/EEC) 
Over winter the area regularly supports: 
 
Anas crecca 
(North-western Europe) 

1.1% of the population 
5 year peak mean, 1992/3-1996/7 

Branta bernicla bernicla 
(Western Siberia/Western Europe) 

2.5% of the population 
5 year peak mean, 1992/3-1996/7 

Charadrius hiaticula 
(Europe/Northern Africa - wintering) 

1.2% of the population 
5 year peak mean, 1992/3-1996/7 

Limosa limosa islandica 
(Iceland - breeding) 

1.7% of the population 
5 year peak mean, 1992/3-1996/7 

 
ARTICLE 4.2 QUALIFICATION (79/409/EEC): AN INTERNATIONALLY IMPORTANT ASSEMBLAGE 
OF BIRDS 
Over winter the area regularly supports: 
 
51361 waterfowl (5 year peak mean 01/10/1998). 
 
Including: Branta bernicla bernicla , Anas crecca , Charadrius hiaticula , Limosa limosa islandica 
 
Vulnerability. 
A number of key factors affect the Solent and Southampton Water SPA; these can be summarised as 
follows: 

1) Previous flood and coastal defence works, land-claim and dredging operations have 
modified physical processes and sediment transfer patterns which can have a knock-
on effect on the extent and distribution of intertidal habitats. 

2) Sea level rise and issues related to coastal squeeze. 
3) Potential for accidental pollution from shipping, heavy industrial activities and former 

waste disposal sites, as well as ongoing impacts from wastewater discharge. 
4) High levels of pressure both on shore and at sea from recreational and commercial 

interests, in what is a busy developed area. 
 
These issues are dealt with through site management statements and joint projects with outside 
organisations e.g. intertidal sediment recharge, monitoring of saltmarsh erosion or though the relevant 
planning/ review provisions of the Habitat Regulations. Other more strategic issues are being 
addressed locally through such initiative as Shoreline Management Plans, Estuarine Management 
Plans and eventually through the Management Scheme which will cover the European Marine Sites 
including the Solent and Southampton Water SPA. 
 
 
6. MANAGEMENT OF NATURA 2000 SITES 
 

 Site’s conservation objectives (SCO) 
 
Under SI 1994/2716 Regulation 33(2) the ‘appropriate nature conservation body’ is required to advise 
other relevant authorities as to the conservation objectives for an European marine site and on any 
operations which may cause deterioration of natural habitats or the habitats of species, or disturbance 
of species, for which the site has been designated.  
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English Nature is the appropriate nature conservation body for the Solent European Marine Site, 
which includes the Solent and Southampton Water SPA. Such advice (the Regulation 33 Advice) was 
issued on 18th October 2001.  
 
The Advice makes it clear that conservation objectives are the starting point from which management 
schemes and monitoring programmes may be developed as they provide the basis for determining 
what is currently or may cause a significant effect, and for informing on the scope of appropriate 
assessments of plans or projects. The conservation objectives set out what needs to be achieved and 
thus deliver the aims of the Habitats Directive. 
 
The SEMS Management Scheme makes a distinction between plans and projects, operations which 
may cause deterioration or disturbance, and activities. Plans and projects: In general any action which 
requires an application to be made for specific statutory consent, authorisation, licence or other 
permission is considered as a plan or project. There are separate provisions within the Habitats 
Regulations for considering the impacts of Plans and Projects. The term ‘operation’ is used to describe 
the mechanism by which a given activity within, adjacent to, or remote from a European marine site 
may have the potential to cause deterioration to the natural habitats for which the site was designated 
or disturbance to the species and its habitats for which the site was designated. Activities are those 
actions that are not plans or projects. They may be controlled or managed by competent or Relevant 
Authorities on a continuing basis or may fall outside of any jurisdiction. Activities includes those that 
a Relevant Authority has some statutory role and those which the Relevant Authority has some form 
of management or control over due to other non statutory functions such as land ownership. 
 
The Regulation 33 Advice sets broad conservation objectives for maintaining, subject to natural 
change, the favourable condition of individual features or sub-features. The advice also identified any 
operations which may adversely effect (cause deterioration or damage to) the interest features. The 
Regulation 33 Advice is one of the tools used to identify the extent to which existing control measures, 
management and use are, or can be made, consistent with the conservation objectives, thereby 
focusing the attention of Relevant Authorities and monitoring efforts to areas that may need new or 
refined management measures. This advice therefore forms the basis for the production of the 
management scheme for the SEMS, which focused on activities which may be ‘highly vulnerable’ to 
the features of the site.  
 
Natural England (NE) is required to regularly monitor the site to establish whether the conservation 
objectives are being met. In making its assessment NE will make use of existing monitoring initiatives 
which have already been long established within the SEMS, including the National Wetland Bird 
Survey and the National Marine Monitoring Programme providing water quality data. It is envisaged 
that the monitoring programme will evolve over time and that other Relevant Authorities with 
conservation expertise will be able to contribute to the provision of monitoring data. In addition, the 
coastal Biodiversity Action Plan (BAP) also highlights the importance of monitoring and has an action 
to establish an agreed monitoring programme for coastal biodiversity (in particular bird numbers) to 
use as an indicator of the health of coastal systems. 
 

 Conservation Measures 
 
The conservation measures include both positive and negative measures.  
 
The SEMS Management Scheme, as noted above, covers the whole of the European Marine Site – 
which itself includes a number of SACs/SPAs. The Scheme covers activities within the sites as well as 
activities outside the sites if considered relevant.  
 
The areas within these designations had previously been designated as Sites of Special Scientific 
Interest (SSSI) and thus had already been the subject of protection and conservation measures. 
However, the SSSI legislation did not allow for the designation of areas below the Mean Low Water: 
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the Habitats Regulations introduced new legislation which allowed for the designation of the subtidal 
areas within SACs or SPAs. The SEMS therefore, covers areas within these designations that lie 
below Highest Astronomical Tide (HAT) and a defined marine boundary. 
 

 Management Plan 
 
As already noted, the SEMS Management Scheme is designed for the SEMS itself – but this includes a 
number of SACs/SPAs.  
 
To help ensure that all Relevant Authorities are working to the same goal, a number of key principles 
have been agreed by the Relevant Authorities which underlie the production of the management 
scheme for the SEMS. Principle 4 – Links to Existing Management and Other Plans/Initiatives states 
that where appropriate the SEMS management scheme will directly utilise management actions from 
other existing management plans. The actions identified in the management scheme will therefore 
serve to inform and support existing management effects rather than duplicate them. The management 
measures identified in other plans will remain the mechanism through which these are to be 
implemented. Appendix 1 to the SEMS Management Scheme includes a detailed list of all current 
plans affecting the SEMS. These plans include shoreline management plans, local Environment 
Agency plans, SSSI/Ramsar management plans, Local Nature Reserve (LNR) management plans, 
National Park management plans, Coastal Habitat Management Plans (CHaMPs), Sites of Important 
Nature Conservation (SINC), local and national Biodiversity Action Plans (BAP) and sustainable 
development strategies for estuaries. These plans must integrate with the SEMS management scheme 
to ensure that there is only a single management scheme through which all relevant authorities 
exercise their duties under SI 1994/2716.  
 

 Statutory, administrative or contractual measures 
 
Conservation measures are set out through a mix of statutory, administrative and contractual measures. 
In addition to the general obligation in SI 1994/2716 Regulation 34, which requires relevant 
authorities to exercise their functions so as to be compliant with the Habitats Directive, a number of 
other provisions are relevant. By Regulation 35, the Secretary of State may made Directions requiring 
specified conservation measures to be included in the management scheme. By Regulation 36 the 
appropriate nature conservation body may make byelaws for the protection of a European marine site. 
By Regulation 28 the appropriate nature conservation body may make byelaws for the protection of a 
European site. The appropriate nature conservation body is also able to make management agreements 
with landowners with regard to site protection. By Regulation 32 these bodies have the power of 
compulsory acquisition if they are unable to conclude a management agreement or a reasonable 
management agreement.  
 
By Regulation 33, Natural England issued a ‘Regulation 33 Advice’ to the relevant authorities as 
to the conservation objectives for the site, and on  any operations which may cause deterioration of 
natural habitats or the habitats of species, or disturbance of species, for which the site has been 
designated. 
 
Natural England is required to regularly monitor the SEMS to establish whether the conservation 
objectives are being met. The ‘favourable condition table’ which is derived from the conservation 
objectives, outlines the condition in which the site should be maintained. Natural England is required 
to report to the JNCC on the condition of each interest feature and the site every six years. Thus 
monitoring is based on a rolling six-year timetable.  
 

 Funding 
 
Solway LIFE project. Consultation draft March 2000. Solway European Marine Site Scheme of 
Management. 
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7. PREVENTIVE REGIME FOR BOTH SPA AND SCA (ARTICLE 6(2)) 
 

 Type of prevention regime provided by legislation 
 
The Solent and Southampton Water SPA is protected by the general protection provided by SI 
1994/2716 for “European Sites”.  This legislation also enables the Secretary of State to make special 
nature conservation orders in respect of any land within a European Site. These protection measures 
are supplemented by the specific protection regime provided by the same piece of legislation for 
special provisions for European Marine Sites. In addition, the appropriate nature conservation body 
may make byelaws for the protection of a European site. 
 

 Scope of the preventive measures 
 
An owner or occupier of land within a European Site may not carry out specified operations without 
the written approval of  the appropriate nature conservation authority. The operation must be carried 
out in accordance with the relevant management agreement.  
 
As regards existing consents, these must be reviewed by the appropriate nature conservation body as 
regards their compatibility with the conservation objectives of the site and, if necessary modify or 
withdraw that consent.  
  
The Secretary of State may, after consultation with the appropriate nature conservation body, make in 
respect of any land within a European site an order (a "special nature conservation order") specifying 
operations which appear to him to be likely to destroy or damage the flora, fauna, or geological or 
physiographical features by reason of which the land is a European site. Again the owner or occupier 
of the land which is subject to the special nature conservation order may not carry out operations on 
that land without written approval of the relevant nature conservation body.  
 
In addition, of course, any plan or programme is not directly connected with or necessary to the 
management of the site, and which is likely to have a significant effect on the site (either alone or in 
combination with other plans or projects), must have made an appropriate assessment of the 
implications for the site in view of that site's conservation objectives, before that plan or programme 
can be approved.  
 
Thus it can be assessed that the scope of preventative measures is wider than the narrow protection of 
the features that gave rise to the designation of the site. 
 

 Spatial range of preventive measures 
 
It is clear from the sections above that the spatial range of the preventative measures is spatially wider 
than the SPA itself. Indeed the management scheme for SEMS covers an area spatially wider than the 
SACs/SPAs that are included in the SEMS. 
 

 Nature of the activities covered by the general prevention regime 
 
New plans and projects are subject to special provisions in the Habitats Regulations. However, these 
do not deal with ongoing activities that may be occurring in the site. On land, in general ongoing 
activities within European sites are already managed through the SSSI framework; however, this does 
not extend into the marine environment and further management measures may be required. The 
Habitats Regulations SI 1994/2716 provide for this management through the production of a 
management scheme for each site. 
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 Direct Effect 
 
No national case law has been identified that has ruled on whether paragraph 2 of Article 6 of the 
Habitats Directive has direct effect.  
 
 
8. APPROPRIATE IMPACT ASSESSMENT (AIA) (ARTICLE 6(3) FIRST PHRASE) 
 

 Scope of the plans/projects requiring an appropriate assessment 
 
The Planning Inspector’s Report (at paragraph 36.118) summarises the relevant policy guidance : 
PPG9: Nature Conservation Paragraph C7 of Annex C to PPG9 refers to the legal restrictions that 
apply to development which is likely significantly to affect a SPA or SAC, in accordance with the 
Habitats Regulations 1994.  The same restrictions apply to cSACs and to Ramsar Sites as a matter of 
policy.  As regards the application of the Habitats Regulations to the proposed development it can be 
said that broadly, the Secretary of State for Transport is precluded from granting permission unless he 
can ascertain that the project would not adversely affect the integrity of the protected sites.   However, 
a derogation may apply if there is no alternative solution and the project must proceed for imperative 
reasons of overriding public interest. 
 
The relevant legislation – SI 1994/2716 refers to ‘plans or projects’ but does not define them further. 
In the case of WWF-UK v Secretary of State for Scotland, it was held that "the plan or project is that 
which is the subject matter of an application". The Planning Inspector in the Dibden Bay inquiry 
considered that this was the correct approach (paragraph 36.167). Thus he approved the approach 
taken by the proposer, that in making their appropriate assessment ABP proceeded on the basis that 
the "plan or project" to be assessed should include everything contained in their application for 
"consent, permission or other authorisation". Thus he rejected the alternative approach advocated by 
some objectors who suggested that the "core" component of the proposed project would be assessed in 
isolation from other measures proposed. 
 
Thus it can be assessed that the concepts of plans and programmes are widely interpreted.  
 

 Screening for the appropriate assessment: no relationship with the 
management of the site 

 
Regulation 48 of SI 1994/2716 sets out the legal obligation for ‘appropriate assessment. English 
Nature’s (now Natural England) guidance note HRGN1 ‘The Appropriate Assessment (Regulation 48) 
provides information on how to review a plan or programme to see if an Appropriate Assessment is 
required. As regards the SMES the Regulation 33 Advice sets out more detail on this specific to the 
SMES itself.  
 
The aim of the Regulation 33  advice is to enable all relevant authorities to direct and prioritise their 
work on the management of activities that pose the greatest potential threat to the favourable condition 
of interest features on the Solent European marine site. The advice is linked to the conservation 
objectives for interest features and will help provide the basis for detailed discussions within the 
management group to formulate and agree a management scheme to agreed timescales for the site. 
 
To develop the Regulation 33 advice on operations English Nature used a three step process involving: 

• an assessment of the sensitivity of the interest features or their component sub-features to 
operations; 

• an assessment of the exposure of each interest feature or their component sub-features to 
operations; and 

• a final assessment of current vulnerability of interest features or their component sub-features to 
operations. 
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 Screening for the appropriate assessment: significant effect 

 
The Regulation 33 Advice provides advice for screening plans and projects to determine whether an 
Appropriate Assessment is required. This is done on a case-by-case basis taking account of this 
Regulation 33 Advice.  
 
It is interesting to note that in the Dibden Bay case the Planning Inspector considered that no reliance 
could be placed on the Appropriate Assessment. He noted that the developer no longer adhered to the 
initial conclusion that the proposed development would not adversely affect the integrity of the 
European sites considered. The Inspector considered that, contrary to the view put forward by the 
developer, the proposals would be likely to have an adverse effect upon the integrity of the designated 
conservation sites. In reaching this view the Inspector found against the developer’s "functional 
approach" towards assessing environmental impact. He considered the developer’s assessment 
fundamentally flawed in that it treated compensatory measures as mitigation and wrongly relied on 
proposed habitat creation outside the European sites in concluding that the development would not 
adversely affect their integrity. The Secretary of State agreed with the Inspector that the Appropriate 
Assessment was inadequate as regards both its conclusion and its scope.  
 

 Quality of the assessors 
 
A Planning Inspector is an independent inspector appointed by the Secretary of State to hold a public 
inquiry and the report back to him with recommendations and conclusions.  
 
In the Dibden Bay Public Inquiry the Inspector was assisted by a Deputy Inspector, and an Assistant 
Inspector who had special responsibility for nature conservation. In addition, an Assessor participated 
appointed by the Secretary of State who reported on erosion, sedimentation and related matters.  
 
The Appropriate Assessment must be prepared by a competent authority (SI 1994/2716 Regulation 
48). In fact, as noted above, the Planning Inspector placed no reliance on the Appropriate Assessment. 
 
Associated British Ports (ABP) carried out an appropriate assessment of the Dibden Bay project 
because, as Harbour Authority, they were a "competent authority" within the meaning of the 
Regulations.  Their appropriate assessment was completed in September 2000.  It concluded that the 
proposed development would not adversely affect the integrity of the Ramsar Site, the SPA or the 
cSAC.  However, in the light of subsequent events, ABP are no longer able to conclude that the 
proposed development would not adversely affect the integrity of the Solent and Southampton Water 
SPA. It should be noted that this did not imply that ABP accepted that the proposed development 
would adversely affect the integrity of this European site. 
 

 Form and content of the appropriate assessment 
 
As noted above, the Inspector concluded that no reliance could be placed on the Appropriate 
Assessment carried out.  
 
In particular, he rejected the functional approach which had been adopted in making the Appropriate 
Assessment. He stated at paragraph 36.169 and following: 
 
“In making their appropriate assessment, ABP adopted a "functional" approach, in which the 
beneficial effects of proposed habitat creation measures outside the European sites were weighed 
against the adverse effects caused by the destruction of protected habitat.  Such an approach enabled 
ABP to conclude that their proposals would not adversely affect the integrity of the protected sites, so 
long as the benefits of habitat creation were equal to (or greater than) the damage caused by habitat 
destruction.   
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“I consider this approach to be fundamentally wrong.  The classification of a SPA is designed to 
protect bird habitat as well as the birds that use that habitat.  This is clear from the terms of the Birds 
Directive and from the Santoña Marshes judgementError! Reference source not found.. 
 
“In my view, the destruction, on a significant scale, of the protected habitat within a European site 
would be likely to have an adverse effect the integrity of that site.  The ordinary meaning of the word 
"integrity" includes "the condition of having no part or element taken away; completeness; the 
condition of not being marred or violated; original state".  The destruction of functional habitat 
necessarily implies rendering the site incomplete, and marring or violating its original state. 
 
“A more specific definition of "the integrity of a site" is given in Annex C of PPG9, for the express 
purpose of applying the Habitats Regulations.  This refers to "the coherence of [the site's] ecological 
structure and function, across its whole area, that enables it to sustain the habitat .... for which it was 
classified".  The destruction of protected habitat on a significant scale necessarily implies that the site's 
ecological structure will be damaged and rendered less coherent.  Manifestly, it will no longer sustain, 
across the whole of its area, the habitat for which it was classified.” 
 
Further, the Planning Inspector concluded that the Appropriate Assessment was fundamentally flawed 
in that it treated compensatory measures as mitigation.  It wrongly relied on proposed habitat creation 
outside the European sites in concluding that the Dibden Terminal development would not adversely 
affect the integrity of those sites. 
 
The Appropriate Assessment also proceeded on the basis that an impact must endure over a period of 
at least 5 years, in order to be regarded as having an adverse effect on the integrity of a European site. 
The Planning Inspector did not accept this approach. He stated at paragraph 36.188  
 
“A short-term disturbance could clearly have longer-term consequences. For this reason, I consider 
that the effect of short-term impacts should be included in an appropriate assessment.  This is 
consistent with the advice in paragraph 4.6.3 of Managing Natura 2000, which says: 
 

When looking at the "integrity of the site", it is important to take into account a 
range of factors, including the possibility of effects manifesting themselves in 
the short, medium and long-term.” 
 

 
9. SUBSTANTIVE DECISION CRITERION (ARTICLE 6(3) SECOND PHRASE) 
 

 The scope of the authorisation 
 
The Dibden Bay project required a number of planning applications. These planning applications were 
originally made to the New Forest District Council as local planning authority, but were called in by 
the Secretary of State for his own determination under Section 77 of the Town and Country Planning 
Act 1990.  The reasons for calling in the applications were as follows: 
 
The Secretary of State is of the opinion that the applications are such that he ought to decide them 
himself because of their association with proposals for the development of port facilities at Dibden 
Bay which have been submitted to him for approval. 
 
Notices of the planning applications were published in accordance with statutory requirements. A 
large number of objectors, both individuals and organisations, objected to the proposed development. 
These objections were made either to the Secretary of State or to the District Council. The Secretary of 
State made a decision to hold a Public Inquiry and notice of this was published and sent to all 
objectors. The Code of Practice for Major Planning Inquiries was applied. An Inquiry Secretariat was 
established in accordance with the Code of Practice.  
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A register of those wishing to participate in the Inquiry was compiled in accordance with the Code of 
Practice.  In all, 34 participants were listed in Part 1 of the register. Each of these was required to 
produce a Statement of Case.  The Part 1 participants played a major role in the Inquiry, calling and 
cross-examining witnesses.  In addition there were 101 participants listed in Part 2 of the register.  
Most of these chose to make oral statements.  However, they neither called nor cross-examined 
witnesses.   
 
Arrangements were made to establish a library of inquiry documents.  This contained a set of core 
documents suggested by inquiry participants, as well as all the documents produced by witnesses.  The 
library documents were available for public inspection throughout the Inquiry, and copying facilities 
were provided.   
 
The Secretary of State issued a statement setting out the matters about which he particularly wished to 
be informed for the purposes of his consideration of the applications. 
 
A number of site visits were made by the Planning Inspector and the Planning Inquiry itself opened on 
27 November 2001. In addition, special local sessions were held, including evening sessions. A daily 
transcript of the inquiry proceedings was produced and placed on the inquiry website.  The Inquiry 
closed on 12 December 2002, having sat on a total of 120 days.  
 
The Planning Inspector then made his report which included recommendations and conclusions. These 
were taken into account by the Secretary of State in making his decision whether to grant development 
consent or not. 
 
In the event the Secretary of State accepted the recommendations of the Planning Inspector and 
refused development consent.  
 
 Substantive decision criterion guiding the authority 
 
SI 1994/2716 makes it clear that the authority shall agree to the plan or project only after having 
ascertained that it will not adversely affect the integrity of the European site.   In considering whether 
a plan or project will adversely affect the integrity of the site, the authority shall have regard to the 
manner in which it is proposed to be carried out or to any conditions or restrictions subject to which 
they propose that the consent, permission or other authorisation should be given.  
 
In the Dibden Bay case the Planning Inspector considered what was meant by “integrity of the site”. 
He stated in his Report at paragraphs 36.171 and following: 
 
“In my view, the destruction, on a significant scale, of the protected habitat within a European site 
would be likely to have an adverse effect the integrity of that site.  The ordinary meaning of the word 
"integrity" includes "the condition of having no part or element taken away; completeness; the 
condition of not being marred or violated; original state". The destruction of functional habitat 
necessarily implies rendering the site incomplete, and marring or violating its original state. 
 
“A more specific definition of "the integrity of a site" is given in Annex C of PPG9, for the express 
purpose of applying the Habitats Regulations.  This refers to "the coherence of [the site's] ecological 
structure and function, across its whole area, that enables it to sustain the habitat .... for which it was 
classified".  The destruction of protected habitat on a significant scale necessarily implies that the site's 
ecological structure will be damaged and rendered less coherent.  Manifestly, it will no longer sustain, 
across the whole of its area, the habitat for which it was classified.” 
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 Precautionary decision-making 
 
The Precautionary Principle was referred to in the Planning Inspector’s Report, but did not form a 
substantive part of his reasoning in considering the development application. In considering whether to 
grant development consent, national policy must be applied. The Government's strategy for sustainable 
development is set out in the publication A Better Quality of Life.  Paragraph 4.2 indicates that in 
applying the "precautionary principle": 
 

“.... precautionary action must be based on an objective assessment of the costs 
and benefits of action.  The principle does not mean that we only permit 
activities if we are sure that serious harm will not arise or there is proof that the 
benefits outweigh all possible risks. That would severely hinder progress towards 
improvements in the quality of life.” 
 

 Participatory decision-making 
 
As noted above, both individuals and organisations raised objections to the proposed Dibden Bay 
development.  
 
Supporters of the proposed development included the relevant City Council.  
 
Objectors to the proposed development included the County Council, District Council, the 
Environment Agency, English Nature (statutory body responsible for advising the Government on 
nature conservation matters in England), the  Royal Society for the Protection of Birds (RSPB - 
Europe's largest environmental protection organisation), Hampshire Ornithological Society (HOS - 
Over 1,000 members belong to the HOS.  Their objectives include promotion of the study and 
recording of bird-life in Hampshire; and the conservation of wild birds and their habitats), the New 
Forest Committee (NFC) (a voluntary association of statutory bodies involved in the New Forest.  
Their role is to co-ordinate and focus action, so as to ensure that the special character of the Forest is 
preserved and enhanced), the Hampshire and Isle of Wight Wildlife Trust ( a registered charity, with 
the aim of promoting nature conservation, and protecting places of natural beauty from injury, ill-
treatment or destruction.  They have over 13,000 members, and care for 56 nature reserves with a total 
area of almost 2,700ha.), the National Trust, the Ramblers Association, the Council for the Protection 
of Rural England (CPRE) Hampshire (a charitable organisation with about 1,900 members), Friends of 
the Earth Hampshire, Residents against Dibden Bay Development (a voluntary organisation, funded 
by public subscription and by grants from local parish councils). 
 
The Countryside Agency also gave evidence at the Public Inquiry. It is a non-departmental public 
body funded by the Department of the Environment, Food and Rural Affairs.  It is the Government's 
principal adviser on countryside matters.  It is empowered to designate National Parks, and it has a 
particular duty to advise Ministers on development proposals that would affect National Parks. 
 
The Council for National Parks (CNP) gave evidence. The CNP seek to promote the conservation and 
enjoyment of National Parks.  They are a voluntary organisation consisting of 47 conservation and 
amenity bodies (representing over 3.5 million people) plus a number of individual members.  They are 
active in promoting new ways of meeting the need for sustainable development, and work closely with 
business organisations to achieve that end. 
 

 Direct effect 
 
There is no national case law on whether Article 6(3) has direct effect. 
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10. DEROGATORY REGIME (ARTICLE 6(4)) 
 

 Were the conclusions of the assessors negative or positive? 
 
As noted by the Planning Inspector, the legal tests that the Dibden project must satisfy are particularly 
stringent.  The first of these tests requires that there must be no alternative solution. Here the Inspector 
concluded that there was no realistic alternative to the proposed project. 
 
The second test is that the project "must be carried out for imperative reasons of overriding public 
interest". The Inspector noted that there it was doubtful whether local advantages in terms of benefits 
to the Port of Southampton and the local economy amount to imperative matters of public interest that 
should override the protection of habitat to which the UK is committed by international agreement and 
international law.  Paragraph 8 of PPG9 makes it clear that "the Government attaches great importance 
to the international obligations it has assumed, is determined to honour them and to encourage other 
countries similarly to honour theirs".   
 
The Inspector concluded that if the foreseeable national need could be met without the Dibden 
Terminal, there would be no imperative reasons of public interest that should override the protection 
of the internationally designated nature conservation sites. His conclusion was that the Dibden 
Terminal would not serve a public interest that is of such importance as to outweigh the adverse 
impacts of the proposed development.   
 

 Absence of alternative solutions 
 
In the Dibden Bay case a number of alternatives had been proposed by the developer, including the 
“zero option”. 
 
Although one aspect of the development was the ‘general’ expansion of the Post of Southampton, the 
main rationale for the project was expansion of container handling capacity. The Inspector concluded 
that there was a strong emerging need for additional container terminal capacity in the South East 
quadrant of the UK.   
 
The statutory requirements were that an Environmental Statement must include "an outline of the main 
alternatives studied by the applicant and an indication of the main reasons for his choice”. (Note that 
that Environmental Statement is for the proposed project as a whole and not just for that part affecting 
the SPA). There was consideration of whether the Environmental Statement was wide enough to 
comply with this legal obligation.  The developer’s objective in proposing the development of the 
Dibden Terminal was to provide additional capacity to meet the forecast demand for berths to handle 
deep-sea container, ro-ro and aggregates traffic in the Port of Southampton.  In the view of the 
Inspector that was a wholly legitimate objective.  The provision of berths at locations outside 
Southampton Water could not possibly satisfy or contribute to that objective, and would not therefore 
constitute an alternative to the Dibden Terminal. Thus the Inspector rejected the argument of some 
objectors that the alternatives studied should have included consideration of alternatives distant from 
the Port of Southampton. 
 
The Secretary of State agreed with the Inspector’s assessment of the alternatives to the project in so far 
as they are required to be considered for the purposes of EIA Regulations, namely that it is legitimate 
to consider only those which would meet the needs of the port of Southampton and that no suitable 
alternative which would meet that need exists within the locality. 
 
However, both the Inspector and the Secretary of State recognised that this consideration of 
alternatives for projects which would have a significant impact upon a site designated in accordance 
with the Habitats Regulations must necessarily range more widely. The Inspector noted that there were 
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a number of other potential projects in the pipeline for increasing container traffic in the South East of 
the UK.  
 
The Inspector accepted that that unless substantial new port development takes place in the South East, 
the UK will have insufficient container handling capacity to handle its foreign trade.  He noted that the 
problem is likely to start to bite in about 2006 with significant shortfall by 2015. He noted that there 
were three other proposals for container terminals in the South East but also noted that he could not 
say whether they would get planning permission or not. Even if Dibden Bay did get permission, it 
would not be operational for some years.  
 
The Inspector was not convinced that a temporary lack of container handling capacity should be 
regarded as giving rise to an imperative reason of public interest that should override the protection of 
the internationally designated sites.  He concurred with paragraph 5.3.2 of Managing Natura 2000, 
which states that: 
 

.... short term economic interests or other interests which would only yield short 
term benefits for the society would not be sufficient to outweigh the long-term 
conservation interests protected by the Directive. 

 
On the evidence available, he considered there to be a reasonable prospect that any shortfall in 
national container handling capacity would be short-lived; and that subsequently, the UK's need for 
container wharfage would be met, up to 2015.  Thus, at present, he did not consider there to be 
"imperative reasons of overriding public interest" to support the Dibden Terminal project.    
 
The Secretary of State agreed with the Inspector’s conclusion that the developer’s proposal would 
have a significant effect upon the integrity of designated sites. It follows that consideration of 
alternatives must concern alternative ways of avoiding impacts on the designated sites. The Secretary 
of State considered that such alternatives would not be confined to alternative local sites for the 
project. He drew attention to the European Commission’s methodological guidance on the Assessment 
of Plans and Projects significantly affecting Natura 2000 sites, which interprets article 6 (4) of the 
Habitats Directive. The guidance states that a competent authority should not limit consideration of 
alternative solutions to those suggested by a project’s proponents, and that alternative solutions could 
be located even in different regions or countries. 
 
On the question of meeting a predicted short-term shortfall in capacity, the Secretary of State agreed 
with the Inspector’s interpretation of guidance from the European Commission in Managing Natura 
2000, which states that short term economic interests or other interests which would only yield short 
term benefits for society would not be sufficient to outweigh the long-term conservation interests 
protected by the Habitats Directive. He therefore concluded that a predicted shortfall in handling 
capacity for a short term should not be determinative in assessing imperative reasons of overriding 
public interest. 
 

 Balance of interests 
 
The sections above include a discussion of the balance of interests and the interpretation of 
“overriding public interest”.  
 

 Procedural requirements 
 
The Dibden Bay case did not reach the stage where it was necessary to seek an opinion from the 
Commission.  
 

 Compensatory measures 
 
[Nothing noted.] 
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11. LITIGATION 
 
The main case on the implementation of the Habitats Directive is the Cairngorms Funicular Case 
(World Wild Life Fund & Ors, Re Application For Judicial Review [1998] ScotCS 38 (27 October 
1998)), which is the subject of Case Study Two. The main findings of the Court are given in that Case 
Study below, and are not repeated here.   
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PART TWO: CASE STUDY 2 –  
Cairngorm Mountain 

 
This Case Study concerns an action brought by WWF and RSPB in the Scottish Court of Sessions for 
Judicial Review of decisions relating to the Protection of European Sites at Cairngorm Mountain, by 
Aviemore and proposals for construction of a funicular railway thereon. Judgement in the case was 
given on 27 October 1998. (World Wild Life Fund & Ors, Re Application For Judicial Review [1998] 
ScotCS 38 (27 October 1998)). 
  
The Respondents in the case were first, Scottish Natural Heritage ("SNH"); second, the Secretary of 
State for Scotland ("the Secretary of State"); third, Highland Council ("HC"); fourth, Highlands & 
Islands Enterprise ("HIE"); and, fifth, the Cairngorm Chairlift Company Limited ("CCC"). SNH is 
established under the Natural Heritage (Scotland) Act 1991, and its functions under section 2 of that 
Act include the giving of advice to the Secretary of State and to planning authorities. HC is established 
under the Local Government etc (Scotland) Act 1994 with effect from 1 April 1996 and is the 
planning authority for the area in question. Its predecessor in that function was Highland Regional 
Council ("HRC"). HIE is the owner, in succession to the Highlands & Islands Development Board, 
and CCC is the tenant of subjects which are called "the skiing area", situated on the north side of Cairn 
Gorm. 
 
The action concerned, in particular, certain « excluded areas » A, B, C and F.  
 
The Cairngorm range was (at the time) the subject of various conservation measures. A number of 
sites of special scientific interest ("SSSIs") had been designated in that general area under the Wildlife 
and Countryside Act 1981. The general area of the Cairngorm range has been the subject of a pSPA 
and cSAC. In the Conservation (Natural Habitats, &c.) Regulations 1994 (S.I.1994 No.2716) ("the 
1994 regulations"), which implemented the Habitats Directive, inter alia SACs and SPAs are referred 
to as "European sites". A statutory framework for publication consultation on environmental issues is 
provided by the Environmental Assessment (Scotland) Regulations 1988 (S.I.1988 No.1221) as 
amended by the Environmental Assessment (Scotland) Amendment Regulations 1994 (S.I.1994 
No.2012) ("the 1988 regulations"). Under the 1988 regulations provision is made for the lodging of 
environmental statements, in certain circumstances, along with applications for planning permission, 
and for the making thereafter of environmental assessments. On 29 August 1994 CCC submitted to 
HRC an application for planning permission for a development on the skiing area which, in brief, 
involved the replacement of the existing chairlift in Coire Cas with a funicular railway. The 
application was accompanied by an environmental statement. On 27 March 1997 HC as planning 
authority granted planning permission ("the planning permission") to CCC for the development. The 
relevant legislation at that time was contained in the Town & Country Planning (Scotland) Act 1972, 
which has since been repealed and replaced by the Town & Country Planning (Scotland) Act 1997, 
which came into force on 27 May 1997. Despite its repeal, I shall for convenience refer to the 1972 
Act as if it were still in force. On various dates in March 1997 HC, SNH, HIE, CCC and the Bank of 
Scotland, as heritable creditors, entered into a Minute of Agreement under section 50 of the Town and 
Country Planning (Scotland) Act 1972 and section 49A of the Countryside (Scotland) Act 1967 ("the 
section 50 agreement"). Annexed to the section 50 agreement was a draft Visitor Management Plan 
("VMP"), the purpose of which was to manage the estimated 200,000 visitors who would use the 
funicular railway each year. 
 
The petitioners sought declarator that:  
 

(1) The Secretary of State acted unlawfully in proposing that the Cairngorm 
cSAC boundaries should exclude "the excluded areas" and that the Cairngorm 
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pSPA should exclude area B and/or that SNH acted unlawfully in advising him 
that these areas should be excluded.  
(2) The Secretary of State acted unlawfully in (i) failing to notify the proposed 
cSAC to the European Commission ("the Commission") and/or (ii) failing to 
include "the excluded areas" within any proposed notification.  
(3) The decision made by SNH on or about 4 March 1997 to withdraw its 
objection to the grant of planning permission by HC to CCC for the development 
of the funicular was unlawful. 
(4) The failure by SNH to carry out a proper assessment in terms of regulation 48 
of the 1994 regulations of the implications of the project for the European sites' 
conservation objectives was unlawful. 
(5) The failure by HC to carry out an assessment in terms of regulation 48 of the 
1994 regulations of the implications of the project for the European sites' 
conservation objectives was unlawful. 
(6) The failure by SNH and/or HC to require information about the proposed 
VMP and/or the section 50 agreement in the environmental statement was 
unlawful.  
(7) In the light of the above, the grant of planning permission by HC to CCC on 
27 March 1997 was unlawful. 

 
For the purposes of this study, the focus is places on the pSAC and the alleged failure of SNH to carry 
out a proper assessment in terms of Regulation 48 of the (then) 1994 Habitats Regulations. 
 
  
5. BASIC DESCRIPTION OF THE SPA or SAC 
 
At the time of the Judicial Review case, the area in question was a pSAC. 
 
The Cairngorms has now been designated as a SAC (and certain areas also as a SPA). The information 
given below relates to the SAC as designated. 
 
Site Code UK0016412 
Size 57685.02 

General site character 
• Inland water bodies (standing water, running water) (2.1%) 
• Bogs. Marshes. Water fringed vegetation. Fens (10%) 
• Heath. Scrub. Maquis and garrigue. Phygrana (42.7%) 
• Dry grassland. Steppes (2.2%) 
• Humid grassland. Mesophile grassland (1%) 
• Alpine and sub-alpine grassland (16%) 
• Improved grassland (1%) 
• Other arable land (1%) 
• Broad-leaved deciduous woodland (1%) 
• Coniferous woodland (13%) 
• Mixed woodland (1%) 
• Inland rocks. Screes. Sands. Permanent snow and ice (8%) 
• Other land (including towns, villages, roads, waste places, mines, industrial sites) (1%) 

Annex I habitats that are a primary reason for selection of this site 
• 3130 Oligotrophic to mesotrophic standing waters with vegetation of the Littorelletea 

uniflorae and/or of the Isoëto-Nanojuncetea 
• 4010 Northern Atlantic wet heaths with Erica tetralix 
• 4030 European dry heaths 
• 4060 Alpine and Boreal heaths 
• 5130 Juniperus communis formations on heaths or calcareous grasslands 
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• 6150 Siliceous alpine and boreal grasslands 
• 6230 Species-rich Nardus grassland, on siliceous substrates in mountain areas (and 

submountain areas in continental Europe)  * Priority feature 
• 7130 Blanket bogs  * Priority feature 
• 7220 Petrifying springs with tufa formation (Cratoneurion)  * Priority feature 
• 7240 Alpine pioneer formations of the Caricion bicoloris-atrofuscae  * Priority feature 
• 8110 Siliceous scree of the montane to snow levels (Androsacetalia alpinae and Galeopsietalia 

ladani) 
• 8220 Siliceous rocky slopes with chasmophytic vegetation 
• 91C0 Caledonian forest  * Priority feature 
• 91D0 Bog woodland  * Priority feature 

Annex II species that are a primary reason for selection of this site 
1386 Green shield-moss  Buxbaumia viridis. 

Vulnerability 
This very extensive site contains three National Nature Reserves, covering both montane and 
woodland habitats, and falls within a National Park. Non-governmental conservation bodies own large 
areas of land within the site and manage them for nature conservation. Forest Enterprise own small 
parts of the site and have felled non-native trees on and adjacent to some of these areas. Most of the 
rest of the site is managed primarily for game or forestry. Red deer numbers have been reduced over 
parts of the site to levels that will allow recovery of Caledonian forest and associated habitats. The 
management plan will address the issues affecting the management of this multi-interest site and will 
include a combination of strategies for visitor management. 
 
 
6. MANAGEMENT OF NATURA 2000 SITES 
 
At the time the relevant planning permission was granted and which was the subject of the Judicial 
Review, the area was a cSAC and no management plans had yet been put in place specific to the 
cSAC. 
 

 Site’s conservation objectives (SCO) 
 
At the time the relevant planning permission was granted and which was the subject of the Judicial 
Review, the area was a cSAC and no site conservation objectives had yet been put in place specific to 
the cSAC. 
 

 Conservation Measures 
 
At the time the relevant planning permission was granted and which was the subject of the Judicial 
Review, the area was a cSAC and no site cSAC conservation measures had yet been put in place 
specific to the cSAC. 
 

 Management Plan 
 
At the time the relevant planning permission was granted and which was the subject of the Judicial 
Review, the area was a cSAC and no site cSAC specific management plan had been adopted. 
 
It should be noted that the Cairngorms is now included as a SAC which is part of the Cairngorms 
National Park (established September 2003). The Cairngorms National Park, in fact, includes 31 areas 
that are SPAs/SACs. A Cairngorms National Park Plan was adopted in 2007.  
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 Statutory, administrative or contractual measures 
 
[Not relevant to this Case Study.] 
 

 Funding 
 
[Not relevant to this Case Study.] 
 
 
7. PREVENTIVE REGIME FOR BOTH SPA AND SCA (ARTICLE 6(2)) 
 

 Type of prevention regime provided by legislation 
 
The (now) Cairngorms SAC is protected by the general protection provided by The Habitats 
Regulations 1994 (SI 1994/2716, as amended) for “European Sites”.  This legislation also enables the 
Secretary of State to make special nature conservation orders in respect of any land within a European 
Site. In addition, the appropriate nature conservation body may make byelaws for the protection of a 
European site. 
 

 Scope of the preventive measures 
 
An owner or occupier of land within a European Site may not carry out specified operations without 
the written approval of the appropriate nature conservation authority. The operation must be carried 
out in accordance with the relevant management agreement.  
 
As regards existing consents, these must be reviewed by the appropriate nature conservation body as 
regards their compatibility with the conservation objectives of the site and, if necessary modify or 
withdraw that consent.  
  
The Secretary of State may, after consultation with the appropriate nature conservation body, make in 
respect of any land within a European site an order (a "special nature conservation order") specifying 
operations which appear to him to be likely to destroy or damage the flora, fauna, or geological or 
physiographical features by reason of which the land is a European site. Again the owner or occupier 
of the land which is subject to the special nature conservation order may not carry out operations on 
that land without written approval of the relevant nature conservation body.  
 
In addition, of course, any plan or programme is not directly connected with or necessary to the 
management of the site, and which is likely to have a significant effect on the site (either alone or in 
combination with other plans or projects), must have made an appropriate assessment of the 
implications for the site in view of that site's conservation objectives, before that plan or programme 
can be approved.  
 
Thus it can be assessed that the scope of preventative measures is wider than the narrow protection of 
the features that gave rise to the designation of the site. 
 

 Spatial range of preventive measures 
 
It is clear from the sections above that the spatial range of the preventative measures is spatially wider 
than the SAC itself. Indeed the Cairngorms National Park Plan covers an area spatially wider than the 
SACs/SPAs that are included in the Park. 
 

 Nature of the activities covered by the general prevention regime 
 



Milieu Ltd. Habitats Directive – Report for the United Kingdom / 31 
 

New plans and projects are subject to special provisions in the Habitats Regulations. However, these 
do not deal with ongoing activities that may be occurring in the site. On land, in general ongoing 
activities within European sites were already managed through the SSSI framework. The Habitats 
Regulations SI 1994/2716 provide for this management through the production of a management 
scheme for each site. 
 

 Effectiveness of the general prevention regime 
 
[Nothing noted.] 
 

 Direct Effect 
 
There is no national case law on whether Article 6(2) has direct effect. 
 
 
8. APPROPRIATE IMPACT ASSESSMENT (AIA) (ARTICLE 6(3) FIRST PHRASE) 
 
Counsel for the petitioners presented his submissions on the assessment issue on the assumption that 
the boundary of the Cairngorms cSAC (and pSPA) had been correctly drawn as at the date when 
planning permission was granted to CCC, so that the funicular railway would be constructed outside 
that boundary. Counsel submitted, under reference to the planning permission, that it was clear that 
neither SNH nor HC could have ascertained, as they were obliged to do, that the project would not 
adversely affect the integrity of the site. 
 
It was common ground between the parties that the site fell to be treated in the same way as a 
European site within the meaning of the 1994 regulations. It was also common ground between the 
parties that the project was likely to have a significant effect on the site, and accordingly an 
appropriate assessment of the implications for the site in view of its conservation objectives required 
to be made by the competent authority or authorities in terms of regulation 48(1). The expression 
"competent authority" is defined in regulation 6 as including any local authority, and there was no 
dispute that HC was a competent authority within the meaning of the regulations. 
 
There was disagreement between the parties whether SNH was also a competent authority within the 
meaning of the regulations but, as counsel for SNH pointed out, this is not correct. SNH is a "nature 
conservation body" as defined by regulation 4, and is accordingly "the appropriate nature conservation 
body" in relation to Scotland in terms of that regulation. 
 
The assessment issue thus turns on the proper interpretation of regulation 48 and its application as so 
interpreted to the circumstances of the present case. Counsel for the petitioners explained that the 
proper assessment of the impact of the project on the site had been at the heart of RSPB's objections to 
HC. 
 
Counsel for the petitioners submitted that the requirement in regulation 48(5) of the 1994 regulations, 
which reflected the provisions of Article 6(3) of the Habitats Directive, that "the authority shall agree 
to the plan or project only after having ascertained that it will not adversely affect the integrity of the 
European site", made it clear that planning permission could only be granted after that ascertainment 
had been made. Accordingly, conditional planning permission could not be granted for a project which 
was likely to have a significant effect on a European site. Moreover, the ascertainment required to be 
to the standard of an absolute guarantee of a legal certainty that the project would not adversely affect 
the integrity of the site. Counsel submitted that the ascertainment to that standard was required to take 
place before the authority agreed to the project, not before development took place. 
 
Counsel for SNH submitted that regulation 48(5) did not require an absolute guarantee that the plan or 
project would not adversely affect the integrity of the European site. SNH was bound under regulation 
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3(2) to exercise its functions so as to secure compliance with the requirements of the Habitats 
Directive. In giving advice, when consulted by HC as required by regulation 48(3), SNH was bound 
by the requirement imposed by regulation 3(2). Regulation 48(6) required the planning authority to 
have regard to inter alia any conditions or restrictions subject to which they proposed that planning 
permission should be given. 
 
Counsel for HC adopted the submissions of counsel for SNH, and added further submissions of his 
own. He submitted that under regulation 48(5) the question whether or not there would be an adverse 
effect was a judgment of fact to be made by the planning authority and no relevant ground had been 
advanced upon which the Court was entitled to review HC's decision. As the history of events 
demonstrated, HC had made an assessment, which was not a negative assessment. Regulation 54(3) 
provides: 
 

"Where regulations 48 and 49 apply, the competent authority may, if they 
consider that any adverse effects of the plan or project on the integrity of a 
European site would be avoided if the planning permission were subject to 
conditions or limitations, grant planning permission ... subject to those 
conditions or limitations." 

 
Regulation 48(5) required to be taken along with regulation 48(6) and regulation 54(3). The question 
thus was whether, having regard to the manner in which it was proposed to carry out the plan or 
project and to any conditions or restrictions subject to which it was proposed to be carried out, or 
subject to which it was proposed that the permission should be given, the planning authority had 
ascertained that the plan or project would not adversely affect the integrity of the European site. The 
Director of Planning had reported that he was "satisfied that the Visitors Management Plan (VMP) and 
agreement, together with planning conditions, will not result in the funicular development having an 
adverse effect on the European sites." There was no basis for the suggestion that the correct test was 
not applied. The controls imposed by the planning conditions and the section 50 agreement were 
intended to prevent adverse effects and it was a fallacy to suggest that the existence of the controls 
entailed that there would be adverse effects. The question whether the way in which the development 
would be operated would prevent adverse effects was a question of fact for the authority carrying out 
the assessment. It was speculation to suggest that controls would not be used. It had to be assumed that 
public authorities would comply with their duties. Counsel drew attention to the beneficial effects of 
the development, under reference to paragraphs 24 to 26 of the judgment of the Court in the Leybucht 
Dykes case, where there was discussion of offsetting ecological benefits. In the present case the 
benefits were that non-skiing summer visitors would be prevented from using the chairlift, as they did 
at present, to ascend to the plateau and from using the access road and the Coire Cas car park to gain 
vehicular access to near the edge of the European site and to walk into it. A key principle throughout 
the environmental assessment had been to limit visitor usage. In the opinion of the Judge, the 
submissions of counsel for the petitioners on the assessment issue are ill-founded. He stated: 

 
“As I have already pointed out, counsel did not seek to argue that the 1994 
regulations did not effectively implement the relevant provisions of the Habitats 
Directive, so it is to the 1994 regulations that regard must primarily be had, and 
in particular regulation 48(5) thereof. In considering the provisions of that 
paragraph, I start with the expression "plan or project", which is not in itself 
defined in the regulations. Regulation 49(1) and (2) speak of it as something for 
which "consent, permission or other authorisation" is applied, and in my opinion 
this means that the plan or project is that which is the subject-matter of an 
application and can thus be identified by reference to the application. This 
appears to me to be consistent with the provisions of the 1988 regulations, and in 
particular regulation 6(2), which I shall discuss in due course. Thus in the present 
case the "plan or project" is as set out in CCC's application for planning 
permission. I therefore reject the suggestion which counsel for the petitioners 
made at one point that the "plan or project" included all the conditions to which 
it was made subject at the time when planning permission was granted.” 
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The judge noted: 
 
“There never can be an absolute guarantee about what will happen in the future, 
and the most that can be expected of a planning authority, as a competent 
authority under the regulations, or of SNH, as the appropriate nature 
conversation body, is to identify the potential risks, so far as they may be 
reasonably foreseeable in light of such information as can reasonably be 
obtained, and to put in place a legally enforceable framework with a view to 
preventing these risks from materialising. It is for this very reason, in my 
opinion, that provision was made by regulations 48(6) and 54(3) for the use of 
conditions.” 
 

As to the assessment issue, the Judge concluded: 
 
“In these circumstances, I can find nothing in the section 50 agreement or the 
draft VMP for which there was no authority under regulations 48(6) and 54(3), 
and I reject the argument to the effect that SNH and HC were acting ultra vires in 
making the relevant ascertainment under reference to the section 50 agreement 
and draft VMP. I have already referred to the relevant provisions of these 
documents. These, in my opinion, are sufficient in law to enable SNH and HC to 
secure compliance with the relevant provisions of the Habitats Directive and the 
1994 regulations.” 
 

 Scope of the plans/projects requiring an appropriate assessment 
 
The Judge in the Cairngorms Funicular case directly addressed this point. He stated:  

 
“Next, what requires to be ascertained under regulation 48(5) is that the plan or 
project will not adversely affect "the integrity of the European site". This 
expression is not defined in the regulations, but in paragraph 2 of Appendix A to 
Annex D to Circular 6/1995 it is stated: 
 
"The integrity of a site is the coherence of its ecological structure and function, 
across its whole area, that enables it to sustain the habitat, complex of habitats 
and/or the levels of populations of the species for which it was classified." 
 
“This appears to me to be an acceptable definition, and I adopt it. It is clear 
therefore from this definition that many inter-related factors require to be 
considered in deciding whether or not a plan or project will adversely affect the 
integrity of a European site. Although counsel for the petitioners laid great stress 
on the words "only after having ascertained", I do not accept that this means that 
there must be an absolute guarantee that the integrity of the site will not be 
adversely affected.” 
 

The proposed project was itself outside the (then) cSAC and it was common ground between the 
parties that it would have significant effects. It had been subject of an Appropriate Assessment.  
 

 Screening for the appropriate assessment: no relationship with the 
management of the site 

 
Not relevant to this Case Study. An Appropriate Assessment had been carried out for the proposed 
project. 
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 Screening for the appropriate assessment: significant effect 
 
The relevant advice in Scotland is now set out in PLANNING ADVICE NOTE 51: Planning, 
Environmental Protection and Regulation (revised 2006) issued by the Scottish Executive, at 
paragraph 27:  

 
The Conservation (Natural Habitats, &c.) Regulations 1994 (known as the 
‘Habitats Regulations’) which implement the EC Birds Directive Article 4(4) 
and the EC Habitats Directive Article 6(2) contain specific obligations to take 
appropriate steps to avoid significant pollution and deterioration of the habitats 
and in particular important areas designated under these Directives. In addition, 
the Ramsar Convention requires wetlands to be protected from pollution. 
Planning Authorities are expected to consider whether development plans or 
proposals could have a significant effect on a European site and, if necessary, for 
such plans to undergo an appropriate assessment. Scottish Natural Heritage 
(SNH) are required to advise planning authorities and other agencies responsible 
for controlling pollution on whether development plans or proposals are likely to 
cause damage to natural habitats and to advise on appropriate measures to 
protect key sites. Government policy is set out in SOEnD Circular 6/95 Habitats 
and Birds Directives (updated June 2000). In particular, it draws attention to the 
Habitats Regulations which places a duty on both Ministers and all relevant 
public authorities to exercise their functions to secure the requirements of the 
Habitats Directive in relation to terrestrial sites and the marine environment. 
Further guidance has been issued in National Planning Policy Guideline 14 – 
Natural Heritage and PAN 60 – Planning for Natural Heritage on best planning 
practice. In addition the Nature Conservation (Scotland) Act 2004 places a duty 
on every public body to further the conservation of biodiversity. 
 

SOEnD Circular 6/95 (updated June 2000) sets out this process in some more detail. It states: 
 

The planning authority must first establish: (1) whether the proposed 
development is directly connected with or necessary to site management for 
nature conservation; and (2) whether it is likely to have a significant effect on a 
European site either individually or in combination with other plans or projects. 
The authority should take account of advice from SNH. If initial consideration of 
these issues is inconclusive, an analysis in more depth will be needed to establish 
the effects of the proposed development of the site. 
 

If the planning authority concludes that a proposed development unconnected with site management is 
likely significantly to affect a European site, it must then carry out an appropriate assessment of its 
implications in view of the site's conservation objectives (i.e. the reasons for which the site was 
classified), so as to ascertain whether or not it will adversely affect the integrity of the site. The advice 
of SNH (as required by Regulation 48(3)) and the citation issued by it saying why the site was 
classified will need to be carefully considered, since the implications for significant occurrences of all 
Natura interests on the site must be assessed. The integrity of a site is the coherence of its ecological 
structure and function, across its whole area, which enables it to sustain the habitat, complex of 
habitats and/or the levels of populations of the species for which it was classified. The scope and 
content of what constitutes an appropriate assessment will depend on the location, size and 
significance of the proposed project. SNH will advise on a case-by-case basis. 
 
According to the nature conservation value of the site, SNH will identify whether particular aspects 
such as hydrology, disturbance or landtake should be specifically addressed. In the simplest terms, a 
general statement from SNH of the impact of the development may suffice. The assessment required 
under the Habitats Regulations is that which is necessary to determine the likely impact of a 
development proposal on the conservation interest(s) for which a European site has been classified. An 
assessment made under the Habitats Regulations does not exempt prospective developers from their 
obligations under the Environmental Impact Assessment (Scotland) Regulations 1999 and related 
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legislation to undertake an Environmental Impact Assessment (EIA) for certain types of project. 
However, in cases where EIA is required in order to comply with those Regulations, it will be 
appropriate to use the information assembled for the purposes of the EIA also for the assessment 
required by the Habitats Regulations. 
 
If the planning authority ascertains that the proposed development will adversely affect the integrity of 
the site, and this effect will not be removed by conditions attached to the planning permission, it must 
not grant planning permission except in the following closely defined circumstances. It must first be 
satisfied that there are no alternative solutions. It should consider whether there are or are likely to be 
suitable and available sites which are reasonable alternatives for the proposed development, or 
different, practicable approaches which would have a lesser impact. It should bear in mind the advice 
of SNH. In their own interests applicants should demonstrate that they have fully considered 
alternative solutions. 
 
If there is no alternative solution, and the site does not host a priority natural habitat type or species 
defined in the Habitats Directive, planning permission must not be granted unless the proposed 
development has to be carried out for imperative reasons of overriding public interest, including those 
of a social or economic nature. 
 
Such reasons would need to be sufficient to override the ecological importance of the classification. 
If the site hosts a priority habitat or species, and there is no alternative solution, the only 
considerations which can justify the grant of planning permission are those which relate to human 
health, public safety, or beneficial consequences of primary importance to the environment (unless the 
European Commission is of the opinion that there are other imperative reasons of overriding public 
interest - any such consultation with the Commission must be carried out by the Scottish Executive). 
This process is represented in Appendix B. 
 
If planning permission is granted for a development which would adversely affect the integrity of a 
SPA or SAC, Regulation 53 requires the Scottish Ministers to secure that any necessary compensatory 
measures are taken to ensure that the overall coherence of the Community-wide network of SPAs and 
SACs know as Natura 2000 is protected (see paragraphs 27-28 of the main circular). 
 

 Quality of the assessors 
 
The assessment in the Cairngorms Funicular case was carried out by the Highland Council (HC) the 
planning authority for the area in question. 
 
It is not clear from the judgement who the HC engaged to actually carry out the assessment. In the 
case the Judge rejected that the conclusions of the assessment were not appropriate.  
 

 Form and content of the appropriate assessment 
 
Not relevant to this case study. 
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9. SUBSTANTIVE DECISION CRITERION (ARTICLE 6(3) SECOND PHRASE) 
 

 The scope of the authorisation 
 
The process by which the proposed project is assessed is set out in the flow chart below, taken from 
SOEnD Circular 6/95 (updated June 2000).  
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 Substantive decision criterion guiding the authority 
 
The SOEnD Circular 6/95 (updated June 2000) sets out at paragraphs 23 and following: 

 
The Effects of Nature Conservation Provisions 
23. All European sites, including those that are not SSSIs, are protected by the 
duties placed on competent authorities not to consent to plans or projects that 
would damage the conservation interest of the site. They may be protected by 
contractual measures (including management agreements with the proprietors or 
tenants). In addition: 

• Ministers may introduce on any European site a Special Nature 
Conservation Order prohibiting any operation which would be likely to 
damage the conservation interest of the site, and  

SNH may make byelaws to protect European sites from damage by parties other 
than the owner/occupier, and these byelaws may also apply to adjacent land.  
 
24. European sites underpinned by SSSI notifications are subject to the following 
provisions which strengthen the SSSI protection regime:  

• SNH are given the power to amend the lists of Potential Damaging 
Operations (PDO) which form part of an SSSI notification when this is 
necessary to bring them into line with the ecological objectives of a 
European site;  

• this may lead to SNH on occasion having to modify or revoke PDO 
consents granted on an SSSI before it had become a European site;  

• the existing time limit under the Wildlife and Countryside Act 1981 
after which a PDO notified to SNH may be carried out without SNH's 
consent does not apply to a Special Nature Conservation Order 
protecting a European site. In many such cases SNH will in practice 
already have offered a management agreement, and affected 
owners/occupiers may seek arbitration if they disagree with the 
financial terms of the management agreement offered;  

• if no management agreement can be concluded, or if an agreement has 
been breached so that the satisfactory management of the site has been 
prevented or impaired, SNH will in extreme circumstances be obliged 
to initiate compulsory purchase procedures. If this should become 
necessary, the area or interest to be purchased would be as limited as 
possible. The Scottish Executive expects SNH to make every effort to 
address the neglect or inappropriate management of land by offering 
voluntary management agreements;  

 
In addition, see the flow chart above.  
 

 Precautionary decision-making 
 
See sections above.  
 

 Participatory decision-making 
 
In the Cairngorms Funicular case the competent authorities were consulted before planning permission 
was granted. The public were made aware of the planning application and were able to make comment 
and raise objections. The case itself was a judicial review of the decision.  
 

 Direct effect 
 
There is no national case law on whether Article 6(3) has direct effect. 
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Indeed, in the Cairngorms Funicular Case the Judge noted (emphasis added): 
 
Although at times counsel appeared to rely primarily upon the provisions of 
Article 6(3) of the Habitats Directive in preference to those of regulation 48(5),as 
I have previously said he expressly accepted that the 1994 regulations 
implemented the Habitats Directive and advanced no submission to the effect 
that the regulations could not be construed in a manner consistent with the 
Directive. This being so, no question appears to me to arise for present purposes 
as to whether the Directive has direct effect, and reference to the Directive is 
confined to using it as an aid to construction and as a means of considering the 
effect of the regulations. 

 
 
10. DEROGATORY REGIME (ARTICLE 6(4)) 
 
 

 Were the conclusions of the assessors negative or positive? 
 
As noted above, in this case HC had made an assessment, which was not a negative assessment 
 

 Absence of alternative solutions 
 
It was not clear from the case judgement whether or how alternative solutions were considered, except 
to say that the Highlands Council also took into account the management plan for the use of the 
funicular. 
 

 Balance of interests 
 
It was not clear from the case judgement whether or how balance of interests were considered, except 
to say that the Highlands Council also took into account the management plan for the use of the 
funicular. 
 

 Procedural requirements 
 
Not relevant to this case study, but note the flow chart above which sets out the steps to be followed, 
and their sequencing. 
 

 Compensatory measures 
 
It was not clear from the case judgement whether or how compensatory measures were considered, 
except to say that the Highlands Council also took into account the management plan for the use of the 
funicular. 
 
 
11. LITIGATION 
 
The main case on the implementation of the Habitats Directive is the subject of this Case Study. The 
main findings of the Court are given above and are not repeated here.   
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PART TWO: CASE STUDY 3 –  
Dartford and Gravesham Local Development 

Framework 
 
The Dartford and Gravesham Local Development Framework (LDF) Core Strategies are currently 
being developed. As part of the on-going process of agreeing and approving the LDF, a number of 
‘Habitats Regulations Assessment Screening Reports’ were prepared.  
 
A Screening Report was prepared for the LDF itself (May 2007). A second Screening Report (August 
2007) was prepared a particular aspect of that LDF, namely the Dartford Borough Council Town 
Centre Area Action Plan (AAP). The aim of the Screening Reports is to provide information, which in 
consultation with Natural England (the statutory consultee) and wider stakeholders, will allow the 
competent authorities to come to a decision as to whether an full Appropriate Assessment is necessary, 
as a result of the identified impacts arising from the LDF and the Plan. 
 
This particular study focuses on the process for screening and the outcomes of those screening reports 
for the Medway Estuary and Marshes SPA. 
 
5. BASIC DESCRIPTION OF THE SPA or SAC 
 
The Medway Estuary and Marshes SPA was classified as a SPA on 15 December 1993. The Medway 
Estuary feeds into and lies on the south side of the outer Thames Estuary in Kent, south-east England. 
It forms a single tidal system with the Swale and joins the Thames Estuary between the Isle of Grain 
and Sheerness. It has a complex arrangement of tidal channels, which drain around large islands of 
saltmarsh and peninsulas of grazing marsh. The mud-flats are rich in invertebrates and also support 
beds of Enteromorpha and some Eelgrass Zostera spp. Small shell beaches occur, particularly in the 
outer part of the estuary. Grazing marshes are present inside the sea walls around the estuary. The 
complex and diverse mixes of coastal habitats support important numbers of waterbirds throughout the 
year. In summer, the estuary supports breeding waders and terns, whilst in winter it holds important 
numbers of geese, ducks, grebes and waders. The site is also of importance during spring and autumn 
migration periods, especially for waders.  
 
Size 4684.36 ha 
Code UK9012031 
 
The site qualifies under Article 4.1 of the Directive (79/409/EEC) by supporting populations of 
European importance of the following species listed on Annex I of the Directive: 
  
During the breeding season; 
  

• Avocet Recurvirostra avosetta, 28 pairs representing at least 4.7% of the breeding population 
in Great Britain (5 year mean, 1988-1992) 

 
• Little Tern Sterna albifrons, 28 pairs representing at least 1.2% of the breeding population in 

Great Britain (5 year mean, 1991-1995) 
  
Over winter; 
  

• Avocet Recurvirostra avosetta, 314 individuals representing at least 24.7% of the wintering 
population in Great Britain (5 year peak mean 1991/2 - 1995/6) 
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This site also qualifies under Article 4.2 of the Directive (79/409/EEC) by supporting populations of 
European importance of the following migratory species: 
  
On passage; 
  

• Ringed Plover Charadrius hiaticula, 1,337 individuals representing at least 2.7% of the 
Europe/Northern Africa - wintering population (5 year peak mean 1991/2 - 1995/6) 

  
Over winter; 
  

• Black-tailed Godwit Limosa limosa islandica, 957 individuals representing at least 1.4% of 
the wintering Iceland - breeding population (5 year peak mean 1991/2 - 1995/6) 

 
• Dark-bellied Brent Goose Branta bernicla bernicla, 3,205 individuals representing at least 

1.1% of the wintering Western Siberia/Western Europe population (5 year peak mean 1991/2 - 
1995/6) 

 
• Dunlin Calidris alpina alpina, 25,936 individuals representing at least 1.9% of the wintering 

Northern Siberia/Europe/Western Africa population (5 year peak mean 1991/2 - 1995/6) 
 

• Grey Plover Pluvialis squatarola, 3,406 individuals representing at least 2.3% of the wintering 
Eastern Atlantic - wintering population (5 year peak mean 1991/2 - 1995/6) 

 
• Pintail Anas acuta, 697 individuals representing at least 1.2% of the wintering Northwestern 

Europe population (5 year peak mean 1991/2 - 1995/6) 
 

• Redshank Tringa totanus, 3,690 individuals representing at least 2.5% of the wintering 
Eastern Atlantic - wintering population (5 year peak mean 1991/2 - 1995/6) 

 
• Ringed Plover Charadrius hiaticula, 768 individuals representing at least 1.5% of the 

wintering Europe/Northern Africa - wintering population (5 year peak mean 1991/2 - 1995/6) 
 

• Shelduck Tadorna tadorna, 4,465 individuals representing at least 1.5% of the wintering 
Northwestern Europe population (5 year peak mean 1991/2 - 1995/6) 

  
Assemblage qualification: A wetland of international importance. 
  
The area qualifies under Article 4.2 of the Directive (79/409/EEC) by regularly supporting at least 
20,000 waterfowl 
  
Over winter, the area regularly supports 65,274 individual waterfowl (5 year peak mean 1991/2 - 
1995/6) including: Little Grebe Tachybaptus ruficollis, Dark-bellied Brent Goose Branta bernicla 
bernicla, Shelduck Tadorna tadorna, Pintail Anas acuta, Ringed Plover Charadrius hiaticula, Grey 
Plover Pluvialis squatarola, Dunlin Calidris alpina alpina, Avocet Recurvirostra avosetta, Redshank 
Tringa totanus, Curlew Numenius arquata, Great Crested Grebe Podiceps cristatus, Cormorant 
Phalacrocorax carbo, Wigeon Anas penelope, Teal Anas crecca, Oystercatcher Haematopus 
ostralegus, Lapwing Vanellus vanellus, Black-tailed Godwit Limosa limosa islandica, Whimbrel 
Numenius phaeopus. 
 
Protection Status 
 
UK04 (SSSI/ASSI) 100% cover 
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Vulnerability 
 
There is evidence of rapid erosion of intertidal habitat within the site due to natural processes and the 
effects of sea defences and clay extraction. Research on mudflat recharge using dredging spoil is being 
investigated as a means of countering the erosion. The intertidal area is also vulnerable to disturbance 
from water borne recreation. This is being addressed as part of an estuary management plan. 
 
The terrestrial part of the site depends on appropriate grazing and management of water. The 
availability of livestock may be affected by policy on BSE and there will be a need to investigate how 
this may be addressed through management agreements. The effects of abstraction on the availability 
of water through abstraction for other land uses and drainage for arable cultivation will be addressed 
through the consent review process under the Habitats Regulations. Pressures from proposed transport 
and industrial developments are being addressed through the planning system and under the provisions 
of the Habitat Regulations 
 
 
6. MANAGEMENT OF NATURA 2000 SITES 
 

 Site’s conservation objectives (SCO) 
 
The primary reasons for the designation of the Medway Estuary and Marshes SPA are given above 
and are not repeated here. 
 

 Conservation Measures 
 
No site-specific conservation measures have been identified.  
 

 Management Plan 
 
No relevant specific management plan has yet been published. 
 

 Statutory, administrative or contractual measures 
 

Conservation measures are set out through a mix of statutory, administrative and contractual measures. 
 
In addition to the general obligation in SI 1994/2716 Regulation 34, which requires relevant 
authorities to exercise their functions so as to be compliant with the Habitats Directive, a number of 
other provisions are relevant. By Regulation 35, the Secretary of State may made Directions requiring 
specified conservation measures to be included in the management scheme. By Regulation 36 the 
appropriate nature conservation body may make byelaws for the protection of a European marine site. 
By Regulation 28 the appropriate nature conservation body may make byelaws for the protection of a 
European site. The appropriate nature conservation body is also able to make management agreements 
with landowners with regard to site protection. By Regulation 32 these bodies have the power of 
compulsory acquisition if they are unable to conclude a management agreement or a reasonable 
management agreement.  
 
By Regulation 33, Natural England may issue a ‘Regulation 33 Advice’ to the relevant authorities as 
to the conservation objectives for the site, and on  any operations which may cause deterioration of 
natural habitats or the habitats of species, or disturbance of species, for which the site has been 
designated. 
 
Natural England is required to regularly monitor the SPA to establish whether the conservation 
objectives are being met. A ‘favourable condition table’ which is derived from the conservation 
objectives, should outline the condition in which the site should be maintained. Natural England is 
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required to report to the JNCC on the condition of each interest feature and the site every six years. 
Thus monitoring is based on a rolling six-year timetable. 
 

 Funding 
 
Kent County Council is a partner in the BRANCH project and one of two North West European case 
studies, working to evaluate the effects of climate change on key habitats and related species. This 
work will lead to the development of spatial solutions that will moderate the impacts from climate 
change 
 
Biodiversity Requires Adaptation in Northwest Europe under a CHanging Climate (BRANCH), is a 3 
year (2004 - 2007) INTERREG III funded project (under the European Regional Development Fund). 
BRANCH promotes the importance of adapting to climate change using spatial planning systems. It 
therefore brings together spatial planners, policy makers and scientists from across North West Europe 
to: 

• review existing spatial planning policies and recommend a new policy framework to provide 
greater flexibility for our biodiversity.  

• model how European wildlife will respond to climate change.  
• develop planning options and tools to help tackle the impacts of climate change on our coasts.  
• assess the impact of climate change on inland ecosystems and ecological networks  
• engage stakeholders so that adaptation to climate change is integrated at all planning levels. 

 
 
7. PREVENTIVE REGIME FOR BOTH SPA AND SCA (ARTICLE 6(2)) 
 

 Type of provided by legislation 
 

The Medway Estuary and Marshes SPA is protected by the general protection provided by The 
Habitats Regulations 1994 (SI 1994/2716, as amended) for “European Sites”.  This legislation also 
enables the Secretary of State to make special nature conservation orders in respect of any land within 
a European Site. In addition, the appropriate nature conservation body may make byelaws for the 
protection of a European site. 
 

 Scope of the preventive measures 
 
An owner or occupier of land within a European Site may not carry out specified operations without 
the written approval of the appropriate nature conservation authority. The operation must be carried 
out in accordance with the relevant management agreement.  
 
As regards existing consents, these must be reviewed by the appropriate nature conservation body as 
regards their compatibility with the conservation objectives of the site and, if necessary modify or 
withdraw that consent.  
  
The Secretary of State may, after consultation with the appropriate nature conservation body, make in 
respect of any land within a European site an order (a "special nature conservation order") specifying 
operations which appear to him to be likely to destroy or damage the flora, fauna, or geological or 
physiographical features by reason of which the land is a European site. Again the owner or occupier 
of the land which is subject to the special nature conservation order may not carry out operations on 
that land without written approval of the relevant nature conservation body.  
 
In addition, of course, any plan or programme is not directly connected with or necessary to the 
management of the site, and which is likely to have a significant effect on the site (either alone or in 
combination with other plans or projects), must have made an appropriate assessment of the 
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implications for the site in view of that site's conservation objectives, before that plan or programme 
can be approved.  
 
Thus it can be assessed that the scope of preventative measures is wider than the narrow protection of 
the features that gave rise to the designation of the site. 
 

 Spatial range of preventive measures 
 
It is clear from the sections above that the spatial range of the preventative measures are spatially 
wider than the SPA itself. 
 

 Nature of the activities covered by the general prevention regime 
 
New plans and projects are subject to special provisions in the Habitats Regulations. However, these 
do not deal with ongoing activities that may be occurring in the site. On land, in general ongoing 
activities within European sites were already managed through the SSSI framework. The Habitats 
Regulations SI 1994/2716 provide for this management through the production of a management 
scheme for each site. 
 

 Effectiveness of the general prevention regime 
 
[Nothing noted.] 
 

 Direct Effect 
 
There is no national case law on whether Article 6(2) has direct effect. 
 
 
8. APPROPRIATE IMPACT ASSESSMENT (AIA) (ARTICLE 6(3) FIRST PHRASE) 
 
This case study focuses on the screening aspects of the Appropriate Assessment. The actual 
Appropriate Assessments have yet to be published. 
 

 Scope of the plans/projects requiring an appropriate assessment 
 
SI 1994/2716 Regulation 48, as amended, requires that the competent authority, before granting 
development consent, carry out an appropriate assessment of a plan or project which is likely to have a 
significant effect on a European site, either alone or in combination with other plans or projects, and 
which is not directly connected with or necessary to the management of the site. 
 
The Judge in the Cairngorms Funicular case (see Case Study 1) directly addressed this point. He 
stated:  

 
Next, what requires to be ascertained under regulation 48(5) is that the plan or 
project will not adversely affect "the integrity of the European site". This 
expression is not defined in the regulations, but in paragraph 2 of Appendix A to 
Annex D to Circular 6/1995 it is stated: 
 
"The integrity of a site is the coherence of its ecological structure and function, 
across its whole area, that enables it to sustain the habitat, complex of habitats 
and/or the levels of populations of the species for which it was classified." 
 
This appears to me to be an acceptable definition, and I adopt it. It is clear 
therefore from this definition that many inter-related factors require to be 
considered in deciding whether or not a plan or project will adversely affect the 
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integrity of a European site. Although counsel for the petitioners laid great stress 
on the words "only after having ascertained", I do not accept that this means that 
there must be an absolute guarantee that the integrity of the site will not be 
adversely affected. 
 

The (draft) Guidance ‘Planning for the protection of European Sites: Appropriate Assessment’ 
(DCLG, August 2006) indicates that ‘plans’ include land use plans, development plans and spatial 
development strategies.  It includes regional spatial strategies, even though their policies are not 
normally site specific. This principle also applies to Core Strategies.  
 
In its Introduction the Draft Guidance make specific reference to other documents, including those 
from the Commission, that should also be consulted: “The guide should be read in conjunction with 
existing guidance and legislation, in particular: the Birds Directive 79/409/EEC; the European 
Communities (2000) Managing Natura 2000 Sites; the European Commission (2001) Assessment of 
plans and projects significantly affecting Natura 2000 sites; and English Nature Guidance Notes”. 
 
The Draft Guidance notes (at paragraph) 5.10 states that “in considering whether the plan option is 
likely to have a significant effect on a European site, it should be noted that such a site may be located 
either within or outside the area covered by the plan. Significant effects may be incurred even in cases 
where the area of the plan is some distance away.” At paragraph 5.6 it notes that the majority of plans 
will be subject to the AA process. 
 
The LDF Screening Report identified one SPA that fell within the spatial scope of the LDF and three 
Natura 2000 sites (including Medway Estuary and Marshes SPA) that are located within the potential 
influence of the LDF (which were within 30 miles of the spatial scope of the LDF).  
 
The AAP Screening Report identified no Natura 2000 sites that fell within the spatial scope of the 
AAP. However, it identified four Sites (including Medway Estuary and Marshes SPA) that were 
located within the potential influence of the AAP.  
 

 Screening for the appropriate assessment: no relationship with the 
management of the site 

 
The term ‘management’  is interpreted as being synonymous with ‘conservation’ in this context -  see 
Draft Guidance at paragraph 5.5.  Thus any plan or project that is not directly connected with the 
conservation of the site would require to go through the AA process.  
 

 Screening for the appropriate assessment: significant effect 
 
The Draft Guidance provides assistance in determining whether a plan or project is likely to have 
significant effects. 
 
At paragraph 5.6 it states that “The test to identify whether a plan option is ‘likely to have a significant 
effect’ on a European site is also referred to as ‘screening’. This will determine whether the 
subsequent steps of AA are required”. 
 
This is further elaborated in the following paragraphs which state: 

 
“The notion of significance needs to be interpreted objectively. At the same time, 
the significance of effects should be determined in relation to the specific 
features and environmental conditions of the protected site concerned by the plan 
or project, taking particular account of the site’s conservation objectives.”(EC, 
2000, p34) (The conservation objectives should be collected at the evidence 
gathering stage, see section 4.1 of this guide).  
 
As part of establishing what effects are significant it may also be useful to 
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consider “the probability of the impact; the duration, frequency and reversibility 
of the impact.” (EC, 2000, pg. 35)”. 
 
The assessment of significant effects of a given option needs to take account of 
the option’s impact in combination with other plans and projects. Only other 
key plans and projects which the RPB or LPA consider most relevant should be 
collected for the “in combination” test. An exhaustive list could render the 
assessment exercise unworkable. Consult Natural England on the list identified. 
 
In considering whether the plan option is likely to have a significant effect on a 
European site, it should be noted that such a site may be located either within 
or outside the area covered by the plan. Significant effects may be incurred even 
in cases where the area of the plan is some distance away. 
 
 Natural England can provide advice on a case by case basis on screening. 
 

The Draft Guidance specifically refers to the Waddenzee case. It states: 
 
In cases where ‘no significant effects’ have been found on a plan, the ECJ 
judgment in the Waddenzee case C-127/02 implied that all the aspects of the 
plan or project which can, by themselves or in combination with other plans and 
projects, affect the site’s conservation objectives must be identified in light of the 
best scientific knowledge in the field. 
 
The case also ruled that AA is required where there is a probability or a risk that 
the plan will have a significant effect on a European site. 
 
“Any plan or project not directly connected with or necessary to the management 
of the site is to be subject to an appropriate assessment of its implications for the 
site in view of the sites conservation objectives if it cannot be excluded, on the 
basis of objective information, that it will have a significant effects on that site, 
either individually or in combination with other plans and projects 
 

Thus screening is on a case by case basis, takes account of the site’s conservation objectives and 
cumulation with other plans and projects. 
 
The two Screening Reports identify the key stages of screening as: 

• Identify international sites in and around the plan/ strategy area  
• Examine conservation objectives 
• Identify potential effects on Natura 2000 sites 
• Examine other plans and programmes that could contribute to ‘in combination’ effects 
• If no effects likely – report that no significant effect 
• If effects are judged likely or uncertainty exists – the precautionary principle applies proceed 

to stage 2  (AA) 
 
The competent authority has not yet made a decision on the Screening Reports. 
 
During the preparation of the Screening Reports, the authors consulted with the statutory consultee, 
Natural England.  
 

 Quality of the assessors 
 
The Screening Reports which are discussed in this Case Study were prepared by an independent 
company, providing consultancy and research services in sustainability and environmental planning. 
 
The company makes use of experts and professionals in land use planning, social sciences, 
environmental sciences, health, economics and sustainable development. 
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 Form and content of the appropriate assessment 

 
The Draft Guidance makes it clear that the precautionary principle must be applied. It states: 

 
The precautionary principle must be used when assessing whether effects are 
significant. In cases where information is not available or where there is doubt 
and further research is needed as a rule rather than attempting to create a case of 
‘no significant effects’ which could lead to quite a big piece of work, the 
[competent authority] should proceed with the AA process. 
 

As regards the AA itself, the Draft Guidance states at paragraphs 5.5 and following: 
 
If there are found to be likely significant effects, having applied the 
precautionary principle, the plan option must be subject to AA of its implications 
for the European site in view of the site’s conservation objectives. The work 
carried out at the evidence gathering stage and the screening stage at AA task 
1[likely significant effects] should be drawn upon to assist in assessing the 
effects of the plan option on the conservation objectives. 
 
The test to identify whether a plan option is ‘likely to have a significant effect’ 
on a European site is also referred to as ‘screening’. This will determine whether 
the subsequent steps of AA are required. 
 
If there are found to be likely significant effects, having applied the 
precautionary principle, the plan option must be subject to AA of its implications 
for the European site in view of the site’s conservation objectives. The work 
carried out at the evidence gathering stage and the screening stage at AA task 1 
should be drawn upon to assist in assessing the effects of the plan option on the 
conservation objectives. 
 
The implications for the conservation objectives should be examined to ascertain 
whether the plan option has an adverse affect on the integrity of the European 
site. 
 
“Integrity” is described in ODPM Circular 06/2005: Biodiversity and Geological 
Conservation as “the site’s coherence, ecological structure and function across its 
whole area that enables it to sustain the habitat, complex of habitats and/or the 
levels of populations of species for which it was classified” (ODPM Circular 
06/2005, para. 20). 
 
The assessment at this juncture should not be influenced by other environmental, 
social or economic issues. 
 
The RPB or LPA must be able to support their decision on integrity with 
evidence. The degree of certainty as required in the Waddenzee ECJ judgment 
mentioned above is “where no reasonable scientific doubt remains as to the 
absence of such effects 
 

The LDF Screening Report identified the potential key implications for the European designated sites 
as: 

• Dartford and Gravesham Boroughs contain the area known as the ‘Kent Thameside’ 
regeneration area, one of the largest areas for development in the Thames Gateway.  

• The SE Plan outlines requirements for 15,500 dwellings for Dartford and 9,200 for 
Gravesham in the period 2006 to 2026, in the urban area, this is significant level of growth 
that will potentially have profound impacts on the built and natural environment of the 
Boroughs.  
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• Development is planned to be focused close to existing urban areas and facilities with very 
limited development in rural areas. Development preferences are for brownfield sites and river 
frontage development where possible and desirable.  

• The SE Plan also outlines requirements for 58,000 new jobs, and associated employment land 
in the 2 Boroughs between 2006 and 2026.  

• New facilities and services, including strategic transport infrastructure will be required to meet 
the needs of this increased growth. However, all development will need to reflect approaches 
that reduce the need for car travel and provide access to [transport] facilities.  

• The level of planned growth is likely place significant strain on resources (particularly water 
resources, including the identified requirement for a 40 mega litre reservoir within the 
Dartford Borough ), increase energy usage and waste production and will increase pollution, 
particularly air pollution.  

• There will be additional pressure placed on the Thames Estuary and its natural environment 
from development pressure, including increased risk of water pollution and recreational 
activity. 

• There is likely to be an increase in recreation at existing natural sites, for example woodlands, 
marshes and estuarine sites due to increased population  

 
The LDF Screening Report also identified a number of other key plans that were considered as part of 
the cumulative effect.  
 
The LDF Screening Report concluded: 

 
This [ report] screening process has identified four SAC/SPAs within and outside 
the plan areas that are potentially affected by the Dartford Borough Council and 
Gravesham Borough Council Core Strategies.  
 
The screening process has identified a number of potentially significant impacts, 
in particular, at two Natura 2000 sites that may result either from the Core 
Strategies alone or as a result of ‘in-combination’ effects from other plans and 
programmes. These impacts cannot be screened out at this stage, and need to be 
considered further through Appropriate Assessment. This screening process has 
also noted that it is problematical to consider any development in the Thames 
Gateway region in isolation, when many of the impacts arising are likely to 
result from cumulative activities occurring in a region experiencing 
unprecedented development pressures. This is particularly the case with regard to 
issues such as changes in air quality and recreational stresses. These issues will 
be examined further in the next assessment stage.  
 
This screening report is presented for review and comment. All inputs received 
will inform the ongoing Appropriate Assessment work. 
 

It should be noted that at the time of writing, the actual AA has not yet been published. 
 
The AAP Screening Report identified the key potential impacts on European sites from the AAP as:  

• Increased recreational pressures – resulting from the planned for and predicted, population 
growth  

• Air quality issues – potential localised impacts associated with housing development, 
construction activities, increased transportation and travel generally. 
 

The AAP Screening Report concluded: 
 
The screening process has shown that there are no significant impacts arising 
from the Dartford Town Centre AAP in relation to the four Natura 2000 sites 
examined and that no further Appropriate Assessment work is required.  
 



Milieu Ltd. Habitats Directive – Report for the United Kingdom / 50 
 

 Extant guidance advises that plans do not require Appropriate Assessment 
where they clearly would not have a significant effect on European sites. Good 
examples of plans not requiring AA are those that apply to areas which do not 
have European sites within or near their boundaries and/or where development is 
concentrated entirely in the urban environment– as at Dartford. In this case the 
AAP is directing development in an existing urban environment, using 
brownfield land and generating new public space, walking routes and Green 
Infrastructure. Additionally, the development at Dartford only accounts for 1/3 
of the total development proposed across North Kent and is distant from the 
designated sites. 
 

 
9. SUBSTANTIVE DECISION CRITERION (ARTICLE 6(3) SECOND PHRASE) 
 

 The scope of the authorisation 
 
The process by which the Appropriate Assessment is considered during the preparation and 
consideration of the Development Plans are summarised below: 
 
The AA findings should be made available to the community and may be consulted on as appropriate 
on the preferred options stage (pre-submission public participation). This means the AA findings are 
published at the same time as the SEA Report. It is recommended that the AA evidence is summarised 
in a non-technical summary. 
 
Following receipt of the consultation responses, the competent planning authority will refine the 
preferred options or option and prepare the submission Development Plan Documents. It may be 
necessary to revisit the AA at this point if the changes made for submission are such as to affect the 
validity of the AA report. 
 
The competent planning authority will submit the Development Plan Documents to the Secretary of 
State. It is the responsibility of the competent planning authority to ensure that the submitted 
Development Plan Documents has met the requirements of the Habitats Directive and amending 
Habitats Regulations. The Development Plan Documents will be examined by an independent 
Inspector. The Inspector will consider the soundness of the Development Plan Documents using the 
AA as part of the evidence base. It is not the role of the Inspector to assess the compliance of the plan 
with the Habitats Directive. 
 
Given the frontloading inherent in the new system, new sites should not be raised for consideration for 
the first time at the submission or examination stage. Where in exceptional circumstances this occurs 
and any statutory processes have not been undertaken for sites submitted late in the preparation of a 
Development Plan Documents, an Inspector would not be able to recommend their inclusion in the 
binding report. It is therefore the responsibility of those promoting such changes to show that the 
proper procedures have been undertaken. 
 
The Inspector will produce a binding report following the Examination. Where the Inspector suggests 
significant changes in the binding report he or she must be satisfied that they will not have an adverse 
effect on the integrity of any European sites based on the AA findings provided at or before the 
Examination. 
 
There are no additional requirements for monitoring of AA for plans. This is satisfied within existing 
mechanisms. 
 



Milieu Ltd. Habitats Directive – Report for the United Kingdom / 51 
 

 Substantive decision criterion guiding the authority 
 
SI 1994/2716 makes it clear that the authority shall agree to the plan or project only after having 
ascertained that it will not adversely affect the integrity of the European site.   In considering whether 
a plan or project will adversely affect the integrity of the site, the authority shall have regard to the 
manner in which it is proposed to be carried out or to any conditions or restrictions subject to which 
they propose that the consent, permission or other authorisation should be given.  
 
It should be noted that neither the LDF nor the AAP have yet reached the substantive decision stage. 
 

 Precautionary decision-making 
 
As noted above, it is clear from the Draft Guidance and the Screening Reports themselves that the 
precautionary principle is fully taken into account. 
 

 Participatory decision-making 
 
As and when the proposed plans reach the appropriate stage, the public have a right to be consulted 
and to have their comments taken into account. 
 
The statutory nature conservation body for AA (Natural England)  must be consulted from the 
beginning of the process. In addition, any other relevant environmental bodies that the relevant 
planning authority consider appropriate must also be consulted at the same time. 
 

 Direct effect 
 
There is no national case law on whether Article 6(3) has direct effect. 
 
 
10. DEROGATORY REGIME (ARTICLE 6(4)) 
 

 Were the conclusions of the assessors negative or positive? 
 
As noted above, as regards the two plans under consideration here, the AAP Screening Report 
concluded that there were no significant impacts arising from the Dartford Town Centre AAP in 
relation to the four Natura 2000 sites examined and that no further Appropriate Assessment work is 
required. The relevant planning authority has yet to make a formal decision on this. The LDF 
Screening Report concluded that there were potentially significant effects on two of the Natura 2000 
sites – which would require further study in the AA. The AA has not yet been published.  
 

 Absence of alternative solutions 
 
Not relevant to this case study.  
 

 Balance of interests 
 
Not relevant to this case study.  
 

 Procedural requirements 
 
Not relevant to this case study.  
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 Compensatory measures 
 
Not relevant to this case study.  
 
 
11. LITIGATION 
 
The main case on the implementation of the Habitats Directive is the Cairngorms Funicular Case 
which is the subject of Case Study Two. The main findings of the Court are given there and are not 
repeated here.   
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Annex 
 
 
Relevant provisions of Statutory Instrument 1994 No 2716, The Conservation (Natural 
Habitats &c) Regulations (SI 1994/2716),  as amended by SI 2007/1843; The Conservation 
(Natural Habitats &c) (Amendment) Regulations 2007  
 
 

Management agreements  
 
Management agreements 
    16.—(1)  The appropriate nature conservation body may enter into an 
agreement (a "management agreement") with every owner, lessee and occupier 
of land forming part of a European site, or land adjacent to such a site, for the 
management, conservation, restoration or protection of the site, or any part of it. 
 
    (2)  A management agreement may impose such restrictions as may be 
expedient for the purposes of the agreement on the exercise of rights over the 
land by the persons who can be bound by the agreement. 
 
    (3)  A management agreement-  
 (a) may provide for the management of the land in such manner, the carrying 
out thereon of such work and the doing thereon of such other things as may be 
expedient for the purposes of the agreement; 
 (b) may provide for any of the matters mentioned in sub-paragraph (a) being 
carried out, or for the costs thereof being defrayed, either by the said owner or 
other persons or by the appropriate nature conservation body, or partly in one 
way and partly in another; 
 (c) may contain such other provisions as to the making of payments by the 
appropriate nature conservation body, and in particular for the payment by them 
of compensation for the effect of the restrictions mentioned in paragraph (2), as 
may be specified in the agreement. 
 
    (4)  Where land in England and Wales is subject to a management agreement, 
the appropriate nature conservation body shall, as respects the enforcement of 
the agreement against persons other than the original contracting party, have the 
like rights as if-  
 (a) they had at all material times been the absolute owners in possession of 
ascertained land adjacent to the land subject to the agreement and capable of 
being benefited by the agreement, and 
 (b) the management agreement had been expressed to be for the benefit of that 
adjacent land; 
and section 84 of the Law of Property Act 1925[29] (which enables the Lands 
Tribunal to discharge or modify restrictive covenants) shall not apply to the 
agreement. 
 
    (5)  A management agreement affecting land in Scotland may be registered 
either-  
 (a) in a case where the land affected by the agreement is registered in that 
register, in the Land Register of Scotland, or 
 (b) in any other case, in the General Register of Sasines; 
and, on being so recorded, it shall be enforceable at the instance of the 
appropriate nature conservation body against any person having an interest in the 
land and against any person deriving title from him: 
Provided that a management agreement shall not be so enforceable against a 
third party who has bona fide onerously acquired right (whether completed by 
infeftment or not) to his interest in the land prior to the agreement being recorded 
as aforesaid, or against any person deriving title from such third party. 
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Continuation in force of existing agreement, &c. 
    17.—(1)  Any agreement previously entered into under-  
 (a) section 16 of the National Parks and Access to the Countryside Act 1949[30] 
(nature reserves), 
 (b) section 15 of the Countryside Act 1968[31] (areas of special scientific 
interest), or 
 (c) section 49A of the Countryside (Scotland) Act 1967[32] (management 
agreements), 
in relation to land which on or after the commencement of these Regulations 
becomes land within a European site, or adjacent to such a site, shall have effect 
as if entered into under regulation 16 above. 
Regulation 32(1)(b) (power of compulsory acquisition in case of breach of 
agreement) shall apply accordingly. 
 
    (2)  Any other thing done or deemed to have been done under any provision of 
Part III or VI of the National Parks and Access to the Countryside Act 1949, or 
under section 49A of the Countryside (Scotland) Act 1967, in respect of any land 
prior to that land becoming land within a European site, or adjacent to such a 
site, shall continue to have effect as if done under the corresponding provision of 
these Regulations.  
For the purposes of this paragraph Part III of the 1949 Act shall be deemed to 
include section 15 of the Countryside Act 1968 and anything done or deemed to 
be done under that section and to which this paragraph applies shall have effect 
as if done or deemed to be done under section 16 of the 1949 Act. 
 
    (3)  Any reference in an outlying enactment to a nature reserve within the 
meaning of section 15 of the National Parks and Access to the Countryside Act 
1949 shall be construed as including a European site.  
For this purpose an "outlying enactment" means an enactment not contained in, 
or in an instrument made under, the National Parks and Access to the 
Countryside Act 1949 or the Wildlife and Countryside Act 1981[33]. 

 
Control of potentially damaging operations  
 
Notification of potentially damaging operations 
    18.—(1)  Any notification in force in relation to a European site under section 
28 of the Wildlife and Countryside Act 1981 (areas of special scientific interest) 
specifying-  
 (a) the flora, fauna, or geological or physiographical features by reason of which 
the land is of special interest, and 
 (b) any operations appearing to the appropriate nature conservation body to be 
likely to damage that flora or fauna or those features, 
shall have effect for the purposes of these Regulations. 
 
    (2)  The appropriate nature conservation body may, for the purpose of 
securing compliance with the requirements of the Habitats Directive, at any time 
amend the notification with respect to any of the matters mentioned in paragraph 
(1)(a) or (b). 
 
    (3)  Notice of any amendment shall be given-  
 (a) to every owner and occupier of land within the site who in the opinion of the 
appropriate nature conservation body may be affected by the amendment, and 
 (b) to the local planning authority; 
and the amendment shall come into force in relation to an owner or occupier 
upon such notice being given to him. 
 
    (4)  The provisions of-  
 (a) section 28(11) of the Wildlife and Countryside Act 1981 (notification to be 
local land charge in England and Wales), and 



Milieu Ltd. Habitats Directive – Report for the United Kingdom / 55 
 

 (b) section 28(12) to (12B)[34] of that Act (local registration of notification in 
Scotland), 
apply, with the necessary modifications, in relation to an amendment of a 
notification under this regulation as in relation to the original notification. 

 
Restriction on carrying out operations specified in notification 
    19.—(1)  The owner or occupier of any land within a European site shall not 
carry out, or cause or permit to be carried out, on that land any operation 
specified in a notification in force in relation to the site under regulation 18, 
unless-  
 (a) one of them has given the appropriate nature conservation body written 
notice of a proposal to carry out the operation, specifying its nature and the land 
on which it is proposed to carry it out, and 
 (b) one of the conditions specified in paragraph (2) is fulfilled. 
 
    (2)  Those conditions are-  
 (a) that the operation is carried out with the written consent of the appropriate 
nature conservation body; 
 (b) that the operation is carried out in accordance with the terms of a 
management agreement; 
 (c) that four months have expired from the giving of the notice under paragraph 
(1)(a). 
 
    (3)  A person who, without reasonable excuse, contravenes paragraph (1) 
commits an offence and is liable on summary conviction to a fine not exceeding 
level 4 on the standard scale. 
 
    (4)  For the purposes of paragraph (3) it is a reasonable excuse for a person to 
carry out an operation-  
 (a) that the operation was an emergency operation particulars of which 
(including details of the emergency) were notified to the appropriate nature 
conservation body as soon as practicable after the commencement of the 
operation; or 
 (b) that the operation was authorised by a planning permission granted on an 
application under Part III of the Town and Country Planning Act 1990[35] or Part 
III of the Town and Country Planning (Scotland) Act 1972[36]. 
 
    (5)  The appropriate nature conservation body has power to enforce this 
regulation; but nothing in this paragraph shall be construed as authorising the 
institution of proceedings in Scotland for an offence. 
 
    (6)  Proceedings in England and Wales for an offence under this regulation 
shall not, without the consent of the Director of Public Prosecutions, be taken by 
a person other than the appropriate nature conservation body. 
 
Supplementary provisions as to consents 
    20.—(1)  Where it appears to the appropriate nature conservation body that an 
application for consent under regulation 19(2)(a) relates to an operation which is 
or forms part of a plan or project which-  
 (a) is not directly connected with or necessary to the management of the site, 
and 
 (b) is likely to have a significant effect on the site (either alone or in 
combination with other plans or projects), 
they shall make an appropriate assessment of the implications for the site in view 
of that site's conservation objectives. 
 
    (2)  In the light of the conclusions of the assessment, they may give consent 
for the operation only after having ascertained that the plan or project will not 
adversely affect the integrity of the site. 
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    (3)  The above provisions do not apply in relation to a site which is a 
European site by reason only of regulation 10(1)(c) (site protected in accordance 
with Article 5(4)). 
 
    (4)  Where in any case, whether in pursuance of this regulation or otherwise, 
the appropriate nature conservation body have not given consent for an 
operation, but they consider that there is a risk that the operation may 
nevertheless be carried out, they shall notify the Secretary of State. 
 
    (5)  They shall take such steps as are requisite to secure that any such 
notification is given at least one month before the expiry of the period mentioned 
in regulation 19(2)(c) (period after which operation may be carried out in 
absence of consent). 
 
Provision as to existing notices and consents 
    21.—(1)  Any notice or consent previously given under section 28(5)(a) or 
(6)(a) of the Wildlife and Countryside Act 1981 in relation to land which on or 
after the commencement of these Regulations becomes land within a European 
site shall have effect, subject as follows, as if given under regulation 19(1)(a) or 
(2)(a) above. 
 
    (2)  The appropriate nature conservation body shall review any such consent 
as regards its compatibility with the conservation objectives of the site, and may 
modify or withdraw it. 
 
    (3)  Notice of any such modification or withdrawal of consent shall be given 
to every owner and occupier of land within the site who in the opinion of the 
appropriate nature conservation body may be affected by it; and the modification 
or withdrawal shall come into force in relation to an owner or occupier upon 
such notice being given to him. 
 
    (4)  The modification or withdrawal of a consent shall not affect anything 
done in reliance on the consent before the modification or withdrawal takes 
effect. 
 
    (5)  Where or to the extent that an operation ceases to be covered by a consent 
by reason of the consent being modified or withdrawn, the period after which in 
accordance with regulation 19(2)(c) the operation may be carried out in the 
absence of consent shall be four months from the giving of notice of the 
modification or withdrawal under paragraph (3) above. 
 
    (6)  Regulation 20(4) and (5) (provisions as to notification of Secretary of 
State) apply in such a case, with the following modifications-  
 (a) for the reference to consent not having been given substitute a reference to 
consent being modified or withdrawn; 
 (b) for the reference to the period specified in regulation 19(2)(c) substitute a 
reference to the period specified in paragraph (5) above. 
 
Special nature conservation orders  
 
Power to make special nature conservation order 
    22.—(1)  The Secretary of State may, after consultation with the appropriate 
nature conservation body, make in respect of any land within a European site an 
order (a "special nature conservation order") specifying operations which appear 
to him to be likely to destroy or damage the flora, fauna, or geological or 
physiographical features by reason of which the land is a European site. 
 
    (2)  A special nature conservation order may be amended or revoked by a 
further order. 
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    (3)  Schedule 1 has effect with respect to the making, confirmation and 
coming into operation of special nature conservation orders and amending or 
revoking orders. 
 
    (4)  A special nature conservation order in relation to land in England and 
Wales is a local land charge. 
 
    (5)  A special nature conservation order in relation to land in Scotland shall be 
registered either-  
 (a) in a case where the land affected by the order is registered in that Register, in 
the Land Register of Scotland; or 
 (b) in any other case, in the appropriate Division of the General Register of 
Sasines. 
 
    (6)  A report submitted by a nature conservation body to the Secretary of State 
under paragraph 20 of Schedule 6 to the Environmental Protection Act 1990[37] 
or section 10(2) of the Natural Heritage (Scotland) Act 1991[38] shall set out 
particulars of any land in their area as respects which a special nature 
conservation order has come into operation during the year to which the report 
relates. 
 
Restriction on carrying out operations specified in order 
    23.—(1)  No person shall carry out on any land within a European site in 
respect of which a special nature conservation order is in force any operation 
specified in the order, unless the operation is carried out, or caused or permitted 
to be carried out, by the owner or occupier of the land and-  
 (a) one of them has, after the making of the order, given the appropriate nature 
conservation body written notice of a proposal to carry out the operation, 
specifying its nature and the land on which it is proposed to carry it out, and 
 (b) one of the conditions specified in paragraph (2) is fulfilled. 
 
    (2)  Those conditions are-  
 (a) that the operation is carried out with the written consent of the appropriate 
nature conservation body; 
 (b) that the operation is carried out in accordance with the terms of a 
management agreement. 
 
    (3)  A person who, without reasonable excuse, contravenes paragraph (1) 
commits an offence and is liable-  
 (a) on summary conviction, to a fine not exceeding the statutory maximum; 
 (b) on conviction on indictment, to a fine. 
 
    (4)  For the purposes of paragraph (3) it is a reasonable excuse for a person to 
carry out an operation-  
 (a) that the operation was an emergency operation particulars of which 
(including details of the emergency) were notified to the appropriate nature 
conservation body as soon as practicable after the commencement of the 
operation; or 
 (b) that the operation was authorised by a planning permission granted on an 
application under Part III of the Town and Country Planning Act 1990 or Part III 
of the Town and Country Planning (Scotland) Act 1972. 
 
Supplementary provisions as to consents 
    24.—(1)  Where it appears to the appropriate nature conservation body that an 
application for consent under regulation 23(2)(a) relates to an operation which is 
or forms part of a plan or project which-  
 (a) is not directly connected with or necessary to the management of the site, 
and 
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 (b) is likely to have a significant effect on the site (either alone or in 
combination with other plans or projects), 
they shall make an appropriate assessment of the implications for the site in view 
of that site's conservation objectives. 
 
    (2)  In the light of the conclusions of the assessment, they may give consent 
for the operation only after having ascertained that the plan or project will not 
adversely affect the integrity of the site. 
 
    (3)  Where the appropriate nature conservation body refuse consent in 
accordance with paragraph (2) they shall give reasons for their decision. 
 
    (4)  The owner or occupier of the land in question may-  
 (a) within two months of receiving notice of the refusal of consent, or 
 (b) if no notice of a decision is received by him within three months of an 
application for consent being made, 
by notice in writing to the appropriate nature conversation body require them to 
refer the matter forthwith to the Secretary of State. 
 
    (5)  If on the matter being referred to the Secretary of State he is satisfied that, 
there being no alternative solutions, the plan or project must be carried out for 
imperative reasons of overriding public interest (which, subject to paragraph (6), 
may be of a social or economic nature), he may direct the appropriate nature 
conservation body to give consent to the operation. 
 
    (6)  Where the site concerned hosts a priority natural habitat type or a priority 
species, the reasons referred to in paragraph (5) must be either-  
 (a) reasons relating to human health, public safety or beneficial consequences of 
primary importance to the environment, or 
 (b) other reasons which in the opinion of the European Commission are 
imperative reasons of overriding public interest. 
 
    (7)  Where the Secretary of State directs the appropriate nature conservation 
body to give consent under this regulation, he shall secure that such 
compensatory measures are taken as are necessary to ensure that the overall 
coherence of Natura 2000 is protected. 
 
    (8)  This regulation does not apply in relation to a site which is a European site 
by reason only of regulation 10(1)(c) (site protected in accordance with Article 
5(4)). 
 
Compensation for effect of order 
    25.—(1)  Where a special nature conservation order is made, the appropriate 
nature conservation body shall pay compensation to any person having at the 
time of the making of the order an interest in land comprised in an agricultural 
unit comprising land to which the order relates who, on a claim made to the 
appropriate nature conservation body within the time and in the manner 
prescribed by regulations, shows that the value of his interest is less than it 
would have been if the order had not been made. 
 
    (2)  For this purpose an "agricultural unit" means land which is occupied as a 
unit for agricultural purposes, including any dwelling-house or other building 
occupied by the same person for the purpose of farming the land. 
 
    (3)  No claim for compensation shall be made under this regulation in respect 
of an order unless the Secretary of State has given notice under paragraph 6(1) or 
(2) of Schedule 1 of his decision in respect of the order. 
 
Restoration where order contravened 
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    26.—(1)  Where a person is convicted of an offence under regulation 23, the 
court by which he is convicted may, in addition to dealing with him in any other 
way, make an order requiring him to carry out, within such period as may be 
specified in the order, such operations for the purpose of restoring the land to its 
former condition as may be so specified. 
 
    (2)  An order under this regulation made on conviction on indictment shall be 
treated for the purposes of section 30 of the Criminal Appeal Act 1968[39] (effect 
of appeals on orders for the restitution of property) as an order for the restitution 
of property. 
 
    (3)  In the case of an order under this regulation made by a magistrates' court 
the period specified in the order shall not begin to run-  
 (a) in any case until the expiration of the period for the time being prescribed by 
law for the giving of notice of appeal against a decision of a magistrates' court; 
 (b) where notice of appeal is given within the period so prescribed, until 
determination of the appeal. 
 
    (4)  At any time before an order under this regulation has been complied with 
or fully complied with, the court by which it was made may, on the application 
of the person against whom it was made, discharge or vary the order if it appears 
to the court that a change in circumstances has made compliance or full 
compliance with the order impracticable or unnecessary. 
 
    (5)  If a person fails without reasonable excuse to comply with an order under 
this regulation, he commits an offence and is liable on summary conviction to a 
fine not exceeding level 5 on the standard scale; and if the failure continues after 
conviction, he may be proceeded against for a further offence from time to time 
until the order is complied with. 
 
    (6)  If, within the period specified in an order under this regulation, any 
operations specified in the order have not been carried out, the appropriate nature 
conservation body may enter the land and carry out those operations and recover 
from the person against whom the order was made any expenses reasonably 
incurred by them in doing so. 
 
    (7)  In the application of this regulation to Scotland-  
 (a) paragraphs (2) and (3) shall not apply, and 
 (b) for the purposes of any appeal or review, an order under this regulation is a 
sentence. 
 
Continuation in force of existing orders, &c. 
    27.—(1)  Where an order is in force under section 29 of the Wildlife and 
Countryside Act 1981[40] (special protection for certain areas of special scientific 
interest) in relation to land which on or after the commencement of these 
Regulations becomes land within a European site, the order shall have effect as if 
made under regulation 22 above. 
 
    (2)  Any notice previously given under section 29(4)(a)[41] (notice by owner or 
occupier of proposal to carry out operation) shall have effect as if given under 
regulation 23(1)(a) and, if the appropriate nature conservation body have neither 
given nor refused consent, shall be dealt with under these Regulations. 
 
    (3)  Any consent previously given under section 29(5)(a) shall be reviewed by 
the appropriate nature conservation body as regards its compatibility with the 
conservation objectives of the site, and may be modified or withdrawn. 
 
    (4)  Notice of any such modification or withdrawal of consent shall be given 
to every owner and occupier of land within the site who in the opinion of the 
appropriate nature conservation body may be affected by it; and the modification 



Milieu Ltd. Habitats Directive – Report for the United Kingdom / 60 
 

or withdrawal shall come into force in relation to an owner or occupier upon 
such notice being given to him. 
 
    (5)  The modification or withdrawal of a consent shall not affect anything 
done in reliance on the consent before the modification or withdrawal takes 
effect. 
 
    (6)  Section 29(5)(c), (6) and (7) shall cease to apply and the carrying out, or 
continuation, of any operation on land within a European site which is not 
otherwise authorised in accordance with these Regulations shall be subject to the 
prohibition in regulation 23(1). 

 
PART IV 

 
ADAPTATION OF PLANNING AND OTHER CONTROLS 

Introductory 
 
Application of provisions of this Part 
    47.—(1)  The requirements of-  
 (a) regulations 48 and 49 (requirement to consider effect on European sites in 
Greta Britain and European offshore marine sites), and 
 (b) regulations 50 and 51 (requirement to review certain existing decisions and 
consents, &c.), 
apply, subject to and in accordance with the provisions of regulations 54 to 85, in 
relation to the matters specified in those provisions. 
 
    (2)  Supplementary provision is made by-  
 (a) regulation 52 (co-ordination where more than one competent authority 
involved), and 
 (b) regulation 53 (compensatory measures where plan or project is agreed to 
notwithstanding a negative assessment of the implications for a European site in 
Greta Britain and European offshore marine sites). 
(3) Nothing in these Regulations requires an appropriate assessment of any plan 
or project to be carried out on or in any part of the waters or on or in any part of 
the seabed or subsoil comprising the offshore marine area, or on or in relation to 
an offshore marine installation. 
 
General provisions for protection of European sites  
Assessment of implications for European site 
    48.—(1)  A competent authority, before deciding to undertake, or give any 
consent, permission or other authorisation for, a plan or project which-  
 (a) is likely to have a significant effect on a European site in Great Britain or a 
European offshore marine site (either alone or in combination with other plans or 
projects), and 
 (b) is not directly connected with or necessary to the management of the site, 
shall make an appropriate assessment of the implications for the site in view of 
that site's conservation objectives. 
 
    (2)  A person applying for any such consent, permission or other authorisation 
shall provide such information as the competent authority may reasonably 
require for the purposes of the assessment or to enable them to determine 
whether an appropriate assessment is required. 
 
    (3)  The competent authority shall for the purposes of the assessment consult 
the appropriate nature conservation body and have regard to any representations 
made by that body within such reasonable time as the authority may specify. 
 
    (4)  They shall also, if they consider it appropriate, take the opinion of the 
general public; and if they do so, they shall take such steps for that purpose as 
they consider appropriate. 



Milieu Ltd. Habitats Directive – Report for the United Kingdom / 61 
 

 
    (5)  In the light of the conclusions of the assessment, and subject to regulation 
49, the authority shall agree to the plan or project only after having ascertained 
that it will not adversely affect the integrity of the European site or European 
offshore marine site. 
 
    (6)  In considering whether a plan or project will adversely affect the integrity 
of the site, the authority shall have regard to the manner in which it is proposed 
to be carried out or to any conditions or restrictions subject to which they 
propose that the consent, permission or other authorisation should be given. 
 
   (7) This regulation does not apply in relation to a site which is— 
(a) a European site by reason of regulation 10(1)(c); or 
(b) a European offshore marine site by reason of regulation 15(c) of the 2007 
Regulations. 
 
(8) Where a plan or project requires an appropriate assessment both under this 
regulation and under the 2007 Regulations, the assessment required by this 
regulation need not identify those effects of the plan or project that are 
specifically attributable to that part of it that is to be carried out in Great Britain, 
provided that an assessment made for the purpose of this regulation and the 2007 
Regulations assesses the effects of the plan or project as a whole. 
 
Considerations of overriding public interest 
    49.—(1)  If they are satisfied that, there being no alternative solutions, the 
plan or project must be carried out for imperative reasons of overriding public 
interest (which, subject to paragraph (2), may be of a social or economic nature), 
the competent authority may agree to the plan or project notwithstanding a 
negative assessment of the implications for the site. 
 
    (2)  Where the site concerned hosts a priority natural habitat type or a priority 
species, the reasons referred to in paragraph (1) must be either-  
 (a) reasons relating to human health, public safety or beneficial consequences of 
primary importance to the environment, or 
 (b) any other reasons which the competent authority, having due regard to the 
opinion of the European Commission, considers to be imperative reasons of 
overriding public interest. 
 
 
 
 
    (3)  Where a competent authority other than the Secretary of State desire to 
obtain the opinion of the European Commission as to whether reasons are to be 
considered imperative reasons of overriding public interest, they shall submit a 
written request to the Secretary of State-  
 (a) identifying the matter on which an opinion is sought, and 
 (b) accompanied by any documents or information which may be required. 
 
    (4)  The Secretary of State may thereupon, if he thinks fit, seek the opinion of 
the Commission; and if he does so, he shall upon receiving the Commission's 
opinion transmit it to the authority. 
 
    (5)  Where an authority other than the Secretary of State propose to agree to a 
plan or project under this regulation notwithstanding a negative assessment of 
the implications for the site concerned, they shall notify the Secretary of State.  
Having notified the Secretary of State, they shall not agree to the plan or project 
before the end of the period of 21 days beginning with the day notified to them 
by the Secretary of State as that on which their notification was received by him, 
unless the Secretary of State notifies them that they may do so. 
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    (6)  In any such case the Secretary of State may give directions to the authority 
prohibiting them from agreeing to the plan or project, either indefinitely or 
during such period as may be specified in the direction.  
This power is without prejudice to any other power of the Secretary of State in 
relation to the decision in question. 
 
Review of existing decisions and consents, &c. 
    50.—(1)  Where before the date on which a site becomes a European site or a 
European offshore marine site or, if later, the commencement of these 
Regulations, a competent authority have decided to undertake, or have given any 
consent, permission or other authorisation for, a plan or project to which 
regulation 48(1) would apply if it were to be reconsidered as of that date, the 
authority shall as soon as reasonably practicable, review their decision or, as the 
case may be, the consent, permission or other authorisation, and shall affirm, 
modify or revoke it. 
 
    (2)  They shall for that purpose make an appropriate assessment of the 
implications for the site in view of that site's conservation objectives; and the 
provisions of regulation 48(2) to (4) shall apply, with the appropriate 
modifications, in relation to such a review. 
 
    (3)  Subject to the following provisions of this Part, any review required by 
this regulation shall be carried out under existing statutory procedures where 
such procedures exist, and if none exist the Secretary of State may give 
directions as to the procedure to be followed. 
 
    (4)  Nothing in this regulation shall affect anything done in pursuance of the 
decision, or the consent, permission or other authorisation, before the date 
mentioned in paragraph (1). 
 
Consideration on review 
    51.—(1)  The following provisions apply where a decision, or a consent, 
permission or other authorisation, falls to be reviewed under regulation 50. 
 
    (2)  Subject as follows, the provisions of regulation 48(5) and (6) and 
regulation 49 shall apply, with the appropriate modifications, in relation to the 
decision on the review. 
 
    (3)  The decision, or the consent, permission or other authorisation, may be 
affirmed if it appears to the authority reviewing it that other action taken or to be 
taken by them, or by another authority, will secure that the plan or project does 
not adversely affect the integrity of the site.  
Where that object may be attained in a number of ways, the authority or 
authorities concerned shall seek to secure that the action taken is the least 
onerous to those affected. 
 
    (4)  The Secretary of State may issue guidance to authorities for the purposes 
of paragraph (3) as to the manner of determining which of different ways should 
be adopted for securing that the plan or project does not have any such effect, 
and in particular-  
 (a) the order of application of different controls, and 
 (b) the extent to which account should be taken of the possible exercise of other 
powers; 
and the authorities concerned shall have regard to any guidance so issued in 
discharging their functions under that paragraph. 
 
    (5)  Any modification or revocation effected in pursuance of this regulation 
shall be carried out under existing statutory procedures where such procedures 
exist.  
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If none exist, the Secretary of State may give directions as to the procedure to be 
followed. 
 
Co-ordination where more than one competent authority involved 
    52.—(1)  The following provisions apply where a plan or project-  
 (a) is undertaken by more than one competent authority, 
 (b) requires the consent, permission or other authorisation of more than one 
competent authority, or 
 
 (c) is undertaken by one or more competent authorities and requires the consent, 
permission or other authorisation of one or more other competent authorities. 
 
    (2)  Nothing in regulation 48(1) or 50(2) requires a competent authority to 
assess any implications of a plan or project which would be more appropriately 
assessed under that provision by another competent authority. 
 
    (3)  The Secretary of State may issue guidance to authorities for the purposes 
of regulations 48 to 51 as to the circumstances in which an authority may or 
should adopt the reasoning or conclusions of another competent authority as to 
whether a plan or project-  
 (a) is likely to have a significant effect on a European site or a European 
offshore marine site, or 
 (b) will adversely affect the integrity of a European site or a European offshore 
marine site; 
and the authorities involved shall have regard to any guidance so issued in 
discharging their functions under those regulations. 
 
    (4)  In determining whether a plan or project should be agreed to under 
regulation 49(1) (considerations of overriding public interest) a competent 
authority other than the Secretary of State shall seek and have regard to the 
views of the other competent authority or authorities involved. 
 
Compensatory measures 
    53.    Where in accordance with regulation 49 (considerations of overriding 
public interest)-  
 (a) a plan or project is agreed to, notwithstanding a negative assessment of the 
implications for a European site or a European offshore marine site, or 
 (b) a decision, or a consent, permission or other authorisation, is affirmed on 
review, notwithstanding such an assessment, 
the Secretary of State shall secure that any necessary compensatory measures are 
taken to ensure that the overall coherence of Natura 2000 is protected. 
 

Planning 
 
Grant of planning permission 
    54.—(1)  Regulations 48 and 49 (requirement to consider effect on European 
sites in Great Britain and European offshore marine sites) apply, in England and 
Wales, in relation to-  
 (a) granting planning permission on an application under Part III of the Town 
and Country Planning Act 1990[55]; 
 (b) granting planning permission, or upholding a decision of the local planning 
authority to grant planning permission (whether or not subject to the same 
conditions and limitations as those imposed by the local planning authority), on 
determining an appeal under section 78[56] of that Act in respect of such an 
application; 
 (c) granting planning permission under-  
 (i) section 141(2)(a) of that Act (action by Secretary of State in relation to 
purchase notice), 
 (ii) section 177(1)(a)[57] of that Act (powers of Secretary of State on appeal 
against enforcement notice), or 
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 (iii) section 196(5)[58] of that Act as originally enacted (powers of Secretary of 
State on reference or appeal as to established use certificate); 
 (d) directing under section 90(1), (2) or (2A)[59] of that Act (development with 
government authorisation), or under section 5(1) of the Pipe-lines Act 1962[60], 
that planning permission shall be deemed to be granted; 
 (e) making-  
 (i) an order under section 102[61] of that Act (order requiring discontinuance of 
use or removal of buildings or works), including an order made under that 
section by virtue of section 104 (powers of Secretary of State), which grants 
planning permission, or 
 (ii) an order under paragraph 1 of Schedule 9[62] to that Act (order requiring 
discontinuance of mineral working), including an order made under that 
paragraph by virtue of paragraph 11 of that Schedule (default powers of 
Secretary of State), which grants planning permission, 
or confirming any such order under section 103 of that Act; 
 (f) directing under-  
 (i) section 141(3) of that Act (action by Secretary of State in relation to purchase 
notice), or 
 (ii) section 35(5) of the Planning (Listed Buildings and Conservation Areas) Act 
1990[63] (action by Secretary of State in relation to listed building purchase 
notice), 
that if an application is made for planning permission it shall be granted. 
 
    (2)  Regulations 48 and 49 (requirement to consider effect on European sites 
in Great Britain and European offshore marine sites) apply, in Scotland, in 
relation to-  
 (a) granting planning permission on an application under Part III of the Town 
and Country Planning (Scotland) Act 1972[64]; 
 (b) granting planning permission, or upholding a decision of the planning 
authority to grant planning permission (whether or not subject to the same 
conditions and limitations as those imposed by the local planning authority), on 
determining an appeal under section 33 (appeals) of that Act in respect of such 
an application; 
 (c) granting planning permission under-  
 (i) section 172(2) of that Act (action by Secretary of State in relation to purchase 
notice), 
 (ii) section 85(5)[65] of that Act (powers of Secretary of State on appeal against 
enforcement notice), or 
 (iii) section 91(3)[66] of that Act as originally enacted (powers of Secretary of 
State on reference or appeal as to established use certificate); 
 (d) directing under section 37(1)[67] (development with government 
authorisation) of that Act, or under section 5(1) of the Pipe-lines Act 1962 or 
paragraph 7 of Schedule 8 to the Electricity Act 1989[68], that planning 
permission shall be deemed to be granted; 
 (e) making an order under section 49[69] of that Act (order requiring 
discontinuance of use or removal of buildings or works), including an order 
made under that section by virtue of section 260 (default powers of Secretary of 
State), which grants planning permission, or confirming any such order; 
 (f) directing under-  
 (i) section 172(3) of that Act (powers of Secretary of State in relation to 
purchase notice), or 
 (ii) paragraph 2(6) of Schedule 17 to that Act (powers of Secretary of State in 
relation to listed building purchase notice), 
that if an application is made for planning permission it shall be granted. 
 
    (3)  Where regulations 48 and 49 apply, the competent authority may, if they 
consider that any adverse effects of the plan or project on the integrity of a 
European site or European offshore marine site would be avoided if the planning 
permission were subject to conditions or limitations, grant planning permission 
or, as the case may be, take action which results in planning permission being 
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granted or deemed to be granted subject to those conditions or limitations. 
 
    (4)  Where regulations 48 and 49 apply, outline planning permission shall not 
be granted unless the competent authority are satisfied (whether by reason of the 
conditions and limitations to which the outline planning permission is to be made 
subject, or otherwise) that no development likely adversely to affect the integrity 
of a European site or European offshore marine site could be carried out under 
the permission, whether before or after obtaining approval of any reserved 
matters.  
In this paragraph "outline planning permission" and "reserved matters" have the 
same meaning as in section 92 of the Town and Country Planning Act 1990 or 
section 39 of the Town and Country Planning (Scotland) Act 1972. 
 
Planning permission: duty to review 
    55.—(1)  Subject to the following provisions of this regulation, regulations 50 
and 51 (requirement to review certain decisions and consents, &c.) apply to any 
planning permission or deemed planning permission, unless-  
 (a) the development to which it related has been completed, or 
 (b) it was granted subject to a condition as to the time within which the 
development to which it related was to be begun and that time has expired 
without the development having been begun, or 
 (c) it was granted for a limited period and that period has expired. 
 
    (2)  Regulations 50 and 51 do not apply to planning permission granted or 
deemed to have been granted-  
 (a) by a development order (but see regulations 60 to 64 below); 
 (b) by virtue of the adoption of a simplified planning zone scheme or of 
alterations to such a scheme (but see regulation 65 below); 
 (c) by virtue of the taking effect of an order designating an enterprise zone under 
Schedule 32 to the Local Government, Planning and Land Act 1980[70], or by 
virtue of the approval of a modified enterprise zone scheme (but see regulation 
66 below). 
 
    (3)  Planning permission deemed to be granted by virtue of-  
 (a) a direction under section 90(1) of the Town and Country Planning Act 1990 
or section 37(1) of the Town and Country Planning (Scotland) Act 1972 in 
respect of development for which an authorisation has been granted under 
section 1 or 3 of the Pipe-lines Act 1962[71], 
 (b) a direction under section 5(1) of the Pipe-lines Act 1962, 
 (c) a direction under section 90(1) of the Town and Country Planning Act 1990 
or section 37(1) of the Town and Country Planning (Scotland) Act 1972 in 
respect of development for which a consent has been given under section 36 or 
37 of the Electricity Act 1989, 
 (d) a direction under section 90(2) of the Town and Country Planning Act 1990 
or paragraph 7 of Schedule 8 to the Electricity Act 1989, or 
 (e) a direction under section 90(2A) of the Town and Country Planning Act 
1990 (which relates to development in pursuance of an order under section 1 or 3 
of the Transport and Works Act 1992[72]), 
shall be reviewed in accordance with the following provisions of this Part in 
conjunction with the review of the underlying authorisation, consent or order. 
 
    (4)  In the case of planning permission deemed to have been granted in any 
other case by a direction under section 90(1) of the Town and Country Planning 
Act 1990 or section 37(1) of the Town and Country Planning (Scotland) Act 
1972, the local planning authority shall-  
 (a) identify any such permission which they consider falls to be reviewed under 
regulations 50 and 51, and 
 (b) refer the matter to the government department which made the direction; 
and the department shall, if it agrees that the planning permission does fall to be 
so reviewed, thereupon review the direction in accordance with those 
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regulations. 
 
    (5)  Save as otherwise expressly provided, regulations 50 and 51 do not apply 
to planning permission granted or deemed to be granted by a public general Act 
of Parliament. 
 
    (6)  Subject to paragraphs (3) and (4), where planning permission granted by 
the Secretary of State falls to be reviewed under regulations 50 and 51-  
 (a) it shall be reviewed by the local planning authority, and 
 (b) the power conferred by section 97 of the Town and Country Planning Act 
1990 or section 42 of the Town and Country Planning (Scotland) Act 1972 
(revocation or modification of planning permission) shall be exercisable by that 
authority as in relation to planning permission granted on an application under 
Part III of that Act. 
In a non-metropolitan county in England and Wales the function of reviewing 
any such planning permission shall be exercised by the district planning 
authority unless it relates to a county matter (within the meaning of Schedule 1 
to the Town and Country Planning Act 1990) in which case it shall be exercised 
by the county planning authority. 
 
Planning permission: consideration on review 
    56.—(1)  In reviewing any planning permission or deemed planning 
permission in pursuance of regulations 50 and 51, the competent authority shall, 
in England and Wales-  
 (a) consider whether any adverse effects could be overcome by planning 
obligations under section 106[73] of the Town and Country Planning Act 1990 
being entered into, and 
 (b) if they consider that those effects could be so overcome, invite those 
concerned to enter into such obligations; 
and so far as the adverse effects are not thus overcome the authority shall make 
such order under section 97 of that Act (power to revoke or modify planning 
permission), or under section 102 of or paragraph 1 of Schedule 9 to that Act 
(order requiring discontinuance of use, &c.), as may be required. 
 
    (2)  In reviewing any planning permission or deemed planning permission in 
pursuance of regulations 50 and 51, the competent authority shall, in Scotland-  
 (a) consider whether any adverse effects could be overcome by an agreement 
under section 50 (agreements regulating development or use of land) of the 
Town and Country Planning (Scotland) Act 1972 being entered into, and 
 (b) if they consider that those effects could be so overcome, invite those 
concerned to enter into such an agreement; 
and so far as the adverse effects are not thus overcome, the authority shall make 
such order under section 42 of that Act[74] (power to revoke or modify planning 
permission), or under section 49 of that Act[75] (orders requiring discontinuance 
of use, &c.) as may be required. 
 
    (3)  Where the authority ascertain that the carrying out or, as the case may be, 
the continuation of the development would adversely affect the integrity of a 
European site or European offshore marine site, they nevertheless need not 
proceed under regulations 50 and 51 if and so long as they consider that there is 
no likelihood of the development being carried out or continued. 
 
Effect of orders made on review: England and Wales 
    57.—(1)  An order under section 97 of the Town and Country Planning Act 
1990[76] (power to revoke or modify planning permission) made pursuant to 
regulation 55 shall take effect upon service of the notices required by section 
98(2) of that Act or, where there is more than one such notice and those notices 
are served at different times, upon the service of the last such notice to be served. 
 
    (2)  Where the Secretary of State determines not to confirm such an order, the 
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order shall cease to have effect from the time of that determination, and the 
permission revoked or modified by the order shall thereafter have effect as if the 
order had never been made, and-  
 (a) any period specified in the permission for the taking of any action, being a 
period which had not expired prior to the date upon which the order took effect 
under paragraph (1) above, shall be extended by a period equal to that during 
which the order had effect; and 
 (b) there shall be substituted for any date specified in the permission as being a 
date by which any action should be taken, not being a date falling prior to the 
date upon which the order took effect under paragraph (1) above, such date as 
post- dates the specified date by a period equal to that during which the order had 
effect. 
 
    (3)  An order under section 102 of, or under paragraph 1 of Schedule 9 to, the 
Town and Country Planning Act 1990 (order requiring discontinuance of use, 
&c.) made pursuant to regulation 55 shall insofar as it requires the 
discontinuance of a use of land or imposes conditions upon the continuance of a 
use of land, take effect upon service of the notices required by section 103(3) or, 
where there is more than one such notice and those notices are served at different 
times, upon service of the last such notice to be served. 
 
    (4)  Where the Secretary of State determines not to confirm any such order, 
the order shall cease to have effect from the time of that determination and the 
use which by the order was discontinued or upon whose continuance conditions 
were imposed-  
 (a) may thereafter be continued as if the order had never been made, and 
 (b) shall be treated for the purposes of the Town and Country Planning Act 1990 
as if it had continued without interruption or modification throughout the period 
during which the order had effect. 
 
    (5)  An order under section 97 of that Act (power to revoke or modify 
planning permission) made in pursuance of regulation 55 shall not affect so 
much of the development authorised by the permission as was carried out prior 
to the order taking effect. 
 
    (6)  An order under section 102 of, or under paragraph 1 of Schedule 9 to, that 
Act (order requiring discontinuance of use, &c.) made in pursuance of regulation 
55 shall not affect anything done prior to the site becoming a European site or 
European offshore marine site or, if later, the commencement of these 
Regulations. 
 
[…….] 

 
Part IVA 

APPROPRIATE ASSESSMENTS FOR LAND USE PLANS FOR 
ENGLAND AND WALES 

Interpretation 
85A.—(1) This Part extends to England and Wales only. 
(2) In this Part— 
“the 1990 Act” means the Town and Country Planning Act 1990(a); 
“the 1999 Act” means the Greater London Authority Act 1999(b); 
“the 2004 Planning Act” means the Planning and Compulsory Purchase Act 
2004(c); 
“the 2005 Order” means the Planning and Compulsory Purchase Act 2004 
(Commencement No.3 and Consequential, Transitional and Saving Provisions) 
(Wales) Order 2005(d); 
“land use plan” means— 
(a) the regional spatial strategy under Part 1 (regional functions) of the 2004 
Planning Act; 
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(b) the spatial development strategy under section 334 (the spatial development 
strategy) of the 1999 Act; 
(c) a local development document as provided for in Part 2 (local development) 
of the 2004 Planning Act other than a statement of community involvement 
under section 18 (statement of community involvement) of that Act; 
(d) a local development plan as provided for in Part 6 (Wales) of the 2004 
Planning Act;  
(e) the Wales Spatial Plan under section 60 (Wales Spatial Plan) of the 2004 
Planning Act; 
(f) an alteration or replacement of a structure plan, unitary development plan, 
local plan, minerals local plan, or waste local plan under Part 2 (development 
plans) of the 1990 Act(a) to the extent permitted by Schedule 8 (transitional 
provisions) to the 2004 Planning Act; or 
(g) a unitary development plan as provided for in Part 2 of the 1990 Act to the 
extent permitted by section 122(3) (regulations and orders) of the 2004 Planning 
Act and article 4 of the 2005 Order; 
“plan-making authority” means— 
(a) a regional planning body recognised by the Secretary of State under section 
2(1) (regional planning bodies) of the 2004 Planning Act; 
(b) the Mayor of London when exercising powers under section 341(1) or (2) 
(alteration or replacement) of the 1999 Act; 
(c) an authority which, by virtue of Part 1 (planning authorities) of the 1990 Act 
or an 
order under section 29(2) (joint committees) of the 2004 Planning Act, is a local 
planning authority; 
(d) the Secretary of State when exercising powers under— 
(i) section 21 (intervention by Secretary of State) or section 27 (Secretary of 
State’s default power) of the 2004 Planning Act; or 
(ii) section 19(1) (approval of a unitary development plan by the Secretary of 
State), section 35A(4) (calling in of proposal for approval by the Secretary of 
State) or section 45(1) (approval of proposals by the Secretary of State) of the 
1990 Act(b) to the extent permitted by Schedule 8 to the 2004 Planning Act; 
or 
(e) the Welsh Ministers when exercising powers under— 
(i) section 60(3), section 65 (intervention by Assembly) or section 71(4) 
(Assembly’s default power) of the 2004 Planning Act; or 
(ii) under section 19(1) of the 1990 Act to the extent permitted by section 122(3) 
of the 2004 Planning Act and article 4 of the 2005 Order. 
(3) References in this Part to giving effect to a land use plan are to— 
(a) the publication, under section 9(6) (RSS: further procedure) of the 2004 
Planning Act, of a revision of a regional spatial strategy; 
(b) the approval, under section 21(9) or section 27(4) of the 2004 Planning Act, 
of a local development document; 
(c) the adoption, under section 23 (adoption of local development documents) of 
the 2004 Planning Act, of a local development document other than a statement 
of community involvement under section 18 (statement of community 
involvement) 
of that Act; 
(d) the publication, under section 341 (alteration or replacement) of the 1999 
Act, of alterations of the spatial development strategy or a new spatial 
development strategy to replace it; 
(e) the publication, under section 60 (Wales Spatial Plan) of the 2004 Planning 
Act, of a revision of the Wales Spatial Plan; 
(f) the adoption, under section 67 (adoption of local development plan) of the 
2004 Planning Act, of a local development plan; 
(g) the approval, under section 65(9) or section 71(4) of the 2004 Planning Act, 
of a local development plan; 
(h) the adoption, under section 35(1) (adoption of proposals), or approval under 



Milieu Ltd. Habitats Directive – Report for the United Kingdom / 69 
 

section 35A(4) of the 1990 Act, of an alteration or replacement of a structure 
plan to the extent permitted by paragraph 2(2) of Schedule 8 to the 2004 
Planning Act; 
(i) the adoption, under section 15(1) (adoption of unitary development plans by 
local planning authority)(a) and that provision as applied by section 21(2) 
(alteration or replacement)(b) of the 1990 Act, of an alteration or replacement of 
a unitary development plan to the extent permitted by paragraph 4(1) of 
Schedule 8 to the 2004 Planning Act; 
(j) the approval, under section 19(1) and that provision as applied by section 
21(2) of the 1990 Act, of an alteration or replacement of a unitary development 
plan to the extent permitted by paragraph 4(1) of Schedule 8 to the 2004 
Planning Act; 
(k) the adoption, under section 43(1) (adoption of proposals)(c) or approval 
under section 45(1) of the 1990 Act, of an alteration or replacement of a local 
plan or a minerals local plan or waste local plan to the extent permitted by 
paragraph 9(1), 
10(1) or 14 of Schedule 8 to the 2004 Planning Act; 
(l) the adoption, under section 15(1) of the 1990 Act, of a unitary development 
plan to the extent permitted by section 122(3) of the 2004 Planning Act and 
article 4 of the 2005 Order; or 
(m) the approval, under section 19(1) of the 1990 Act, of a unitary development 
plan to the extent permitted by section 122(3) of the 2004 Planning Act and 
article 4 of the 2005 Order. 
 
Assessment of implications for European sites and European offshore 
marine sites 
85B.—(1) Where a land use plan— 
(a) is likely to have a significant effect on a European site in Great Britain or a 
European offshore marine site (either alone or in combination with other plans or 
projects), and 
(b) is not directly connected with or necessary to the management of the site, 
the plan-making authority for that plan shall, before the plan is given effect, 
make an appropriate assessment of the implications for the site in view of that 
site’s conservation objectives. 
(2) The plan-making authority shall for the purposes of the assessment consult 
the appropriate nature conservation body and have regard to any representations 
made by that body within such reasonable time as the authority specifies. 
(3) They shall also, if they consider it appropriate, take the opinion of the general 
public, and if they do so, they shall take such steps for that purpose as they 
consider appropriate. 
(4) In the light of the conclusions of the assessment, and subject to regulation 
85C (considerations of overriding public interest), the plan-making authority or, 
in the case of a regional spatial strategy, the Secretary of State shall give effect to 
the land use plan only after having ascertained that it will not adversely affect the 
integrity of the European site or the European offshore marine site (as the case 
may be). 
(5) A plan-making authority shall provide such information as the Secretary of 
State or the Welsh Ministers may reasonably require for the purposes of the 
discharge of the 
obligations of the Secretary of State or the Welsh Ministers under this Part. 
(6) This regulation does not apply in relation to a site which is— 
(a) a European site by reason of regulation 10(1)(c); or 
(b) a European offshore marine site by reason of regulation 15(c) of the 2007 
Regulations. 
 
Considerations of overriding public interest 
85C.—(1) If the plan-making authority is satisfied that, there being no alternative 
solutions, the land use plan must be given effect for imperative reasons of 
overriding public interest (which, subject to paragraph (3), may be of a social or 
economic nature), they may give effect to the land use plan notwithstanding a 
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negative assessment of the implications for the European site or the European 
offshore marine site (as the case may be). 
(2) In relation to a regional spatial strategy under Part 1 (regional functions) of 
the 2004 Planning Act, paragraph (1) applies to the Secretary of State as it 
applies to a plan-making authority in the case of any other land use. 
(3) Where the site concerned hosts a priority natural habitat type or a priority 
species, the reasons referred to in paragraph (1) must be either— 
(a) reasons relating to human health, public safety or beneficial consequences of 
primary importance to the environment, or 
(b) any other imperative reasons of overriding public interest, provided that the 
competent authority has had due regard to the opinion of the European 
Commission in satisfying themselves that there are such reasons. 
(4) Where a plan-making authority, other than the Secretary of State or the 
Welsh 
Ministers, desire to obtain the opinion of the European Commission as to 
whether reasons are to be considered imperative reasons of overriding public 
interest, they shall submit a written request to the Secretary of State for a plan 
relating to England and to the Welsh Ministers for a plan relating to Wales— 
(a) identifying the matter on which an opinion is sought, and 
(b) accompanied by any documents or information which may be required. 
(5) The Secretary of State may, if he thinks fit, seek the opinion of the European 
Commission for— 
(a) a plan relating to England; or 
(b) at the request of the Welsh Ministers, a plan relating to Wales. 
(6) The Secretary of State shall send any opinion obtained under paragraph (5) 
to— 
(a) in the case of a plan relating to England, the plan-making authority, and 
(b) in the case of a plan relating to Wales, the Welsh Ministers. 
(7) The Welsh Ministers shall, upon receiving the opinion, transmit it to the plan-
making authority. 
(8) Where a plan-making authority, other than the Secretary of State or the 
Welsh 
Ministers, propose to give effect to a land use plan under this regulation, they 
shall notify— 
(a) the Secretary of State, if the plan relates to England; or 
(b) the Welsh Ministers, if the plan relates to Wales. 
(9) The plan-making authority shall not give effect to the land use plan before 
the end of the period of 21 days beginning with the day notified by the Secretary 
of State or the Welsh Ministers as that on which their notification was received, 
unless— 
(a) the Secretary of State, in relation to a plan relating to England, or 
(b) the Welsh Ministers, in relation to a plan relating to Wales, notifies them that 
they may do so. 
(10) Without prejudice to any other power, the Secretary of State (in relation to a 
plan relating to England), or the Welsh Ministers (in relation to a plan relating to 
Wales), may give directions to the authority in any such case prohibiting them 
from giving effect to the land use plan, either indefinitely or during such period 
as may be specified in the direction. 
 
Co-ordination for land use plan prepared by more than one authority 
85D.—(1) The following provisions apply where two or more local planning 
authorities prepare a joint local development document under section 28 (joint 
local development documents) or a joint local development plan under section 72 
(joint local development plans) of the 2004 Planning Act. 
(2) Nothing in paragraph (1) of regulation 85B (assessment of implications for 
European site or European offshore marine site) requires a local planning 
authority to assess any implications of a joint local development document or 
plan which would be more appropriately assessed under that provision by 
another local planning authority. 
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(3) The Secretary of State (in relation to England) and the Welsh Ministers (in 
relation to Wales) may issue guidance to local planning authorities for the 
purposes of regulation 85B(1) as to the circumstances in which an authority may 
or should adopt the reasoning or conclusions of another authority as to whether a 
joint local planning document or plan— 
(a) is likely to have a significant effect on a European site or European offshore 
marine site, or 
(b) will adversely affect the integrity of a European site or European offshore 
marine site. 
(4) The local planning authorities concerned shall have regard to any such 
guidance. 
(5) In determining whether a joint local development document or plan should be 
adopted under regulation 85C (considerations of overriding public interest), a 
local planning authority shall seek and have regard to the views of the other local 
planning authorities concerned. 
 
Compensatory measures 
85E. Where in accordance with regulation 85C (considerations of overriding 
public interest) a land use plan is given effect notwithstanding a negative 
assessment of the implications for a European site or European offshore marine 
site, the Secretary of State (where the plan relates to England) and the Welsh 
Ministers (where the plan relates to Wales) shall secure that any necessary 
compensatory measures are taken to ensure that the overall coherence of Natura 
2000 is protected. 




