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Art  Article 
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ECJ  European Court of Justice 
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EIA   Environmental Impact Assessment  
 
EIS   Environmental Impact Statement  
 
SAC  Special Area of Conservation 
 
SCI  Site of Community Importance 
 
SCO  Site’s Conservation Objectives 
 
SEA   Strategic Environmental Assessment  
 
SPA  Special Protection Area 
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PART ONE: OVERVIEW 
 
 
1 GENERAL INFORMATION 

Designated SPAs and SACs  
Spain has designated formally 565 SPAs, which cover 18,73% of land and 0,6% of territorial sea 
(marine SPAs cover 2,2% of total SPAs area). Spain has proposed 1,434 SCIs for designation, which 
cover 23,5 % of land (ca. 11,590,700 ha) and 5 % of territorial sea (marine SCIs cover 6,3% of total 
SCIs area). Nevertheless, only 84 of those SCIs (ca. 560,000 ha) have been formally designated as 
SACs by some AACC (Cantabria, Navarre and Galicia). 
 
Many of the Natura 2000 sites are SPAs and SACs simultaneously, and a great proportion of the area 
covered by such SPAs and SACs is also protected under any of the different national natural protected 
areas categories of protection laid down by the different AACC Laws. Therefore, there is a double 
overlapping (Habitats Directive-Birds Directive, and Natura 2000 Network-national/autonomous 
protected areas networks). Such overlapping ranges from 100% (where the AACC have integrated the 
Natura 2000 Network within their natural protected areas system) to 10-15% (where the AACC keep 
the Natura 2000 Network and their own natural protected areas separate), with an average of ca. 42%. 

1.1 Biogeographical regions  
 
Four biogeographical regions are present in Spain, although only the Mediterranean outstands among 
them. The Macaronesian covers the Canary Islands. The Atlantic covers a c. 70 km. strip of land 
alongside the Cantabrian and Galician coast (from the gulf of Biscay to the border between Portugal 
and Spain). The Alpine covers the Pyrenees Mountains (c. 50 km alongside the border between France 
and Spain). Finally, the Mediterranean extends over the rest of the Iberian Peninsula, the Balearic 
islands and the African territories (Ceuta, Melilla and other minor islands). 
 
1.1 Institutional context 
 
The institutional context in Spain is a pseudo-federal one. The State retains a basic legislative power to 
enact the general principles ruling the environmental protection, whereas the 17 Autonomous 
Communities (AACC) are vested with legislative and executive power to develop, to enforce and to 
execute the basic environmental Law through their Autonomous Governments. Therefore, the State is 
the responsible for the formal implementation (transposition) of the Natura 2000 regime, whereas the 
AACC are the responsible for the material implementation (designation of SPAs and SACs, approval 
of management plans, adoption of measures of protection, assessment of impacts –except for plans and 
projects carried out by the State, which are subject to the assessment made by the State Administration 
competent authorities-).  
 
The judiciary branch is national, but the jurisdictions are organised onto the AACC territorial layout, 
and the questions related exclusively to the Law enacted by the AACC under their competences are 
decided by the Supreme Court of each AACC. The local governments (mainly the municipalities) 
have not significant powers on environmental matters (especially neither on questions related to 
natural protected areas). 
 
1.2 The implementation of Article 6 
 
By the time the Habitats Directive was enacted, Spain affirmed that its legal system was consistent ex 
ante with the Habitats and Birds Directives, since the former Wildlife Conservation and Natural 
Protected Areas Act of 1989 (now repealed by the Natural Heritage and Biodiversity Act 42/2007 of 
13 December) provided for a high level of protection of the habitats and species present in the Spanish 
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territory. However, a formal transposition of the Habitats Directive was carried out by the 
Conservation of Natural Habitats and Wildlife Royal Decree 1997/1995 of 7 December (still in force 
as a regulation of the Natural Heritage and Biodiversity Act of 2007 in force). Later, the Forestry Act 
43/2003, of 21 November, introduced several articles in the Wildlife Conservation and Natural 
Protected Areas Act of 1989 (arts. 20 bis, ter, quater, 21.1 and 26.4) as well as in the Environmental 
Impact Assessment Act of 1986 to make the Spanish Law fully consistent with the Habitats Directive 
at a legal level (as it has been said, the Royal Decree vests a simple regulation).  
 
The aim of the recent Natural Heritage and Biodiversity Act 42/2007 of 13 December is to consolidate 
the legal references to Natura 2000 in the Spanish Law, and to integrate the Natura 2000 sites within 
the Spanish natural protected areas regime.  
 
The Natural Heritage and Biodiversity Act 42/2007 of 13 December improves the layout of the EU 
Law provisions on the protection of biodiversity, since it applies indistinctly to both the SPAs and the 
SCAs. There are also some other details that actually upgrade the national Law before Article 6 of the 
Habitats Directive: (i) not only the plans and projects are covered by the obligation to undertake the 
“environmental appropriate assessment”, but also the programmes; (ii) the Spanish Law specifies the 
moment for adopting and implementing the compensatory measures in case a programme, plan or 
project must be carried out in spite of a negative environmental assessment. Therefore, the 
transposition of Art. 6 of the Habitats Directive may be considered as extremely good (the 
Autonomous Communities’ legislations, where the case be, simply remand to the State Law): 

 
Art. 45 of the Natural Heritage and Biodiversity Act 42/2007 of 13 
December. 
 
1. For SACs and SPAs, the Autonomous Communities shall establish the 
necessary conservation measures which correspond to the ecological 
requirements of the natural habitat types and the species present on the sites 
involving:  
 

a. appropriate management plans or instruments specifically designed 
for the sites or integrated into other development plans including, at 
least, the conservation objectives of the sites and the appropriate 
measures to keep the sites in a favourable conservation status.  
 
b. appropriate statutory, administrative or contractual measures. 

 
2. The competent authorities shall take the appropriate steps, especially in said 
management plans or instruments, to avoid, in the Natura 2000 sites, the 
deterioration of natural habitats and the habitats of species as well as disturbance 
of the species for which the areas have been designated, in so far as such 
disturbance could be significant in relation to the objectives of this Act. 
 
3. The competent bodies shall take the appropriate steps necessary to avoid the 
deterioration or the contamination of the habitats outside the Natura 2000 
framework.  
 
4. Any programme, plan or project not directly connected with or necessary to 
the management of the site but likely to have a significant effect thereon, either 
individually or in combination with other plans or projects, shall be subject to 
appropriate assessment of its implications for the site according to the applicable 
regulations, as stated in the basic State Law and the additional protection 
regulations enacted by the Autonomous Communities, in view of the site's 
conservation objectives. In the light of the conclusions of the assessment of the 
implications for the site and subject to the provisions of paragraph 5, the 
competent national bodies to approve the plans, programmes or projects shall 
agree to the latter only after having ascertained that they will not adversely affect 
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the integrity of the site concerned and, if appropriate, after having obtained the 
opinion of the general public. 
 
5. If, in spite of a negative assessment of the implications for the site and in the 
absence of alternative solutions, a programme, plan or project must nevertheless 
be carried out for imperative reasons of overriding public interest, including 
those of a social or economic nature, the competent public authorities shall take 
all compensatory measures necessary to ensure that the overall coherence of 
Natura 2000 is protected. The presence of imperative reasons of overriding 
public interest shall be declared only for every single case: 

a. By a Law. 
b. By an Agreement of the Cabinet of Ministers, in case of programmes, 
plans or projects falling under the competence of the State Government, 
or by an Agreement of the Autonomous Community Cabinet. Such 
Agreement must be disclosed and motivated. 

 
The adoption of compensatory measures shall be undertaken, if the case be, 
during the strategic environmental assessment of plans and programmes or the 
environmental impact assessment of projects procedures, according to the 
applicable regulations. Such measures shall be implemented during the planning 
and development phase determined by the environmental assessment. The 
compensatory measures adopted shall be forwarded to the European 
Commission. 
 
6. Where the site concerned hosts a priority natural habitat type and/or a priority 
species, as in the Annex I and II of this Law, the only considerations which may 
be raised are those: 

a. relating to human health or public safety,  
b. relating to beneficial consequences of primary importance for the 
environment or,  
c. further to an opinion from the Commission, to other imperative 
reasons of overriding public interest. 

 
7. The execution of any programme, plan or project likely to have a significant 
negative effect on the species included in annexes II or IV of this Law and listed 
as endangered species, shall be only carried out, in absence of other alternatives, 
in any of the cases cited in paragraph 6. The adoption of the corresponding 
compensatory measures shall be undertaken as in paragraph 5. 
 
8. Since the site is included in the list of Sites of Community Interest approved 
by the European Commission, it shall be subject to paragraphs 4, 5 and 6. 
 
9. Since the designation of a SPA is made, it shall be subject to paragraphs 4 and 
5. 

 
1.3 Failure to implement Article 6 
 
Spain has not been subject to any action for infringement pursuant to Art. 226 ECT due to the formal 
implementation (transposition) of Art. 6 of the Habitats Directive. Nevertheless, the material 
implementation (execution, enforcement) of Art. 6 of the Habitats Directive, particularly its paragraph 
3, is the reason for several infringement procedures brought by the European Commission against 
Spain. The Commission has sent Spain first written warnings for  not having undertaken an EIA 
before authorising two remarkable urban and tourist complex projects, both situated in Natura 2000 
sites ("El Algarrobico" beach at Cabo de Gata-Nijar, Almería, and "Las Atalayas" in Peñíscola, 
Castellón). 
 
Beyond these cases, condemnations from the ECJ in cases related with the implementation of Arts. 3 
and 4 of the Birds Directive may be comparable to condemnations for breach of Art. 6.2 of the 
Habitats Directive. Such is the case of the well-known ECJ Judgment of 2 August 1993, European 
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Commission v Spain (C-355/90 “Santoña Marshes”), a milestone in the EU case law. In this case, the 
ECJ condemned Spain for not having designated a coastal SPA, regardless any economic and 
recreational interests invoked by Spain. The ECJ recalled that Member States have a narrow margin of 
discretion to derogate the Birds Directive.  
 
More recently, the ECJ condemned Spain by its Judgment of 28 June 2007, Commission v Spain(C-
168/03), following an infringement procedure brought by the Commission on 26th January 2000 for 
the infringement of Art. 4 of the Birds Directive: several Autonomous Communities had not 
designated SPAs enough -and large enough-(Andalusia, Balearic Islands, Canary Islands, Castille-La 
Mancha, Catalonia, Galicia and Valencia). This judgement recalls that in absence of adverse scientific 
evidence, the sites as in IBA89 -revised in 1992- and IBA98 catalogues, must be considered as 
essential territories for the species protected, having to be classified as SPAs. 
 
The most recent condemnation has taken place by virtue of the ECJ Judgment of 18 December 2007, 
Commission v. Spain (C-186/06). In this case, the ECJ dealt with the authorisation of an irrigation 
project for the area of the Segarra-Garrigues Canal (Province of Lleida, Catalonia), covering several 
areas that ought to have been classified as SPAs regardless any economic and social requirements of 
the project. Once again, the scope of the IBA 98 directory was the ground for the condemnation: being 
the irrigation project inside the perimeter of IBAs 142 and 144 and having a negative impact on 
certain protected bird species, the ECJ stated that Spain ought to designate the areas affected as SPAs. 
Therefore, the ECJ has given quasi-binding effects to the IBA catalogue since it constitutes, “in the 
absence of scientific proof to the contrary, a basis of reference permitting an assessment to be made as 
to whether that Member State has classified areas of a sufficient number and size as SPAs to protect 
all the bird species listed in Annex I to the Birds Directive and the migratory species not listed in that 
annex”. 
 
2 SPECIAL PROTECTION AREAS (SPA) 
 
2.1 SPA designation procedure 
 
The Government of each Autonomous Community designates any SPA falling into its boundaries, 
after due public consultation procedures. The designation act (including information about the 
geographical scope, habitats and species of each SPA) is published in the Autonomous Community 
Official Journal and sent to the European Commission via the State authority (Ministry for the Rural 
and Marine Environment). 
 
2.2 SPA data overview table 
 
1 How many SPAs are there? 565 
2 What percentage of land area is 

covered by SPAs? 
18,73% 

3 What percentage of territorial sea 
is covered by SPA? 

0,6% (650 km2) of territorial sea = 2,2% of total area of SPAs. 

4 How many SPAs have been 
formally designated? 

565 

5 What is the average size of SPAs? 
(ha) 

17,187 ha 

6 What size is the smallest SPA? 
And the largest? (ha) 

7 ha (ES521121, Islote de Benidorm y Peñas de Arabi) 
214,000 ha (ES61635 Sierra de Cazorla, Segura y las Villas) 
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3 SPECIAL AREAS OF CONSERVATION (SAC) 
 
3.1 SAC designation procedure 
 
The Government of each Autonomous Community designates any SAC falling into its boundaries, 
after due public consultation procedures. The designation act (including information about the 
geographical scope, habitats and species of each SAC) is published in the Autonomous Community 
Official Journal and sent to the European Commission via the State authority (Ministry for the Rural 
and Marine Environment). 
 
3.2 SAC data overview table 
 
1 How many SACs are there? 1,434 
2 What percentage of land area is 

covered by SACs? 
23,5 % (ca. 11,590,700 ha) 

3 What percentage of territorial sea 
is covered by SACs? 

5 % (5,548 km2) of territorial sea = 6,3% of total area of SACs. 

4 How many SACs have been 
formally designated? 

84 

5 What is the average size of SACs? 
(ha) 

9,858 ha 

6 What size is the smallest SAC? 
And the largest? (ha) 

0.03 ha (ES2420145, Cueva de Baticambras –among many other 
caves of the same size-) 
210,065 ha (ES0000035 Sierra de Cazorla, Segura y las Villas) 

 
 
4 NATURA 2000 SITES 
 
4.1 Transposition of Natura 2000 management regimes 
 
Art. 45.1 of the Natural Heritage and Biodiversity Act 42/2007 of 13 December obliges the 
Autonomous Communities to establish the necessary appropriate management plans or instruments, 
specifically designed for the Natura 2000 sites or integrated into other development plans, including, 
at least, the conservation objectives of the sites and the appropriate measures to keep the sites in a 
favourable conservation status. 
 
4.2 Transposition of Natura 2000 general protection regime 
 
Arts. 41-48 of the Natural Heritage and Biodiversity Act 42/2007 of 13 December, and the Conservation of 
Natural Habitats and Wildlife Royal Decree 1997/1995 of 7 December, contain the general Natura 2000 
protection regime. 
 
4.3 Transposition of Natura 2000 protection regime  
 
See above 4.1. As well, several sparse provisions of the common regulation of the environmental assessment 
procedures (Consolidated Text of the Environmental Impact Assessment of Projects Act approved by Royal 
Legislative Decree 1/2008, of 11 January, and Impact Assessment of Certain Plans and Programmes on the 
Environment Act 9/2006, of 28 April) must be taken into account by virtue of the explicit remand of the Natural 
Heritage and Biodiversity Act 42/2007 of 13 December with regard to the “environmental appropriate 
assessment”. 
 
4.4 Natura 2000 data overview table 
 
1 How many Natura 2000 sites are 

there? 
1,434 
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PART TWO: CASE STUDY 1 - El Algarrobico 
 

Case no. 1: The 411-room hotel in ‘El Algarrobico’ beach in the Cape of Gata 
(Almería) 

 

5. BASIC DESCRIPTION OF THE SPA or SAC 
The vast coastal area of Cape of Gata-Níjar, in Almería (Andalusia) was designated as Natural Park in 
1987. Later on, the Park has been designated as “Reserve of the Biosphere”, SPA (ES61146), “Ramsar 
wetland”, and “Specially Protected Area of Mediterranean Interest”. The site has been included into 
the SCI’s list since 2006 (ES0000046) and it covers 49 547.10 ha. Therefore the site has been formally 
designated as a SPA but its designation as SCA is still pending. 
 
The priority species and habitats under protection are mainly the vast submarine meadows of 
Posidonia oceanica, many limicolous and steppic birds -among which the flamingo (Phoenicopterus 
roseus), the Audouin seagull (Larus audouinii), the royal heron (Ardea cinerea), the black-winged stilt 
(Himantopus himantopus), the Snowy plover (Charadrius alexandrinus), and the Dupont’s lark 
(Chersophilus duponti)-, some mammals –noteworthy the Algerian hedgehog (Atelerix algirus)- and 
reptiles -the Snub-nosed viper (Vipera latastei)-.  
 
Theoretically, the protection status of the area under the Spanish law is the highest (lower than the 
National Park though). It is threatened though by mining activities, intensive hydroponic culture under 
plastic greenhouses and urban development, particularly by a tourist complex project situated in "El 
Algarrobico" beach. This complex, including a 17 storey hotel facing the coastline, is located inside 
the SCI and its construction is almost achieved. After a sharp social and judicial controversy, the 
Autonomous Government of Andalusia purchased the facility but it seems to be reluctant to demolish 
it and restore the area. 
 

6. MANAGEMENT OF NATURA 2000 SITES 
The management of the site is governed by the ‘Natural Resources Regulation Plan’ (Plan de 
Ordenación de los Recursos Naturales) and the ‘Use and Management Director Plan’ (Plan Rector de 
Uso y Gestión) jointly approved by the Decree 37/2008, of 5 February, of the Government of 
Andalusia (published in the Official Journal of the Government of Andalusia no. 59, of 26 March 
2008). The long art. 4 of said Decree contains the conservation measures of the natural resources of 
the site, omitting any mention to the ‘Natura 2000’ network Directives though. The Decree 37/2008 of 
5 February is an administrative regulation, and it overrules any other regulation, plan or project 
applicable in the area concerned. Therefore it has been challenged before the Courts by several 
stakeholders (real estate companies, landowners, farmers, etc.) since the very moment of its approval. 
The lawsuits are still pending. 
 

 Site’s conservation objectives (SCO) 
The SCOs are formally identified in arts. 3 (Objectives of the Park) and, to some extent, 5 (Guidelines) 
of the Decree 37/2008, of 5 February. The SCOs are assessed thoroughly and specifically, although 
the ‘site standard data form’ is not available on line, almost all the information regarding the site is 
contained in the Decree 37/2008, of 5 February. In effect, this regulation has a long descriptive part 
and a prescriptive one, including many references to biological status of the habitats and species and a 
complete cartography of the site. 
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 Conservation Measures 
The ‘conservation measures’ required under Article 6(1) are mainly negative. There is a combination 
of activities subject to administrative authorisation and prohibitions of various types (boat mooring, 
vehicle camping and parking, land ploughing, fishing, picking or harvesting wild species, introducing 
alien species, etc.). There is a remarkable lack of positive measures in the Decree, unless we consider 
that the positive measures are implicit in the administrative authorisation procedures for certain 
activities. 
 
The ‘conservation measures’ apply only to the site and are only applicable inside the site. This is very 
evident in the management plan, since some of the prohibited activities are explicitly allowed outside 
the perimeter of the site (i.e. landfills). 
 
The ‘conservation measures’ apply, under the Spanish law, pursuant to the procedural provisions to 
elaborate the management plan of the site by the Autonomous Community. Nevertheless, the 
conservation measures were previously in force by virtue of the former management plan of the Park, 
approved by Decree 418/1994, of 25 October. 
 

 Management Plan 
As it has been said hereinabove, the management plan has been specifically designed for the site. 
Despite its conservative layout (it relies mainly on negative measures), it may be considered as 
‘appropriate’ for the purposes of the site’s conservation. The fact that the management plan has raised 
a number of lawsuits shows that the it is aimed at really protecting the habitats and species hosted 
therein. 
 

 Statutory, administrative or contractual measures 
The conservation is ensured through statutory (regulatory in this case) measures: a wide set of 
prohibitions is the core of the management plan. Administrative measures are foreseen in so far 
administrative intervention is required for the development of certain activities subject to 
authorisation. Though, administrative measures are not specifically designed in the management plan 
and are somewhat discretional. Even if the contractual measures are rare in the Spanish legal context, 
the public-private partnership is essential for the site’s management (according with Art. 4.1.1 of the 
management plan), and is to be made by means of cooperation agreements, land stewardship and 
technical support to file applications of public-funded aid for projects. Consequently, Art. 5.2.3 
foresees the conclusion of agreements with farmers to foster the non-irrigated crops and thus maintain 
the arid landscape of the site. 
 
The conservation measures enacted in the management plan are appropriate, and fully consistent with 
the ‘ecological requirements’ of the species. A hard task to relate the status of habitats and species 
with the measures adopted has been made. Nevertheless, the plan is, to some extent, excessively 
formal: it seems to consider that the set of prohibitions alone will be enough to achieve the SCOs. The 
prohibitions are difficult to enforce as well, since the authorities are forced to deploy many monitoring 
activities in a vast and strongly anthropized area. 
 
The SCOs are assessed through a set of ‘environmental indicators’ regarding the conservation itself 
(i.e. ratios of eroded or burn land area, number of steppic birds, density of vegetal populations) and the 
use of natural resources (number of companies dedicated to environmental tourism, number of licenses 
to install photovoltaic systems, number of yearly visitors, duration of documentaries filmed in the 
area, etc.). 
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 Funding 
There are some EC funds involved in the implementation of the conservation measures. Leaving aside 
EAFRD (that provides funds for the so-called traditional rural activities) and EDRF (that has been 
used to finance some minor projects, i.e. an information website named www.elsurmarino.net), LIFE 
is the main source for funding to support conservation projects in the site at issue. LIFE provided 3 
012 000 euro (out of a lump sum of 4 300 000) to improve the management of the SCI/SPA from 2001 
to 2005. As well, LIFE funded provided 1 740 000 euro (out of a lump sum of 3 474 234) to the 
project ‘Conservation of cetaceans and sea turtles in Murcia and Andalucía’ (LIFE02 NAT/E/008610), 
carried out from 2002 to 2006 by the Spanish Cetacean Society. This latter project consisted in 
surveying and monitoring cetaceans with the aim to produce conservation and management plans for 
the targeted species and the Natura 2000 marine sites in the area (among which the site at issue). An 
outcome of this project was the relocation of the sea-traffic routes originally drawn in the area of Cabo 
de Gata. 
 

7. PREVENTIVE REGIME FOR BOTH SPA AND SCA (ARTICLE 6(2)) 

 Type of prevention regime provided by legislation 
The site at issue is protected by the general preventive regime applicable to Natura 2000 sites under 
art. 45.2 Art. 45 of the Natural Heritage and Biodiversity Act 42/2007 of 13 December (see above).  
 

 Scope of the preventive measures 
The site at issue is protected by the general preventive regime applicable to Natura 2000 sites under 
art. 45.2 Art. 45 of the Natural Heritage and Biodiversity Act 42/2007 of 13 December (see above). 
The management plan does not make any distinction beyond the legal statement, and in several 
provisions refers to generically to the animal and vegetal species living in the site. It is assumed that 
the preventive measures aim at protecting any natural or species habitat inside the site, rather than just 
the habitats for which the site has been classified.  
 

 Spatial range of preventive measures 
The regime applies exclusively within the site. Despite the results-based obligation contained in 
Article 6(2) of the Habitats directive, neither the management plan nor the Natural Heritage and 
Biodiversity Act 42/2007 of 13 December state clearly that any activity carried out outside the site but 
likely to affect the natural resources inside the site must be subject to preventive measures. Only an 
extensive interpretation of the legal provisions may clear up the problem. 
 

 Nature of the activities covered by the general prevention regime 
The management plan in this case is a sort of charter where all the activities likely to be performed in 
the site are subject to different conditions. The shortcoming is that the ‘charter’ applies only inside the 
site. 
 
The preventive regime covers all types of activities that might have impacts. These activities are 
exhaustively listed (i.e., sailing, flying, hunting, trekking, scuba diving, camping, salt harvesting, 
farming building, installing photovoltaic devices, aromatic plant picking, even religious processions). 
The general prevention regime covers only future activities, although some provisions are intended to 
a gradual environmental upgrading of some existing activities (especially energy and 
telecommunications installations). 
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 Effectiveness of the general prevention regime 
The authority is vested with discretional powers to assess the significance of the impacts. There is a 
lack of indicators to assess the real disturbance of species. The authority is supposed to make an 
appraisal on the spot (i.o.w., every time that a project or an activity authorisation is filed) according to 
the natural status of habitats and species. Therefore, such a regime may be considered ‘appropriate’ to 
fulfil the favourable conservation status of the habitat/species concerned in so far the administrative 
authority is properly performed. 
 

 Direct Effect 
The Spanish courts have not ruled that paragraph 2 has direct effect. 
 
 

8. APPROPRIATE IMPACT ASSESSMENT (AIA) (ARTICLE 6(3) FIRST PHRASE) 
 
(Since no AIA procedure was undertaken in the case at issue, some of the questions shall appear 
blank). 

 Scope of the plans/projects requiring an appropriate assessment 
Art. 2.a) of the Assessment of the Effects of Certain Plans and Programs on the Environment Act 
9/2006, of 28 April (Ley 9/2006, de 28 de abril, sobre evaluación de los efectos de determinados 
planes y programas en el medio ambiente) states that ‘plans and programs’ are ‘the sum of strategies, 
guidelines and proposals laid down by a public authority aimed at satisfying any social needs, not 
through a direct implementation, but through the development of a sum of projects’. 
 
From Arts. 1 and 3 of the Environmental Impact Assessment of Projects Act 1/2008, of 11 January 
(Real Decreto Legislativo 1/2008, de 11 de enero, por el que se aprueba el texto refundido de la Ley 
de Evaluación de Impacto Ambiental de proyectos) it may be deducted that ‘projects’ are the 
documentary basis for ‘works, installations or any other activity’. 
 
In any case, the concepts of ‘plan’ and ‘project’ are interpreted broadly by the administration and the 
courts.  
 
All the projects likely to be assessed must be authorised by an express act (the so-called 
‘environmental impact statement’) that may determine the rights and obligations of the parties 
involved, and set out certain conditions for the development of the projects. With regard to the plans, 
the Spanish law requires only the elaboration of the so-called ‘environmental sustainability report’, a 
document that must come along with the plan itself. 
 
The plans/projects located outside the site but likely to have a significant effect on the conservation 
status of the classified site are not likely to be assessed, unless a broad interpretation of the EIA 
legislation is made. In fact, Art. 5.4 of the management plan simply remands to Art. 45.4 of the 
Natural Heritage and Biodiversity Act 42/2007 of 13 December, that regulates the EIA for ‘Natura 
2000’ sites. 
 
Nota bene: It is commonly assumed that the AIA must take place through the EIA procedures. This is a 
personal opinion that is backed by some other Spanish scholars, and it leans on a literal interpretation 
of Art. 45.4 of the Natural Heritage and Biodiversity Act 42/2007 of 13 December. These provisions 
remand to the ‘applicable legislation’, i.o.w. the ‘common’ EIA regime, in every aspect related to the 
AIA procedural issues. 
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 Screening for the appropriate assessment: no relationship with the 
management of the site 

There is not any information about the reasons that led the Andalusian authorities to waive the EIA 
procedure in the case at issue. The complicated lawsuit has neglected the AIA affair and, even if the 
European Commission has initiated an infringement procedure against Spain for the lack of EIA 
procedure in this case, the national judicial decisions produced so far have only considered the 
inadequate application of the Spanish Coastal law of 1988. 
 

 Screening for the appropriate assessment: significant effect 
As it has been stated hereinabove, Art. 5.4 of the management plan simply remands to Art. 45.4 of the 
Natural Heritage and Biodiversity Act 42/2007 of 13 December, and both provisions use the Spanish 
word ‘apreciable’ (appreciable, substantial, noticeable) to set a threshold for the AIA duties. 
 
There is not any provision, neither any procedure, to estimate or to assess the scale of significance of 
the potential impacts. Therefore the projects fall below a threshold of ‘risk of significance’ under the 
discretion of the authorities and by a case-by-case approach with a formal decision for each case. This 
is a very important shortcoming of the Spanish transposition of Natura 2000 Directives: the legal 
framework is formally consistent with the EU law but the many ambiguities allow the wrong national 
practices. 
 
 

9. SUBSTANTIVE DECISION CRITERION (ARTICLE 6(3) SECOND PHRASE) 
(Since no AIA procedure was undertaken in the case at issue, some of the questions shall appear 
blank). 

 The scope of the authorisation 
Art. 5.3.2 of the management plan describes the authorisation procedure as in Art. 16 of the 
Andalusian Natural Protected Areas Catalogue Act 2/1989, of 18 July: the applications must be filed 
simultaneously with the ‘urban development permit application’ before the Local council concerned. 
Within the following ten days, the Local council may produce a report at Law and must forward the 
dossier to the Autonomous Government. The Autonomous Government must produce a report at Law 
(that is binding if negative) and forward the dossier within the following two months to the Local 
council. 
 

 Substantive decision criterion guiding the authority 
The Andalusian authority agreed to the project without having ascertained that it would not adversely 
affect the integrity of the site. The reasons leading to that conclusion are unknown and inexplicable.  
 

 Precautionary decision-making 
The competent retains always the power to grant authorisations to the projects/plans at its own 
discretion, therefore the use of the precautionary principle is implicit in the authorisation procedure. 
 

 Direct effect 
The Spanish courts have not ruled that paragraph 3 has direct effect. 
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10. DEROGATORY REGIME (ARTICLE 6(4)) 
(Since no AIA procedure was undertaken in the case at issue, some of the questions shall appear 
blank). 

 Balance of interests 
The priority habitats hosted are the lotus tree (Ziziphus lotus) woody shrubland, the submarine 
Posidonia oceanica meadows, the Mediterranean saline steppes (Limonietalia), the Iberian gypsum 
vegetation (Gypsophiletalia), the grass and annual Thero-Brachypodietea pseudo-steppes, and the 
marine caves submerged or semisbumerged. Despite this valuable environmental assets, no balance of 
interests was made. 
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 PART TWO: CASE STUDY 2 - Barajas Airport 
 

Case no. 2: The enlargement of the Barajas Airport (Madrid) 

 

5. BASIC DESCRIPTION OF THE SPA or SAC 
The river Jarama flows from north-east to south-east of the city of Madrid, along the eastern flank of 
the macro airport complex of Barajas. The bed and banks of the river were included into the SCI’s 
Spanish list in 1999 («Cuencas de los ríos Jarama y Henares» ES3110001). A significant part of the 
river basin, far from the river bed though, was designated as SPA («Estepas cerealistas del río Jarama 
y Henares» B00000167) and has also been included in the SCI. Therefore the total area of the SCI is 
36 123 ha. Once the river has reached the eastern axis of the city of Madrid, it becomes a part of 
another SCI («Vegas, cuestas y páramos del sureste» ES3110006). The latter SCI has been designated 
as “Natural Park”, whereas the site at issue has not. Summarizing, the area concerned by the airport 
enlargement is a singular stretch of the river watercourse. The main part of the site at issue has been 
formally designated as a SPA. In any case, its designation as SCA is still pending. 
 
The whole site hosts 36 bird species, as well as other 17 animal species and 13 habitats (2 of which 
priority habitats) protected by the Directives. The site has two differentiated parts: the watercourse and 
the steppe, which are 10 km. afar from each other. Since the ‘standard site data form’ does not specify 
the location of neither the habitats nor the species, it is difficult to appraise the presence of such 
elements in the stretch of the site concerned by the airport enlargement. In fact, the habitats and 
species are mainly present in the steppic part of the site (bustards -Otis tarda, Tetrax tetrax-, 
sandgrouses -Pterocles orientales-, hawks -Falco naumanni and Falco peregrinus-, harriers -Circus 
pygargus and cyaneus-, etc.) whereas in the watercourse, the priority habitat is the riparian 
mediterranean forest dominated by tall willows and white poplar galleries. Other habitats in the 
watercourse are the mediterranean meadows of tall herbs and rushes and the hygrophilous tall herb 
fringe communities. Some mammals are present in the upper stretch of the river (otter-Lutra lutra). 
 
The protection status of the site is that of the EU Directives. The site has been already affected by the 
construction of one of new runways of the Barajas airport ‘Terminal 4’. The enlargement of the airport 
affected the SCI, requiring the detour and canalisation of 3 km. of the river Jarama, as well as the 
tunnelisation of several streams (‘arroyo de La Vega’, ‘arroyo Tía Martina’, ‘arroyo La Plata’ y 
‘arroyo Valdebebas’). The restoration works and the compensatory measures laid down in the 
Environmental Impact Statement are still overdue.  Moreover, the site is threatened by the completion 
of the metropolitan periphery road network (the so-called ‘M50 bypass’), mining activities and urban 
development.  

 

6. MANAGEMENT OF NATURA 2000 SITES 
(Since no management instruments have been enacted in the case at issue, some of the questions shall 
appear blank). 

 Site’s conservation objectives (SCO) 
The SCOs have not been formally identified. The ‘site standard data form’ is available on web though. 
The information provided by this document is very short and unspecific. 
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 Conservation Measures 
No ‘conservation measures’ have been laid down. 

 

 Management Plan 

 Statutory, administrative or contractual measures 

 Funding 
No EU funds are involved in the site’s management. 

 

7. PREVENTIVE REGIME FOR BOTH SPA AND SCA (ARTICLE 6(2)) 

 Type of prevention regime provided by legislation 
The site at issue is protected only by the general preventive regime applicable to Natura 2000 sites 
under art. 45.2 Art. 45 of the Natural Heritage and Biodiversity Act 42/2007 of 13 December (see case 
no.1). 

 

 Scope of the preventive measures 
The Environmental Impact Statement does not refer to any species, it only deals with the habitats for 
which the site has been classified. 

 Spatial range of preventive measures 

 Nature of the activities covered by the general prevention regime 

 Effectiveness of the general prevention regime 

 Direct Effect 
The Spanish courts have not ruled that paragraph 2 has direct effect. 

 

8. APPROPRIATE IMPACT ASSESSMENT (AIA) (ARTICLE 6(3) FIRST PHRASE) 

 Scope of the plans/projects requiring an appropriate assessment 
(See case no.1: the information about the general legal framework applicable to AIA and EIA therein 
is valid herein). 
Being the enlargement of the airport a civil works project, it felt under the EIA regime laid down by 
the Environmental Impact Assessment of Projects Act 1/2008, of 11 January. Even though the core of 
the project was located outside the site (the project only affected a 3 km stretch of the river), the EIA 
procedure dealt with the whole project. 
 

 Screening for the appropriate assessment: no relationship with the 
management of the site 

The authority has assumed that the project is alien to the management of the site. 
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 Screening for the appropriate assessment: significant effect 
As it has been stated hereinabove, the EIA regime overruled the AIA regime in the case at issue. 
Therefore the ‘significance’ of the project was not significant to operate the EIA rules (those rules 
operated directly).  
 

 Quality of the assessors 
The environmental impact study was elaborated by the project opponent, the national authority 
responsible for the airports (AENA, Aeropuertos Españoles y Navegación Aérea). Generally, the 
public authorities (AENA is one of them) tend to award consultancy contracts with private agencies 
specialized in environment in order to elaborate the EI studies. In this case, the background of the 
experts is not disclosed.  
 
The environmental impact statement was produced by the environmental authority (in this case, a unit 
depending from the Ministry of Environment). Therefore the assessors were officials who did not seek 
advice from anybody (this is deferred to the public information procedure). 
 

 Form and content of the appropriate assessment 
The EIA is appropriate in so far there is not management plan in force. In fact, the EIS is the only 
document where the something similar to SCOs may be found.  
 
The assessors assessed all the environmental impacts of the project, including the effects on cultural 
heritage, human health, climate, air quality, water resources, vegetation, fauna, landscape, soil and 
subsoil, land uses, archaeological resources, as required by the EIA law. The EIS is very specific when 
matching the situation of the habitats with the effects of the project. The nature, location and size of 
compensatory measures is satisfactory. The EIS takes into account the cumulative, the indirect, the 
interrelated and the long-term effects. Some of the objections raised in the public information 
procedure are critical with the EIS in this point though.  
 
It is surprising that the environmental effects are considered in paragraph no. 5 of the EIS, whereas the 
effects on the site and the compensatory measures fall under paragraph no. 9 of the EIS.  
 
The justification of the ‘imperative reasons of overriding public interest’ is not included in the EIS, but 
this document remands to the environmental impact study where the reasons are explicit. 
 
Five alternative solutions were considered, but all of them consisted in building four new pists to lead 
the airport at its maximum capacity. The choice did not consider any environmental criteria, it was 
based rather on engineering considerations. 
 
The EIS makes continuous references to the prevention of risks and uncertain damages. 
 

9. SUBSTANTIVE DECISION CRITERION (ARTICLE 6(3) SECOND PHRASE) 

 The scope of the authorisation 
The environmental impact study must be filed by the project opponent before the environmental 
authority (when the project falls under the competence of the State, this is the Ministry of 
Environment, in any other cases, this is the Department of Environment of the Autonomous 
Government concerned). The environmental authority must call for a public information procedure 
and consider the objections raised. The Autonomous Government must also be consulted. The 
environmental authority must produce the EIS and forward the whole dossier to the competent 
authority for the substantive authorisation of the project. 
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 Substantive decision criterion guiding the authority 
The authority agreed to the project assuming that it would affect adversely the integrity of the site. 
Nevertheless, a set of compensatory measures were adopted.  
 
The concept ‘integrity of the site concerned’ is neither defined nor interpreted. In the case at issue, the 
integrity is understood as the linear continuity of the watercourse and its vegetation. 
 

 Precautionary decision-making 
(see case no.1) 
 

 Participatory decision-making 
454 objections were filed by several local councils affected by the project, environmental NGOs, 
fishing societies, left-wing political parties (both the Autonomous Community and the Municipality of 
Madrid are run by the right-wing party), a trade union, civic associations and individuals (700 people 
signed individual or common objections).  
 
The competent nature conservation authority (in this case, the Department of Environment of the 
Autonomous Community of Madrid) was consulted and raised only an objection with regard to debris 
filling. 
 

 Direct effect 
The Spanish courts have not ruled that paragraph 3 has direct effect. 
 

10. DEROGATORY REGIME (ARTICLE 6(4)) 

 Were the conclusions of the assessors negative or positive? 
The conclusions were positive but subject to several conditions and compensatory measures. 
 

 Absence of alternative solutions 
As it has been stated hereinabove, the choice for the alternative project did not consider the site 
protection needs, it was based rather on engineering considerations. The only environmental criterion 
handled to rule out the alternatives was the likely noise pollution affecting the municipalities around 
the airport.  
 
The EIS does not refer to the costs of alternative projects. The zero-risk option (the construction of 
another airport in a different location) was considered but ruled out, at least in the short and mid run. 
 

 Balance of interests 
The authority took the ‘imperative reasons of overriding public interest of a social or economic nature’ 
for granted. The proportionality principle is absent in the balancing of interests according with the 
EIS. 
 

 Procedural requirements 
Even though the stretch of the site concerned hosts a priority habitat, the authority did not seek any 
opinion from the Commission.  
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 Compensatory measures 
The project was authorised subject to the condition to implement the set of compensatory measures 
within a given deadline. Therefore, the adoption of the measures was delayed after the construction of 
the airport runway.  
 
The specific compensatory measures are the purchase of land (750 ha of land along the river banks 
and other 500 ha of land belonging to the river basin hosting wetlands or simply included in the site), 
the restoration of the habitats (recovery of the banks of several streams, forest repopulation) and the 
protection of the animal species (construction of a Wildlife Recovery Centre). 
 
Apparently, all the compensatory measures were tailored to ensure the integrity of the site, but the 
coherence of Natura 2000 network is not mentioned in the EIS. The European Commission was not 
informed about the measures. 
 
In fact, the European Commission forwarded a letter of formal notice pursuant to a complaint from a 
Spanish landscaping companies association (Asociación de Empresas Restauradoras del Paisaje y el 
Medio Ambiente). The complaint was based on the fact that the compensatory measures had not been 
implemented after the expiry of the deadline (August 2006). The restoration Works took place only on 
a 300 ha area, a fourth part of the land subject to restoration. AENA sought for an adjournment until 
March 2008 but this new deadline has been unaccomplished too. AENA estimated the compensatory 
measures in 13 500 000 Euros, of which 8 200 000 should have been dedicated to the recovery of the 
riparian vegetation, soil erosion control and tree planting. 
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PART TWO: CASE STUDY 3 –  
Ciudad del Medio Ambiente 

 

 Case no. 3: The authorisation of the project “Ciudad del Medio Ambiente”, 
Soria, by a Law of the Autonomous Community. 

 
5. BASIC DESCRIPTION OF THE SPA or SAC 
 
The “Soto de Garray” (Soria,) is a riparian area ashore the river Duero. It is located nearby Garray, a 
small town 6 km. northeast of Soria (a provincial capital of the Autonomous Community of Castilla y 
León). The bed and banks (25 m width on every shore) of a considerable set of stretches of the river 
Duero were included into the SCI’s Spanish Mediterranean list in 2000 («Riberas del río Duero y 
afluentes» ES4170083). The total area of the SCI is 5 049.31ha. The area concerned by the project is a 
singular stretch of the river watercourse. The main part of the site at issue has been formally 
designated as a SPA. In any case, its designation as SCA is still pending. 
 
The protection status of the site is that of the EU Directives, as well as the local urban planning 
bylaws. The site is seriously threatened by the construction of the ironically so-called “Ciudad del 
Medio Ambiente” (‘City of the Environment’), an urban macro-complex of 560 ha. located at less than 
2 km of the river Duero. The project will host 780 houses, several hotels, an environmental research 
campus, as well as a set of business and sport facilities (mainly a hippic centre). The project has raised 
a great polemic because of its proximity to the archaeological site of ‘Numantia’ (a celtiberian city that 
was besieged by the Romans in 133 BC). The main problem with the project is that the Autonomous 
Community of Castilla y León has passed a law to authorise the project, preventing the judicial review 
of the project. This is case where the separation of powers (legislative-executive) is at stake, because 
the Autonomous Community has misused its power to produce an ad hoc law to authorise the project, 
and thus breaching the Åarhus Convention, the EU Directive related and the Spanish Law 
implementing the Directive. 
 
The environmental NGOs concerned have filed a complaint before the European Commission. 
 
The watercourse hosts riparian mediterranean forest dominated by willows and white poplar galleries, 
as well as masses of elms, ash trees and birches. The site hosts bird species (white and black stork, 
royal and black kite, booted eagle-Hieraaetus pennatus, goshawk-Accipiter gentiles, Egyptian vulture-
Neophron percnopterus, Grey heron-Ardea cinerea), mammals in some stretches of the river (Iberian 
desman-Galemys pyrenaicus, Schreibers's long-fingered bat-Miniopterus schreibersi and otter-Lutra 
lutra), invertebrates (marsh fritillary-Euphydryas aurinia and agrion de Mercure-Coenagrion 
mercuriale), fish (iberian nase-Chondrostoma polylepis and iberian roach-Rutilus arcasii) and plants 
(Marsilea strigosa and Lythrum flexuosum). 
 
6. MANAGEMENT OF NATURA 2000 SITES 
 
(Since no management instruments have been enacted in the case at issue, some of the questions shall 
appear blank). 
 

 Site’s conservation objectives (SCO) 
 
The SCOs have not been formally identified. The ‘site standard data form’ is available on web though. 
The information provided by this document is very short and unspecific. 



Milieu Ltd.  Habitats Directive – Report for Spain / 24 
 

 
 Conservation Measures 

 
No ‘conservation measures’ have been laid down. 
 

 Management Plan 
 Statutory, administrative or contractual measures 
 Funding 

 
No EU funds are involved in the site’s management. A LIFE project (LIFE03 ENV/E/000164) related 
with the optimisation of the irrigation infrastructures was conducted in 2003-2006 in an experimental 
2 ha. land lot nearby Garray. 
 
7. PREVENTIVE REGIME FOR BOTH SPA AND SCA (ARTICLE 6(2)) 
 

 Type of prevention regime provided by legislation 
 
The site at issue is protected only by the general preventive regime applicable to Natura 2000 sites 
under art. 45.2 Art. 45 of the Natural Heritage and Biodiversity Act 42/2007 of 13 December (see case 
no.1). The Water Law and the local urban planning bylaws forbid the constructive use of land 100 m. 
inland from the river banks too.   
 

 Scope of the preventive measures 
The site at issue is protected by the general preventive regime applicable to Natura 2000 sites under 
art. 45.2 Art. 45 of the Natural Heritage and Biodiversity Act 42/2007 of 13 December. It is assumed 
that the preventive measures aim at protecting any natural or species habitat inside the site, rather than 
just the habitats for which the site has been classified.  
 

 Spatial range of preventive measures 
The regime applies exclusively within the site. Despite the results-based obligation contained in 
Article 6(2) of the Habitats directive, the Natural Heritage and Biodiversity Act 42/2007 of 13 
December state clearly that any activity carried out outside the site but likely to affect the natural 
resources inside the site must be subject to preventive measures. Only an extensive interpretation of 
this legal provision may clear up the problem. 
 

 Nature of the activities covered by the general prevention regime 
 
The fact that there is nor any management plan in force remands to the general EIA legal framework 
that covers a number of activities to be performed in the site. In this case, the preventive regime is 
strictly related with the urbanisation works (i.e. withdrawal of land, debris filling, deforestation, 
ploughing, etc). 
 

 Effectiveness of the general prevention regime 
 
(See case no.2) 
 

 Direct Effect 
 
The Spanish courts have not ruled that paragraph 2 has direct effect. 
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8. APPROPRIATE IMPACT ASSESSMENT (AIA) (ARTICLE 6(3) FIRST PHRASE) 
 

 Scope of the plans/projects requiring an appropriate assessment 
 
(See case no.1: the information about the general legal framework applicable to AIA and EIA therein 
is valid herein). 
 
Being the ‘City of the Environment’ an urbanisation project, it felt under the EIA regime laid down by 
the Environmental Impact Assessment of Projects Act 1/2008, of 11 January. Even though the core of 
the project is planned outside the site, the effect in this case is clear. 
 

 Screening for the appropriate assessment: no relationship with the 
management of the site 

 
The authority pretends that the project will improve the management of the site. In particular, the 
Consortium affirms that only a part of the project is near the site (the so-called ‘Lagoon and River 
Park’). Moreover, the Consortium states that this park enlarges the bed river protection stripe from 25 
m. up to 100 m. The Consortium assumes that the park will foster the conservation of the natural 
assets of the site, creating a permanent wetlands habitat and restoring the ash tree masses that are 
currently ‘almost selvatic’ (sic) due to the scarce lumbering activities. The park is supposed to 
approach the natural values to the population through the development of educational trails. 
 

 Screening for the appropriate assessment: significant effect 
 
The EIA regime overrules the AIA regime in the case at issue. Three legal provisions -Art. 3.4 of 
Annex IV of the Castilla y León Environmental Protection Act 11/2003, of 8 April; paragraph a) of 
group 9, Annex I of the Environmental Impact Assessment Act 2008; and paragraph .2 and .3 of Art. 
157 b) of the Castilla y León Urban Planning Regulation Decree 22/2004, of 29 January- set the 
thresholds above which such a project is subject to EIA procedure (retail planning instruments of 
urbanisation in natural areas, land use transformations of more than 100 ha, partial urban plans outside 
the city core). The ‘significance’ of the project is not significant to operate the EIA rules that operate 
ex lege).  
 

 Quality of the assessors 
 
The environmental impact study was elaborated by the project opponent, the multi-level authority 
named Consortium for the promotion, development and management of the ‘City of the Environment’ 
(‘Consorcio para la Promoción, Desarrollo y Gestión “Ciudad del Medio Ambiente”). This 
Consortium is participated by the Autonomous Government of Castilla y León, the Provincial Board 
of Soria and the Municipality of Garray. As in case no.2, the background of the experts is not 
disclosed.  
 
The environmental impact statement was produced by the environmental authority (in this case, a unit 
depending from the Ministry of Environment). Therefore the assessors were officials who did not seek 
advice from anybody (this is deferred to the public information procedure). 
 

 Form and content of the appropriate assessment 
 
The EIA is appropriate in so far there is not management plan in force. In fact, the EIS is the only 
document where the something similar to SCOs may be found.  
 
The assessors assessed all the environmental impacts of the project, including the effects on cultural 
heritage, air quality, water resources, vegetation, fauna, landscape, soil, land uses, archaeological 
resources, as required by the EIA law. The EIS is not very specific in considering the situation of the 
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habitats with the effects of the project. The nature, location and size of compensatory measures is 
unspecific too. The EIS does not seem to take into account the cumulative, the indirect, the interrelated 
and the long-term effects of the projects. The EIS is very simple in this point and does not almost refer 
to the Natura 2000 network.  
 
The justification of the ‘imperative reasons of overriding public interest’ is not included in the EIS, but 
this document remands to the Memorandum of the project and to the authorisation Law where the 
reasons are explicit. 
 
Three alternative solutions were considered, but all of them were planned along the river Duero banks 
The choice was based on the use of pre-existing road accesses rather on the protection of the site at 
issue. The EIS makes only reference to the prevention of flood in terms of protection against risks. 
 
9. SUBSTANTIVE DECISION CRITERION (ARTICLE 6(3) SECOND PHRASE) 
 

 The scope of the authorisation 
 
The Consortium for the promotion, development and management of the ‘City of the Environment’ 
filed the project draft on 23 June 2006 before the Department of Civil Works (Consejería de Fomento) 
of the Autonomous Government of Castilla y León. A public information procedure was initiated for a 
one month deadline. The public information procedure dealt with a Memorandum, an environmental 
impact study and the law draft. The Department of Environment (Consejería de Medio Ambiente) of 
the same Autonomous Government produced the EIS on 10 November 2006. Finally, the Parliament 
of the Autonomous Community passed the Law 6/2007, of 28 March, approving the Regional Project. 
The authorisation is motivated on the grounds of the territorial and economic development of the 
whole Province of Soria. 
 
 Substantive decision criterion guiding the authority 
 
The authority agreed to the project pretending that the environmental condition of the site and its 
surroundings would improve. For that purpose, a set of compensatory measures are adopted.  
 
The concept ‘integrity of the site concerned’ is neither defined nor interpreted. In the case at issue, the 
integrity is understood as the linear continuity of the watercourse and its vegetation. 
 

 Precautionary decision-making 
 
(See case no.1) 
 

 Participatory decision-making 
 
13 objections were filed by several local individual landowners affected by the project, environmental 
NGOs, a left-wing political party (the Autonomous Community is run by the right-wing party), some 
civic associations. The competent nature conservation authority (in this case, the Department of 
Environment of the Autonomous Community of Castilla y León) is the responsible for the EIA. 
 

 Direct effect 
 
The Spanish courts have not ruled that paragraph 3 has direct effect. 
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10. DEROGATORY REGIME (ARTICLE 6(4)) 
 

 Were the conclusions of the assessors negative or positive? 
 
The conclusions were positive but subject to several conditions and compensatory measures. Many of 
the measures included in the EIS remand in most cases to the environmental impact study, a document 
which has not been published in the Official Journals. Therefore it is impossible to assess the overall 
fitness of the derogation. 
 

 Absence of alternative solutions 
 
Three alternatives were handled. The criteria used were the access to the road network, the need of 
land extraction, the easiness to undertake the civil works, the affection to the land uses, the existing 
vegetation and other cultural heritage assets. The choice for the alternative project did not consider 
specifically the site protection needs though. The EIS does not refer to the costs of alternative projects. 
The zero-risk option was not considered. 
 

 Balance of interests 
 
The ‘imperative reasons of overriding public interest of a social or economic nature’ alleged by the 
authority are: the social, cultural and economic promotion of Soria; the attraction of new businesses to 
the area; the value of the planning as a model for future developments; the opportunity to class and to 
protect the natural and cultural elements; the improvement and revalorisation of the environment in the 
area; the supply for housing facilities (mainly protected houses. 
Nevertheless, the authority did not make any distinction between the ‘imperative reasons of overriding 
public interest of a social or economic nature’ (non-priority habitats and species) and the 
‘considerations … relating to human health or public safety, to beneficial consequences of primary 
importance for the environment’ (priority habitats and species). The proportionality principle is absent 
in the balancing of interests according with the EIS. 
 

 Procedural requirements 
Even though the stretch of the site concerned hosts priority habitats (mainly Mediterranean riparian 
forests), the authority did not seek any opinion from the Commission.  
 

 Compensatory measures 
The project has been authorised subject to the condition to implement the compensatory measures, but 
without setting any deadline for such purpose. The project opponent is forced to carry out an 
environmental restoration plan before the start of the works though. 
 
The compensatory measures are somewhat unspecific: the delimitation of the lagoon and river 
campus, the woods, the riparian vegetation areas and the individual significant trees; the elaboration of 
a relocation plan for the stork colonies currently nesting in some abandoned war air docks (1940s). 
The European Commission has not been not informed about the measures. 
 
 
11. LITIGATION 
 
In the Spanish legal system, the case-law (so-called “jurisprudence”) is solely constituted by the 
collection of both the Constitutional Court’s (Tribunal Constitucional) and the Supreme Court’s 
(Tribunal Supremo) decisions. Other decisions from minor courts (the Supreme Courts of the 
Autonomous Communities, the Provincial Contentious Judges) may have some interest, but they are 
not binding outside the venues concerned. 
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The Spanish courts are not used to deal with Natura 2000 protection yet. In fact, there are few judicial 
cases dealing with Natura 2000, and even less cases where the Natura 2000 issues are the substance of 
the lawsuit, which are hereafter reported. 
 
In the Supreme Court’s Decision of 15th March 1999, an environmental NGO, the Coordinadora de 
Organizaciones de Defensa Ambiental challenged the Art. 13.2 of Royal Decree 1997/1995 (the first 
implementation regulation of the Habitats Directive), for failure to include in its Annex II the wolf-
Canis Lupus colonies living in the south of the river Duero. The Supreme Court stated that the 
provision was infringing the range of exceptions allowed by the Habitats Directive, and annulled it.  
 
In the Supreme Court’s Decision of 5th March 2001, the environmental NGOs «EKI» and 
«Eguzkizaleak» and the State Administration challenged the Regulation from the Basque Agricultural 
Department of 14th January 1992, which authorised the hunting of pigeons-Columba palumbus during 
their return to their rearing grounds, enlarging the hunting period established as under art. 7.4 of the 
Birds Directive. The Court stated that the Basque Regulation did not comply to the Directive in so far 
the Basque Administration held the power to establish the hunting periods except for the rearing 
periods. Moreover, the derogation of the Basque regulation did not even specify the means, 
arrangements, conditions, circumstances, controls or methods authorized for capture or killing, as 
under art. 9.1 c) of the Birds Directive. A case identical to this latter was the subject of the Supreme 
Court’s Decision of 21st May 2001, the latter regarding a Basque regulation with the same content of 
the former, but issued for the hunting season of 1994. 
 
Summarising, the Spanish courts are rather used to deal with cases related to the Birds Directive. It is a 
riper legal framework than that of the Habitats Directive: this latter Directive has not been used as 
ratio decidendi yet.  
 
There is a general consensus on the fact that EIA is a synonym for AIA, but the adequacy of the EIA is 
assessed case by case. The doctrine of direct effect is not used, but the consistent interpretation is the 
core of the decisions in all the cases. 
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