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PART ONE: OVERVIEW 
 
 
1 GENERAL INFORMATION 

1.1 Biogeographical regions  
 
France encompasses four biogeographical regions: continental, Atlantic, alpine and Mediterranean. 
Among the 1706 Natura sites (including SPA and SCI), 144 are located in the alpine region, 496 in the 
Atlantic region, 492 in the Continental region and 269 in the Mediterranean (some sites are located on 
several biogeographical regions). 
 
1.1 Institutional context 
 
Different authorities are involved from the designation process to the management of Natura 2000 site. 
 
The “autorité administrative” (administrative authority) establishes the project of SPA or SAC. This 
“autorité administrative” is the “préfet” which is the high-ranking representative of the State in the 
“department” or the region, and on the sea (“préfet maritime”) 
 
Two kinds of préfets can be involved in the designation process depending on the fact that the area is 
terrestrial or marine. In case of a terrestrial area, the “préfet du department” will be in charge of the 
designation process; in case of a marine area, the “préfet maritime” will be in charge of the process, 
and both in case of a terrestrial and marine area. 
 
During the management process, the “préfet” also sets up the “Comité de pilotage” (COPIL), he 
approves the “document d’objectifs” DOCOB (management plan), and can require its modification in 
case this document is ill-suited to reach the conservation objectives of the site. 
 
Natura 2000 contracts are passed between the “préfet” and individuals. 
 
Local authorities (“communes” and public bodies gathering several communes) are involved in the 
designation process, as they shall give their opinions on the projects of areas. 
 
Local authorities are part of the Comité de pilotage, which sets up the management plan (DOCOB) 
and monitor its implementation. 
 
The Ministry of the Environment takes the orders designating SPA and SAC 
 
1.2 The implementation of Article 6 
 
The transposition of the Habitat directive:  
 
France has chosen to distinguish between the designation process and the management provisions to 
transpose article 6. Indeed, article 6 was only transposed into French law in 2001, firstly by an 
“ordonnance” on 11 April 2001, creating article L.414-1 and following in the environmental Code. 
Then a decree specifying the management provisions was enacted in December 2001. 
 
Until 2001, no specific provision had transposed article 6 and France was condemned by the ECJ in 
2000 for not having adopted within the period prescribed all the laws, regulations and administrative 
measures necessary to comply with Article 6(3) and (4). (ECJ 256/98 European Commission/ French 
Republic, 6 April 2000). 
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The transposition of article 6(1) and (2) is in the same article: article L.414-1-V: 
 

“V. Natura 2000 sites shall be subject to measures aimed at conserving or 
restoring natural habitats and species of wild flora and fauna which justified their 
boundaries, at a favourable status to their long-term maintenance. Natura 2000 
sites shall also be subject to adequate preventive measures to avoid the 
deterioration of theses natural habitats and the disturbances likely to affect 
significantly these species”. 
 
These measures are defined in consultation with interested local authorities and 
their organization, as well as with land owners representatives, farmers and users 
of land and areas included in the site. 
 
They shall take into account economic, social, cultural and defence requirements, 
as well as local and regional features. They shall be tailored to specific threats 
hanging over these natural habitats and species. They shall not lead to forbid 
human activities so long as they do not have significant effects on the 
preservation or restoration these natural habitats and species in a favourable 
conservation state. Fishing, fish farming activities, hunting and others cynegetic 
activities, practised under conditions and on territories allowed by law and 
regulations, shall not constitute disturbing activities or having such effects. 
 
Measures shall be taken in the framework of contracts or charters provided by 
article L.414-3, or pursuant to provisions of the legislation or regulations, 
especially those related to national parks, marine natural parks, natural reserves, 
classified sites, and biotopes.” 
 
Les sites Natura 2000 font l'objet de mesures destinées à conserver ou à rétablir 
dans un état favorable à leur maintien à long terme les habitats naturels et les 
populations des espèces de faune et de flore sauvages qui ont justifié leur 
délimitation. Les sites Natura 2000 font également l'objet de mesures de 
prévention appropriées pour éviter la détérioration de ces mêmes habitats 
naturels et les perturbations de nature à affecter de façon significative ces mêmes 
espèces. » 
 
Ces mesures sont définies en concertation notamment avec les collectivités 
territoriales intéressées et leurs groupements concernés ainsi qu'avec des 
représentants de propriétaires, exploitants et utilisateurs des terrains et espaces 
inclus dans le site.  
 
Elles tiennent compte des exigences économiques, sociales, culturelles et de 
défense, ainsi que des particularités régionales et locales. Elles sont adaptées aux 
menaces spécifiques qui pèsent sur ces habitats naturels et sur ces espèces. Elles 
ne conduisent pas à interdire les activités humaines dès lors qu'elles n'ont pas 
d'effets significatifs sur le maintien ou le rétablissement dans un état de 
conservation favorable de ces habitats naturels et de ces espèces. La pêche, les 
activités aquacoles, la chasse et les autres activités cynégétiques pratiquées dans 
les conditions et sur les territoires autorisés par les lois et règlement en vigueur, 
ne constituent pas des activités perturbantes ou ayant de tels effets.  
 
Les mesures sont prises dans le cadre des contrats ou des chartes prévus à 
l'article L. 414-3 ou en application des dispositions législatives ou 
réglementaires, notamment de celles relatives aux parcs nationaux, aux parcs 
naturels marins, aux réserves naturelles, aux biotopes ou aux sites classés. 
 

Article L.414-2 (extracts): 
 
I. - For each Natura 2000 sites, an objective document shall specify management 
orientations, measures provided by article L.414-1, their implementation 
modalities and accompanying financial provisions. 
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 “I. - Pour chaque site Natura 2000, un document d'objectifs définit les 
orientations de gestion, les mesures prévues à l'article L. 414-1, les modalités de 
leur mise en œuvre et les dispositions financières d'accompagnement” 

 
Articles 6(3) and (4) have been transposed by articles L.414-4 and L414-5 of the environmental code. 
Major modifications have been brought by the law on environmental responsibility and other 
provisions of adaptation to European environmental law enacted on 1 August 2008. 
 
Article L.414-4: 
 

When they are likely to have significant effects on a Natura 2000 site, either 
individually or due to their cumulated impacts, shall be subject to an assessment 
of their implications in view of the conservation objectives of the site, hereinafter 
named « Natura 2000 implications assessment »: 

1. Planning documents, which without authorizing by themselves the 
performance of activities, works, land-use, schemes,  pr installations, 
apply to their realisation ; 

2. Programmes or projects of activities, works, land-use, schemes or 
installations; 

3. Events and interventions in the natural surroundings and landscape 
 
II. - Programmes or projects of activities, works, land-use, schemes or 
installations as well as events and interventions provided for under Natura 2000 
contracts or carried out under the conditions specified by a Natura 2000 charter, 
shall be exempt from the Natura 2000 implications assessment. 
 
III. – Planning documents, programmes or projects as well as events or 
interventions,  subject to an authorization, approval or declaration administrative 
regime pursuant to a legislation or a regulation separate from Natura 2000, shall 
be subject to a Natura 2000 implications assessment, only if they appear on: 

1. either a national list set up by a decree of the State Council; 
2. or on a local list, supplementary to the national list, set up by the 

competent administrative authority. 
 
IV. Any planning document programmes or project, as well as any event or 
intervention, not subject to an authorization, approval or declaration 
administrative regime pursuant to legislation or a regulation separate from 
Natura 2000, can be subject to an authorization pursuant to this section and 
therefore shall be subject to a Natura 2000 implications assessment. A local list 
of planning documents, programmes or projects as well as events or 
interventions is set up par the competent administrative authority, among those 
appearing on a national benchmark list set up by a decree of the State Council. 
 
V. Lists fixed by the competent administrative authority pursuant to III and IV, 
shall be set up in view of the conservation objectives of Natura 2000 sites, in 
conservation particularly with representatives of local authorities and their 
organizations, landowners, farmers and users concerned, as well as professional 
organizations, bodies and public institutions practising in agricultural, forestry, 
touristic, sea farm, fishing, hunting and extraction activities. They [lists] shall lay 
down whether the obligation to carry out a Natura 2000 implications assessment, 
apply within the boundaries of one or several Natura 2000 sites or on all or part 
of the “departmental” territory or a marine area. 
 
VI. The authority in charge of authorizing, approving or receiving the 
declaration, shall be opposed to any planning documents, programmes, project, 
events or intervention, if the assessment of the implications required pursuant to 
III and IV, has not been carried out, is insufficient or if it results that the 
execution will adversely affect the conservation objectives of a Natura 2000 
site”. 
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If the legislation or regulation applicable to the authorisation, approbation or 
declaration regimes concerned do not specify the conditions within which the 
competent authority is opposed, these conditions shall be specified by the present 
section. In the absence of express opposition within a fixed time, the planning 
document, the programme, the project, the event or the intervention shall come 
into force or can be carried out when the aforementioned deadline expires. 
VII. – When the assessment concludes that it will adversely affect the Natura 
2000 site’s conservation objectives and in the absence of alternative solutions, 
the competent authority can agree for imperative reasons of overriding public 
interest. In this case, it shall ascertain that compensatory measures are taken to 
guarantee the overall coherence of the Natura 2000 network. These 
compensatory measures will be borne by the authority which has approved the 
planning document or by the beneficiary of the programmes or the project of 
activities, works, land-use, schemes or installations, of the event or the 
intervention. The European Commission shall be kept informed. 
 
VIII.- When the site hosts a priority natural habitat or a priority species which 
appear on lists fixed within the conditions determined by the decree of the State 
Council, the agreement mentioned in VII shall only be granted for reasons 
related to health or public safety or reasons taken from the important advantages 
brought to the environment, or further an opinion of the European Commission, 
for other imperative reasons of overriding public interest.  

 
Article L.414-4 : 
 

“Lorsqu'ils sont susceptibles d'affecter de manière significative un site Natura 
2000, individuellement ou en raison de leurs effets cumulés, doivent faire l'objet 
d'une évaluation de leurs incidences au regard des objectifs de conservation du 
site, dénommée ci-après " Evaluation des incidences Natura 2000 " :  
 
1° Les documents de planification qui, sans autoriser par eux-mêmes la 
réalisation d'activités, de travaux, d'aménagements, d'ouvrages ou 
d'installations, sont applicables à leur réalisation ;  
 
2° Les programmes ou projets d'activités, de travaux, d'aménagements, 
d'ouvrages ou d'installations ;  
 
3° Les manifestations et interventions dans le milieu naturel ou le paysage.  
 
II. - Les programmes ou projets d'activités, de travaux, d'aménagements, 
d'ouvrages ou d'installations ainsi que les manifestations et interventions prévus 
par les contrats Natura 2000 ou pratiqués dans les conditions définies par une 
charte Natura 2000 sont dispensés de l'évaluation des incidences Natura 2000.  
 
III. - Les documents de planification, programmes ou projets ainsi que les 
manifestations ou interventions soumis à un régime administratif d'autorisation, 
d'approbation ou de déclaration au titre d'une législation ou d'une 
réglementation distincte de Natura 2000 ne font l'objet d'une évaluation des 
incidences Natura 2000 que s'ils figurent : 
  
1° Soit sur une liste nationale établie par décret en Conseil d'Etat ;  
 
2° Soit sur une liste locale, complémentaire de la liste nationale, arrêtée par 
l'autorité administrative compétente.  
 
IV. - Tout document de planification, programme ou projet ainsi que toute 
manifestation ou intervention qui ne relève pas d'un régime administratif 
d'autorisation, d'approbation ou de déclaration au titre d'une législation ou 
d'une réglementation distincte de Natura 2000 peut être soumis à autorisation en 



Milieu Ltd.  Habitats Directive – Report for France / 9 
 

application de la présente section et fait alors l'objet d'une évaluation des 
incidences Natura 2000. Une liste locale des documents de planification, 
programmes ou projets ainsi que des manifestations ou interventions concernés 
est arrêtée par l'autorité administrative compétente parmi ceux figurant sur une 
liste nationale de référence établie par décret en Conseil d'Etat.  
 
V. - Les listes arrêtées au titre des III et IV par l'autorité administrative 
compétente sont établies au regard des objectifs de conservation des sites Natura 
2000, en concertation notamment avec des représentants de collectivités 
territoriales et de leurs groupements, de propriétaires, d'exploitants et 
d'utilisateurs concernés ainsi que d'organisations professionnelles, d'organismes 
et d'établissements publics exerçant leurs activités dans les domaines agricole, 
sylvicole, touristique, des cultures marines, de la pêche, de la chasse et de 
l'extraction. Elles indiquent si l'obligation de réaliser une évaluation des 
incidences Natura 2000 s'applique dans le périmètre d'un ou plusieurs sites 
Natura 2000 ou sur tout ou partie d'un territoire départemental ou d'un espace 
marin.  
 
VI. - L'autorité chargée d'autoriser, d'approuver ou de recevoir la déclaration 
s'oppose à tout document de planification, programme, projet, manifestation ou 
intervention si l'évaluation des incidences requise en application des III et IV n'a 
pas été réalisée, si elle se révèle insuffisante ou s'il en résulte que leur 
réalisation porterait atteinte aux objectifs de conservation d'un site Natura 2000.  
 
A défaut pour la législation ou la réglementation applicable au régime 
d'autorisation, d'approbation ou de déclaration concerné de définir les 
conditions dans lesquelles l'autorité compétente s'oppose, celles-ci sont définies 
au titre de la présente section. En l'absence d'opposition expresse dans un délai 
déterminé, le document de planification, le programme, le projet, la 
manifestation ou l'intervention entre en vigueur ou peut être réalisé à compter de 
l'expiration dudit délai.  
 
VII. - Lorsqu'une évaluation conclut à une atteinte aux objectifs de conservation 
d'un site Natura 2000 et en l'absence de solutions alternatives, l'autorité 
compétente peut donner son accord pour des raisons impératives d'intérêt public 
majeur. Dans ce cas, elle s'assure que des mesures compensatoires sont prises 
pour maintenir la cohérence globale du réseau Natura 2000. Ces mesures 
compensatoires sont à la charge de l'autorité qui a approuvé le document de 
planification ou du bénéficiaire du programme ou projet d'activités, de travaux, 
d'aménagements, d'ouvrages ou d'installations, de la manifestation ou de 
l'intervention. La Commission européenne en est tenue informée.  
 
VIII. - Lorsque le site abrite un type d'habitat naturel ou une espèce prioritaires 
qui figurent, au titre de la protection renforcée dont ils bénéficient, sur des listes 
arrêtées dans des conditions fixées par décret en Conseil d'Etat, l'accord 
mentionné au VII ne peut être donné que pour des motifs liés à la santé ou à la 
sécurité publique ou tirés des avantages importants procurés à l'environnement 
ou, après avis de la Commission européenne, pour d'autres raisons impératives 
d'intérêt public majeur.  
 

1.3 Failure to implement Article 6 
 
Is there any action for infringement pursuant to Article 226 EC? 
 
Yes. 
 
Is there any condemnation by the ECJ? 
 
Yes. 
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A first action was brought by the European Commission on 15 July 1998. According to the 
Commission, France omitted to take the measures necessary in order to comply with article 6 of the 
Habitat Directive. (Case C-256/98). 
 
In its judgement of 6 April 2000, the Court “Declares that, by not adopting within the period 
prescribed all the laws, regulations and administrative measures necessary to comply with Article 6(3) 
and (4) of Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of 
wild fauna and flora, the French Republic has failed to fulfil its obligations under that Directive”. 
Indeed, the main arguments resulting in the infringement of article 6§3, were that:  

• The environmental impact assessment could be waived in the case of certain projects because 
of their low cost or their purpose, which is contrary to the Directive.  

• There was no provision in French law which couples the obligation to make an environmental 
impact assessment with consideration of the site's conservation objectives. 

 
Concerning the infringement of article 6§4, the French Government did not take the necessary 
substantive conditions concerning the performance of a plan or project notwithstanding a negative 
assessment of the impact on the site, in cases where there are no alternative solutions. 
 
A new action has been brought by the European Commission on 2 June 2008, regarding the 
infringement of article 6(2) and 6(3) of the Habitat directive. (Case C-241/08). 
 
Two grounds for complaint are put forward by the European Commission: 

• Regarding article 6(2), the European Commission considers that the introduction into national 
law of the concept of significant effects in order to limit the application of article 6(2) to 
certain human activities is not justified. Moreover, the national law may not assert in a 
peremptory fashion that certain activities such as hunting or fishing do not cause a disturbance 
to Natura 2000 sites even if they are carried out for a temporary period. 

• Regarding article 6(3), French law systematically exempts from the procedure for assessment 
of environmental implications the works, projects or schemes provided for under Natura 2000 
contracts. 

 
Moreover, in French law, some projects do not require authorisation or administrative approval, 
therefore avoid the assessment procedure, whereas some of these projects have significant effects on 
Natura 2000 sites. 
 
Finally, French law does not impose on applicants a clear obligation to provide for alternative 
solutions where there are negative assessments of the implications of a project or management plan for 
a site. 
 
 
2 SPECIAL PROTECTION AREAS (SPA) 
 
2.1 SPA designation procedure 
 
An inventory of the community interest areas for birds (ZICO: zones d’intérêt communautaire pour les 
oiseaux), was made from 1980 onwards, from which the areas were designated as SPA. 
 
Once the project of a Special protection area set up, the “préfet” (representative of the State on the 
local level) shall seek the opinion of “communes” (local authority) and public bodies gathering several 
communes, which are partly or entirely localized within this area. They have two months to submit 
their opinion. 
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Then, the “Préfet” forwards to the Ministry of the Environment the project of area along with the 
opinions. In case, the “préfet” departs from these opinions, he should give the reasons. 
The Ministry of the Environment takes an order designating the area as SPA. Its decision is notified to 
the European Commission. 
 
2.2 SPA data overview table 
 
1 How many SPAs are there? 371 

2 What percentage of land area is 

covered by SPAs? 

7.8% 

3 What percentage of territorial sea 

is covered by SPA? 

326035 ha 

4 How many SPAs have been 

formally designated? 

371 

5 What is the average size of SPAs? 

(ha) 

 

6 What size is the smallest SPA? 

And the largest? (ha) 

Largest: 114 126  ha 

Smallest: 45  ha 

 
 
3 SPECIAL AREAS OF CONSERVATION (SAC) 
 
3.1 SAC designation procedure 
 
The designation procedure in France raised a political and social turmoil, as France thought it could 
transpose the directive only by an order and “circulaires”. In the 90’s, the administrative judge 
cancelled the written “circulaire”, and as a consequence cancelled the first list of pSIC forwarded to 
the European commission. 
 
Once the project of a special area of conservation is set up, the “préfet” (representative of the State on 
the local level) shall seek the opinion of communes and public bodies gathering several communes, 
which are partly or entirely localized within this area. They have two months to submit their opinion. 
 
Then, the “Préfet” forwards to the Ministry of the Environment the project of area along with the 
opinions. In case, the préfet departs from these opinions, it should give the reasons. 
 
Contrary to the SPA designation process, the SAC process then leads to the designation by the 
Ministry of a proposition of Site of Community importance (SIC), forwarded to the European 
Commission. But before this notification to the EC, the préfet should once again submit the SICp to 
the communes for consultation. Once assessed and included in the Community list, the Ministry of the 
environment takes an order designing the site as a Special Area Conservation. 
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3.2 SAC data overview table 
 
1 How many SACs are there? 1334 (SCI) 

2 What percentage of land area is 

covered by SACs? 

8.5% 

3 What percentage of territorial sea 

is covered by SACs? 

568764 ha 

4 How many SACs have been 

formally designated? 

98 

5 What is the average size of SACs? 

(ha) 

3771ha  (in 2005) 

6 What size is the smallest SAC? 

And the largest? (ha) 

Largest (SCI): 346 184 ha 

Smallest: 0.01 ha 

 
 
4 NATURA 2000 SITES 
 
4.1 Transposition of Natura 2000 management regimes 
 
The same management regime applies to SPAs and SACs. 
 
According to article L.414-1-V of the Environmental code, Natura 2000 sites shall be subject to 
“measures aimed at conserving or restoring natural habitats and species of wild flora and fauna which 
justified their boundaries, at a favourable status to their long-term maintenance. Natura 2000 sites shall 
also be subject to adequate preventive measures to avoid the deterioration of theses natural habitats 
and the disturbances likely to affect significantly these species.” 
 
Actually, each Natura 2000 site is endowed with an objectives document (DOCOB), which defines 
management and conservation orientations, the modalities of their implementation (especially through 
contracts) and financial provisions. DOCOB equates with the management plans specified in article 
6(1) of Habitat directive. The DOCOB is elaborated by the COPIL (Comité de pilotage); composed of 
local authorities’ representatives, land owners representatives, users of land and areas included in the 
Natura 2000 site. Representatives of the State sit in the COPIL on a consultative basis. (The power of 
local authorities was strengthened in 2006). The COPIL also ensures the monitoring of the DOCOB 
implementation. 
 
The DOCOB describes the measures of any kind which already apply on the site. It then advocates 
measures of any kind to reach the conservation objectives of the site. They can include regulatory 
measures, but contractual measures are favoured (but they cannot alone manage to protect the site and 
reach conservation objectives). 
 
The measures (including conservation measures and prevention measures of article 6.2) are 
implemented either through contracts or charters, or in application of legislative provisions and 
regulation related to national parks, natural reserves, biotopes or classified sites. 
 
For each Natura 2000 site, the State appoints a structure in charge of implementing the DOCOB (the 
so-called “animateur”) 
 
France has favoured the contractual option rather than a more compelling scenario. 
 



Milieu Ltd.  Habitats Directive – Report for France / 13 
 

Concerning Natura 2000 contracts, they encompass commitments which are in accordance with the 
orientations and measures defined in the DOCOB. They also specify modalities of state aid to go 
along with commitments. 
 
Natura 2000 Charters specify commitments in accordance with DOCOB but without any financial aid. 
They are annexed to the DOCOB 
 
4.2 Transposition of Natura 2000 general protection regime 
 
There is no preventive regime specific to Natura 2000 sites in France. “Natura 2000 sites shall also be 
subject to adequate preventive measures in order to avoid the deterioration of theses natural habitats 
and the disturbances likely to affect significantly these species” pursuant to article L.414-1.V. 
 
If we follow the letter of the text, these measures (like the conservation ones) shall be taken in the 
framework of contracts or charters, or pursuant to provisions of the legislation or regulations, 
especially those related to national parks, marine natural parks, natural reserves, classified sites, 
biotopes. 
 
The DOCOB could be used to decide upon which activities could deteriorate habitats or disturb 
species as a socio-economic diagnosis is required. But as the legal status of the DOCOB is still 
uncertain, it is difficult (impossible) to impose interdiction measures on certain activities. 
 
Moreover, the interpretation of article 6(2) by French law is quite contentious, as “[measures] shall not 
lead to forbid human activities so long as they do not have significant effects on the preservation or 
restoration of these natural habitats and species in a favourable conservation state. Fishing, fish 
farming activities, hunting and others cynegetic activities, practised under conditions and on territories 
allowed by law and regulations, shall not constitute disturbing activities or having such effects.” 
 
This provision tends to exclude these activities from any sites on a national level, even before the 
drafting of a DOCOB, which sets out the management framework on the local level. From its socio-
economic diagnosis, one could specify if hunting or fishing could be disturbing for the site. 
 
4.3 Transposition of Natura 2000 protection regime  
 
Articles 6(3) and (4) have been transposed by articles L.414-4 and L414-5 of the environmental code. 
Major modifications have been implemented by the law on environmental responsibility and other 
provisions of adaptation to European environmental law enacted on 1st August 2008. 
 
Previous provisions provided that projects of works (travaux and ouvrages) or development/land-use 
(aménagement) that are subject to an authorization or approval administrative regime and whose 
realisation is likely to affect notably a Natura 2000 site, shall be subject to an assessment of their 
implications from the site’s conservation objectives viewpoint. 
 
Works or development provided for in Natura 2000 contracts were exempted from this assessment 
procedure. 
 
Plans were not mentioned in the previous provisions, thus exempted them from assessment. 
 
The literature has criticized the transposition of article 6(3) and (4) since the beginning. 
 
The new complaint from the European Commission before the ECJ is partially grounded on these 
elements. 
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Article L414-4 has been completely overhauled in August 2008 (see translation of article, and also 
answers to questions regarding Article 6.3 concerning the scope of projects/programmes requiring an 
assessment, in case studies) 
 
4.4 Natura 2000 data overview table 
 
1 

How many Natura 2000 sites are 

there? 

6 820 000 hec,  

12,4 % of the French territory 

1705 sites 
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French national courts never referred specifically to article 6 of the Directive. 
 
The judgments mentioned below, are of interest because they deal with projects impacting Natura 
2000 sites. 
 
Conseil d’Etat, 21 mai 2008, n°301688, Sepanso, Aquitaine alternatives,… 
See case-study 2 
 
Conseil d’Etat, 7 mai 2008, Association ornithologique et mammalogique de Saône et Loire, 
n°309285 
In this case law, the judge refers to article L.414-4 of the environmental code (article transposing 
article 6.3 and 4 of the Habitat directive), to assess the natura 2000 assessment, and see if the project 
has or not significant impact on a natura 2000 site. 
 
Conseil d’Etat, 10 juillet 2006, n°288108, Assoc.interdépartementale et intercommunale pour la 
protection du lac Sainte-Croix, des lacs et sites du Verdon et a. 
See case study 3 
 
Conseil d’Etat, 9 juillet 2001, Association fédérative Régionale pour la protection de la Nature Haut-
Rhin, n°234555 
Conseil d’Etat, 30 décembre 2002, Association fédérative Régionale pour la protection de la Nature 
Haut-Rhin, n°232752 
It is the first time, the administrative judge refered to the Habitat directive, but did not refer to article 
6. 
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PART TWO: CASE STUDY 1 - High speed line (LGV) 
 
 
This case study deals with a project of high speed line (LGV). One part of this line crossed a Natura 
2000 site, hosting a priority habitat. The choice of this link branch was motivated for an imperative 
reason of overriding public interest other than those related to human health, public safety or 
beneficial consequences of primary importance for the environment. Thus, the French government 
asked for the opinion of the Commission in compliance with article 6 (2) al.2 of the Habitat directive. 
 
 
5. BASIC DESCRIPTION OF THE SPA or SAC 
 
Formal designation as a SPA or as a SAC (or just SCI inclusion?): 
 
SAC designed by order on 17th March 2008 (FR4100231 ) (“secteurs halophiles et prairies humides de 
la vallée de la Nied”)”). 
 
Size: 
 
737 hectares 
 
Species and habitats under protection (identify priority ones): 
 
Priority habitats: 

• continental salted meadows as priority habitats (1340) 
 
Protection status: 
 
The site is owned and managed by a Regional conservatory of natural areas (CREN Lorraine) 
 
6. MANAGEMENT OF NATURA 2000 SITES 
 

 Management Plan 
 
Is the management plan: 
(i) specifically designed for the site at issue? 
(ii) integrated into other development plans? 
(iii) deemed to be ‘appropriate’? 
 
For the time being, no DOCOB has been set up yet.  
 
 
7. PREVENTIVE REGIME FOR BOTH SPA AND SCA (ARTICLE 6(2)) 
 

 Direct Effect 
 
Have the national courts of your MS ruled that paragraph 2 has direct effect? 
 
No. 
 



Milieu Ltd.  Habitats Directive – Report for France / 18 
 

8. APPROPRIATE IMPACT ASSESSMENT (AIA) (ARTICLE 6(3) FIRST PHRASE) 
 

 Scope of the plans/projects requiring an appropriate assessment 
 
Answers valid for all case studies. 
 
(i) Is there any legal definition of the concepts: ‘project’ and ‘plan’? 
 
The previous transposition of article 6(3) (before the law of 1st August 2008) only mentioned 
“programmes and projects of works (travaux and ouvrages) or land-use (aménagement)”, plans were 
never mentioned. 
 
There is no definition of projects or plan in French law. 
 
We may find a definition of “plans, schemes, programmes and other documents of planning” in article 
L122-4 related to the assessment of plans and programmes (the transposition of directive on plans and 
programmes). 
 
Relevant part of the implementation scope of this article can be mentioned: “plans, programmes and 
other planning documents […] which shall lay down prescriptions or direction to which works and 
projects of land-use (aménagement) should be compatible […]. 
 
The new article L.414-4 now encompasses: 

• planning documents, which without authorizing by themselves the performance of activities, 
works, land-use, schemes, or installations, apply to their realisation; (therefore, the planning 
documents already subject to an environmental assessment pursuant to article L.122-4 
(implementing the requirement of the directive on plans and programmes), which were not 
subject to a Natura 2000 assessment, shall be now subject to it, like the projects).  

• Programmes or projects of activities, works, land-use, schemes or installations; 
• Events and interventions in the natural surroundings and landscape 

 
(ii) Are the concepts of ‘plan’ and ‘project’ interpreted broadly by the administration and the courts? 
 
(iii) Are all the plans/projects likely to be assessed because of their significant impact authorised by 
an express act, which determines the rights and obligations of the parties involved? 
 
Projects likely to be assessed because of their significance impact are authorised by an express act 
(administrative authorisation or approbation). Because they are submitted to an authorisation or 
approbation regime, they are submitted to an assessment. (See below). 
 
(iv) Is it likely that plans/projects located outside the site (which are likely to have a significant effect 
on the conservation status of the classified site) are assessed? 
 
Yes, according to article R.414-19 (environmental code) programmes or projects (subject to a law 
water authorization, or an other administrative authorisation/approbation regime, see below), located 
outside a site shall be subject to an assessment if they are likely to have a notable effect on one or 
more Natura 2000 site, taking into account “the distance, the topography, the hydrography, the 
ecosystems functioning, the nature and the significance of the programme or project, the 
characteristics of the site(s) and their conservation objectives.   
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 Screening for the appropriate assessment: no relationship with the 
management of the site 

 
How has the authority reached the conclusion that the plan/project was not directly related to or 
necessary for the management of the site? Was the concept of ‘management’ interpreted in reference 
to activities necessary to realise SCOs? 
 
In this case study, it goes without saying that the building of this high-speed line is not related or 
necessary for the management of the site. 
 

 Screening for the appropriate assessment: significant effect 
 
Answers valid for all case studies. 
 
Previous article L.414-4 never mentioned the word “significant” but instead used the adjective 
“worthy/ notable” to qualify the effect. 
 
The new drafting of article L.414-4 comes near to the wording of article 6.3, as it mentions “likely to 
have a significant effect”. 
 
The implementation of article L.414-4 is specified in article R.414-19 of the environmental code (this 
article has not been yet modified to take into account the new article L.414-4, but it will be as it is no 
more in compliance with the new article L.414-4). This article specifies the provisions regarding 
which programmes or projects would be subject to the Natura 2000 assessment. Contrary to article 6.3 
of the habitat directive, the first step to include or exclude a project or programme from the Natura 
2000 assessment, is not to assess the significant impact of the project/programmes. 
 
Indeed, according to this article, “programmes and projects […] are subject to an assessment of their 
potential implications in view of conservation objectives of Natura 2000 sites on which they are likely 
to have a notable/worthy effect on them, in the following cases and modalities”. 
 
The article lists the cases in which this evaluation is required depending on the localisation of the 
programmes or projects (inside or outside Natura 2000 sites) and the main criteria is whether or not 
the programme/project is subject to an administrative authorisation/approbation regime. 
 
For example, regarding programmes or projects inside a Natura 2000 site, this list includes: 

• the programmes and projects which fall within an administrative authorisation or approbation 
regime and are submitted to an environmental impact assessment in compliance with articles 
L.122-1 to L.122-3.  

• They also include programmes or projects subject to the authorization regime in compliance 
with provisions concerning national parks, classified sites, and natural reserves. 

• They include programmes or projects subject to an authorisation in compliance with water 
law. 

 
Therefore, the programmes and projects falling into this list are deemed to be “likely to have 
significant effects” in the Habitat directive sense. But the “significance threshold” is never assessed by 
a case-by-case approach. There is no criteria regarding the significant effect except for programmes or 
projects that are likely to have a notable effect on others Natura 2000 sites (apart from the one where 
they affect), taking into account “the distance, the topography, the hydrography, the ecosystems 
functioning, the nature and the significance of the programme or project, the characteristics of the 
site(s) and their conservation objectives. 
 
The same criteria apply in case of programmes or projects localised outside a Natura 2000 site, in 
order to assess their impacts on this or these sites. 
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(But we may deduce from this provision, that these criteria can also help to interpret the notable effect 
of a project/programme localised inside a Natura 2000 site). 
 
[Once the first question answers, (does the project or programme subject or not to an administrative 
authorisation or approbation regime), comes the second step with the drafting of the assessment file in 
compliance with article R.414-21. The notable effects are assessed so as to determine if they will be 
harmful.] 
 
(i) How is the plan/project deemed to be ‘likely to have significant effects’? Or, in other words, how is 
the project falling below a threshold of ‘risk of significance’? 
 
In the present case study, the project involved is a project falling into the list of projects subject to an 
administrative authorisation regime and to an environmental impact assessment (art.L.122-1), 
therefore, a Natura 2000 assessment was also required as it would have effect on a Natura 2000 site. 
But at the time of the project, the Natura 2000 site was only a proposed SIC, therefore, not legally 
submitted to a Natura 2000 assessment. According to the Natura assessment, it was considered to be 
appropriate to apply the precautionary principle and therefore submit the project to a Natura 2000 
assessment. 
 
(ii) Is it achieved by: 
(1) a case-by-case approach with a formal decision for each case; 
(2) laying down thresholds or criteria without a formal decision for each case; or 
(3) combining both approaches? 
 
See above. 

 
(iii) In assessing the significance, does the authority take into account the following elements: 
- The intensity of the impacts according to the nature, the location and the size of the project;  
 
In the general context, these criteria can be taken into account (see previous answer). In this case 
study. and according to the assessment, the impacts on the priority habitats (salted meadows) were 
regarded as non inconsiderable due to the percentage of area that would be destroyed by the project, 
compared to the total percentage of this type of habitats encompassed within the site. 
 
- The vulnerability of the habitats/species under protection;  
 
In the general context, these criteria can be taken into account (see previous answer).  
 
- The level of existing threats;  
 
Not mentioned. 
 
The cumulative effects of other plans or projects?  
 
In a general context, previous article L.414-4 has never mentioned the cumulative effects of the 
projects, whereas the new article mentions “cumulated effects”. In this case study there is non mention 
of other plans or projects that would entail cumulative effects. 
 
 

 Quality of the assessors 
 
(i) Were the assessors appointed and paid by: 

(1) an independent authority; or 
(2) the operator or the author of the plan? 
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The assessors were appointed and paid by the operator of the project 
 
(ii) Were the assessors: 

(1) general experts;  
(2) experts specialised in habitat conservation; or 
(3) otherwise? 

 
The assessors were experts specialised in environmental impacts assessment, and planning, habitats 
and species conservation. 
 
(iii) Were the assessors seeking advice from nature protection NGOs and specialised agencies? 
 
(iv) Were the assessors deemed to be independent from the vested interests? 
 
Yes. 
 

 Form and content of the appropriate assessment 
 
(i) Do you consider the assessment superficial or appropriate?  In particular, was the assessment 

procedure deemed to be ‘appropriate’ having regard to the conservation objectives of 
the particular site?  

 
The conservation objectives of the site are not further developed within the Natura assessment. 
 
(ii) Did the assessors assess: 

(1) all the environmental impacts of the project (including the effects on cultural heritage 
or human health) or exclusively the impacts on the Natura 2000 site? 

 
The assessors only assessed the impacts on the Natura 2000 site. They mentioned the impacts on the 
surface of the site that would be impacted, and the impacts on vegetal species. But impacts are not 
further developed (only 2 pages of the assessment are related to the impacts assessment). 
The assessment focused more on the compensatory measures required. 
 

(2) the specific, and not abstract, effects of the plan or project on every habitat and 
species for which the site was designated? 

 
As far as habitats are concerned, the assessment only mentioned the surface of each habitat that would 
be impacted. 
 

(3) the cumulative, the indirect, the interrelated and the long-term effects? 
 
Indirect impacts are mentioned, but not developed 
 

(4) (if relevant) the ‘imperative reasons of overriding public interest’ that justified the 
plan or project? 

 
The assessment mentions the “imperative reasons of public interest”. The new link branch expresses 
the European dimension of this “overriding public interest project” (as it allows the linking between 
French and German high-speed lines). Moreover, this East high-speed line was viewed favourably in 
the Council of Ministers of the European Community in 1990 and was chosen as a priority project by 
the European Council in 1994. 
 

(5) the impacts of already completed plans/projects already deemed to be significant 
pursuant to paragraph 3? 
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No. 
 

(6) the nature, location and size of compensatory measures? 
 
Yes, the three types of compensatory measures are developed. Their nature, location and size are 
presented and their costs are mentioned.  
 

(7) the possibility of alternative solutions to the plan or project? 
 
Yes, alternative solutions were presented by the assessors, to justify the fact that they were limited and 
only one solution could be chosen. (See below) 
 
(iii) Did the conductor of the impact assessment try to identify, according to the precautionary 

principle (Article 175 EC), those damages which are still uncertain? 
 
No. 
 
 
9. SUBSTANTIVE DECISION CRITERION (ARTICLE 6(3) SECOND PHRASE) 
 

 The scope of the authorisation 
 
(i) Please succinctly describe the authorisation or plan adoption procedure. 
 
The procedure is shared into several steps. 
 
This project must comply with the environmental impact assessment procedure, as it falls into the 
scope of application of article L.122-1. 
 
It is a project subject to an administrative authorisation decision. 
 
This project entails expropriation; therefore it must also comply with the expropriation procedure 
which ends with a declaration of public utility. 
 
 
(ii) Was the authorisation of the project or the decision to adopt the plan express and motivated? 
 
The authorisation of the project was express taking the form of a decree declaring of public utility, the 
management works. 
 
The decree only stated the public utility of the project without motivating the decision. 
 
The motivation of the decision was not mandatory until 2002, as the decision of granting or refusing 
consent rests with the discretionary power of the administrative authority. 
 
Indeed, France did not transpose article 9 of Directive 97/11/EC before 14th March 1999, this article 
requested that « When a decision to grant or refuse development consent has been taken, the 
competent authority or authorities shall inform the public thereof in accordance with the appropriate 
procedures and shall make available to the public the following information: […], the main reasons 
and considerations on which the decision is based, ». 
 
French law was modified by the law on proximity democracy of 2002, which introduced a new article 
L126-1 in the environmental code, and a new article L.11-1-1 of the expropriation code for public 
utility. 
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The implementation of this article had to wait for the adoption of the decree of 30th May 2006. But the 
provisions of article L.126-1 would only apply to projects subject to an order opening public enquiry 
taken after the publication if this decree, after 30 May 2006. From that date, declaration of public 
utility shall come with a document setting out the grounds and considerations justifying the public 
utility character of the project. 
 
 Substantive decision criterion guiding the authority 
 
Answers valid for all case studies as none of the case study resulted in an negative conclusions of the 
assessors. Therefore, the answers to the following questions analyse the legislative provisions not 
taking into account the case studies. 
 
(i) As a matter of law, in cases where the authority is deciding to authorise a plan/project (despite the 
negative conclusions of the assessors), must the authority be aware that it can do so only on the 
condition that it is convinced that the project/plan will not adversely affect the ‘integrity’ of the site 
concerned?  
 
(ii)Did the competent national authority agree to the plan/project only after having ascertained that it 
will not adversely affect the integrity of the site concerned?  
• How did they reach that conclusion?  
• How is the concept ‘integrity of the site concerned’ being defined (by the lawmaker, agency, 
administration, etc) or interpreted? Was it interpreted by reference to formally identified SCOs? Was 
it interpreted as a synonym of ‘significant effect’? 
 
French law never mentions the integrity of the site. There is no definition of the concept of integrity. 
Former article L.414-4.II provided that “the competent authority cannot authorise or approve a 
programme or project mentioned at I, if it results from the assessment that its performance will 
adversely affect the conservation status of the site”. 
 
New wording of article L.414-4 VI, provides that “the authority in charge of authorizing, approving or 
receiving the declaration, shall be opposed to any planning documents, programmes, project, events or 
intervention, if the assessment of the implications required pursuant to III and IV, has not been carried 
out, is insufficient or if it results that the execution will adversely affect the conservation objectives of 
a Natura 2000 site”. 
 
Even if the word integrity is not used, the conservation objectives mentioned equate with this integrity. 
According to the manual of the European commission “managing Natura 2000 sites”, the integrity of 
the site is very close to the conservation objectives. Indeed, the “decision as whether or not [the 
integrity] is adversely affect should focus on and be limited to the site’s conservation objectives”. 
 
Pursuant to the new text, we can deduce that the authority is aware that it can only authorize the 
project if it is convinced that the project will not adversely affect the integrity (conservation objective) 
of the site. 
 
The written directive issued by the Ministry of the environment regarding the Natura 2000 assessment 
in 2004 (a new circular will probably be issued once the new article implementing the new article 
L.414-19 will be drafted and adopted, but this circular is still relevant), mentions that the damage to 
the conservation status of the Natura 2000 site is a worthy significant effect. 
 

 Precautionary decision-making 
 
Answers valid for all case studies. 
 
(i) Was the authority aware that pursuant to ECJ case law that in case of any (scientific) reasonable 
doubt over the absence of any effects, they were obliged to refrain from issuing the authorisation? 
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(ii) Were there any additional investigations in order to remove the uncertainty being ordered by the 
authority?  
 
The legislative provisions transposing article 6 do not mention the precautionary principle. But, the 
written directive issued by the Ministry of the environment, related to the Natura 2000 assessment, 
mentions that the local representative of the State can consult the “Conseil scientifique regional du 
patrimoine naturel” (Regional Scientific Council on Natural heritage) for questions about Natura 
2000. The authority can require a complementary scientific expertise in case the projects or 
programmes present inter alia, scientific uncertainties.  
 

 Participatory decision-making 
 
Were the concerned public able to raise objections? Was the competent nature conservation agency 
consulted? Was there any public enquiry or other forms of participation? 
 
The Natura 2000 assessment is part of the global environmental impact assessment which is required 
under article L.122-1 of the environmental code. (A negative list is set up to rule out works which are 
not subject to environmental impact assessment). Article L.123-1 environmental code, requires a 
public inquiry before carrying out developments or works if they can affect the environment due to 
their nature, or the nature of the areas. A list of these development and works is set up, which define 
criteria and thresholds. 
 
Therefore, a project of high speed line is not only subject to environmental impact assessment but also 
to a public inquiry. 
 
The public inquiry allowed the public to raise concerns about the project 
 
In this case, a new public inquiry was required because this project (this new link branch) was not 
taken into account in the initial project of the high-speed line (which was already submitted in 1996 to 
a public enquiry ending in a declaration of public utility). Therefore, a new public inquiry was 
organised dealing only with the new link branch, and lead to a declaration of public utility in 2002. 
But the Natura 2000 assessment was not included in this enquiry as it was written in December 2001, 
and the enquiry took place in February 2001. 
 

 Direct effect 
 
Have the national courts ruled that Article 6(3) has direct effect? 
 
No. 
 
 
10. DEROGATORY REGIME (ARTICLE 6(4)) 
 

 Were the conclusions of the assessors negative or positive? 
 
The assessors concluded that the impact of the project were not inconsiderable (due to the surface of 
site that would be destroyed), but, due to major compensatory measures, the project would facilitate 
the carrying out of the priority objectives of Natura 20000, as the compensatory measures would result 
in the multiplication of protected areas. 
 

 Absence of alternative solutions 
 
(i) Did the authority abide by the obligation to seek out the least damaging alternative for the 
conservation of the site? 
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It seems that the authority sought out the least damaging alternative. Indeed, the option chosen has the 
advantage to be in the proximity of lines already in operation and that the work on the Saarbrucken 
link planned in the initial project was already under way in this area. This option would “greatly 
reduce the length of new infrastructure required and thus have the least impact on the natural 
environment”. The authority also mentioned that alternatives to this link would not have avoided the 
Natura 2000 area. Thus, we can conclude that the authority took the least damaging option for the 
Natura 2000 area. 
 
(ii) Was the authority able to demonstrate that the impact study has found there to be no viable 

alternative? 
 
According to the assessment, there were not many alternatives possible. Indeed, the initial project did 
not plan to pass through the Nied Valley. As the government decided to split the project into two 
phases, a new phase link had to be carried out taking into account the technical constraints of the 
linking to the first link. A new analysis of the different alternatives was therefore engaged and it 
resulted in the fact that not many alternatives were technically possible. The objective was to find an 
alternative solution that could be technically viable, while protecting the environment, respecting the 
financial commitments of each partner to the project. Taking into account all these constraints, only 
one option was possible 
 

 Balance of interests 
 
(i) Does the site host ‘priority habitats and species’ or ‘non-priority habitats and species’? Which are 
the priority habitats and species? 
 
The site hosts both non priority habitats and a priority habitat being continental salted meadows. 
 
(iii) How did the authority interpret: 
(1) the ‘imperative reasons of overriding public interest of a social or economic nature’ (non-
priority habitats and species); or 
(2) the ‘considerations … relating to human health or public safety, to beneficial consequences of 
primary importance for the environment’ (priority habitats and species)? 
 
According to the authority (French government), the project had to be carried out for other imperative 
reasons of overriding  public interest than those of human health, public safety or beneficial 
consequences of primary importance for the environment. 
 
Indeed, according to the authority, the lack of options for linking the existing link ( the only option 
chosen should have the least impact on the environment, moreover, even other alternatives would not 
have avoided Natura 2000 area), was, in its own right, an imperative reason of overriding public 
interest other than human health, or public safety. 
 
Moreover, the TGV East project was chosen as a priority project by the European Council in 1994.  
 

 Procedural requirements 
 
In case studies where the site was hosting priority habitats and species did the authority seek an 
opinion from the Commission? Please describe the Commission’s opinion. 
 
The French authority was advised to seek the opinion of the European Commission. “to avoid 
presenting the Commission with a fait accompli, the authorities were also advised to request its 
opinion as a pre-condition for the decision to go ahead with the project” (annex, European commission 
opinion). 
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Therefore, the French government sought the opinion of the European Commission in compliance 
with article 6(4) §2 of the Habitat directive. 
 
According to the Commission, the assessments were deemed appropriate. The implications of the 
project on the habitats could jeopardize the overall coherence of Natura 2000, therefore, adequate 
compensatory measures should be taken. 
 
The Commission regarded the compensatory measures sufficient to compensate the effects of the 
project of Natura 2000, provided they are implemented in good time and management plans can 
ensure their efficiency in the long term. 
 

 Compensatory measures 
 
(i) Were ‘all compensatory measures necessary to ensure that the overall coherence of Natura 2000 is 
protected’ enacted by the authority? Please describe these measures.  
 
Foreseen compensatory measures were specified by the project owner and validated by the French 
administration. 
 
They were aimed to perpetuate the salt environment. Three measures were mentioned: preservation of 
the remaining salt meadows near the line; restoration of the site and re-establishment of salt meadows; 
preservation of the Nied Valley salt meadows not adjacent to the TGV line. 
 
(ii) Was the Commission properly informed of these measures? 
 
Compensatory measures were the condition to guarantee the coherence of Natura 2000, thus, the 
authority forwarded in it notification to the Commission all the compensatory measures foreseen in the 
impact document. 
 
11. LITIGATION 
 
There is no case law in this case study. 
 
 
12. BIBLIOGRAPHY & TABLE OF CASES 
 
See bibliography above. 
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PART TWO: CASE STUDY 2 - Vallée du Ciron 
 
 
In this case study, eleven Natura 2000 sites were concerned by a project of building a high-way. We 
have chosen not to examine all these Natura 2000 sites, but only two them, a SCI and a proposal of 
SCI, both of them do have a management plan adopted (a DOCOB). They both have either habitats of 
community interest or priority species. 
 

5. BASIC DESCRIPTION OF THE SPA or SAC 
 
Formal designation as a SPA or as a SAC (or just SCI inclusion?):  
 

- Vallée du Ciron, FR 7200693: SCI (DOCOB). 
- Réseau hydrographique des affluents de la Midouze FR7200722: pSIC (DOCOB) 

 
Size: 
 

- Vallée du Ciron: 3637 ha 
- Réseau hydrographique des affluents de la Midouze; 4914 ha 

 
Species and habitats under protection (identify priority ones): 
 
Vallée du Ciron:  2 priority habitats (among 8 kind of habitats) and one priority animal species   

- Temperate Atlantic wet heaths with Erica ciliaris and Erica tetralix (4020) and ; 
- Alluvial forests with Alnus glutinosa and Fraxinus excelsior (Alno-Padion, Alnion incanae, 

Salicion albae) (91E0) 
- Mustela Lutreola 

 
Réseau hydrographique des affluents de la Midouze; 2 priority habitats (among 7 kinds of habitats) 
and one priority animal species   

- lluvial forests with Alnus glutinosa and Fraxinus excelsior (Alno-Padion, Alnion incanae, 
Salicion albae) (91E0) 

- Temperate Atlantic wet heaths with Erica ciliaris and Erica tetralix (4020) 
- Mustela Lutreola 

 
Protection status 
 
Vallée du Ciron: 3 registered sites, 4 classified sites, 22 « zones de préemption au titre des Espaces 
naturels sensibles » 
 
Réseau hydrographique des affluents de la Midouze: 1 arrêté de biotope (biotope order) (Vallon du 
Cros) 
 
 

6. MANAGEMENT OF NATURA 2000 SITES 
 

 Site’s conservation objectives (SCO) 
 
SCOs are formally identified in the DOCOB 
 
Regarding the Ciron site, its site conservation (management) objectives are set up in the DOCOB for 
each type of habitats and each kind of species. They are not mentioned in the standard data form. 
 
The DOCOB uses the term management instead of conservation objectives. 
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These objectives were set up after having established the socio-economic diagnosis, the ecological 
diagnosis of the site, and also the conservation status, the conservation stakes for each habitat and 
species but also the threats. This leads to a hierarchy of the ecological value of each habitat and 
species. 
 
For example, the objectives set up for the Mustela Lautreola, are the reduction of direct mortality 
causes, the monitoring of the American mink, the conservation and restoration of the habitats, the 
conservation or improvement of water quality. 
 
Regarding the Midouze site, its site conservation objectives are also set up in the DOCOB. 
Conservation objectives are established for each species and each habitat. In order to set up these 
conservation objectives, the DOCOB had characterized each species and habitats, their conservation 
status and the stakes of conservation of each species and habitats.   
 
For example, the conservation objectives for Lutra Lutra are linked to the preservation of water fauna.  
 

 Conservation Measures 
 
(i) Ratione materiae: Are the ‘conservation measures’ required under Article 6(1)  
(1) positive (e.g., plans for spreading, grazing incentives, subsidies, delayed pruning, hedgerow 
maintenance); or 
(2) negative (e.g., prohibitions of soil contour modifications, deforestation, picking or harvesting 
wild species)? 
(ii) Ratione loci: Are these conservation measures only applicable inside the SPA/SAC? Do the 
conservation measures only apply only to SPAs/SACs? 
 
In the Midouze case, contractual actions mainly apply within the site. Only accompanying measures 
and measures not contractual apply to the site and to neighbourhood communes. 
 
The Ciron DOCOB specifies that areas outside Natura 2000 cannot be submitted to the same 
management constraints; management recommendations regarding these areas are only 
recommendations of desirable and possible nature. 
 
(iii) Ratione temporis: Did the conservation measures apply only pursuant to a formal classification of 
the site by the Member State? 
 
The conservation measures do not apply only pursuant to a formal classification of the sites, as both 
sites are still SCIs, these sites are not yet classified as SCAs, but both have a management plan 
(DOCOB) set up and implemented. The drafting of the DOCOB even began while these sites were 
only pSCI. 
 

 Management Plan 
 
Is the management plan: 
(i) specifically designed for the site at issue?  
 
Yes, for both sites, the management plan (DOCOB) is specifically designed for the site. 
 

 Statutory, administrative or contractual measures 
 
(i) Please explain whether the conservation measures are set out through: 
(1) statutory measures; 
(2) administrative measures; 
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(3) contractual measures; or 
(4) a mix of several measures. 
 
The DOCOB of Midouze sets out 3 kinds of conservation measures:  

- contractual measures  
o either agro environmental measures, aimed to farmer (ex: grazing, mowing) 
o or contract  financed by the FGMN (Fond de gestion du milieu naturel), which sole 

objective is to protect species and habitats which justified the classification of the site. 
They are aimed to land owners (ex: elimination of undesirable species) (they are 
Natura 2000 contracts) 

- management actions not contractual (ex: expertise, training) 
- accompanying measures (ex: information, awareness actions) 

 
The DOCOB of Ciron also sets out several kinds of conservation measures: 

- contractual measures (Natura 2000 contracts) 
- management recommendation through for example Natura 2000 Charter 
- description and monitoring tools 
- information, communication tools 
- actions to ensure consistency of planning documents and existing regulations with the 

DOCOB management orientations 
 
(ii) Please explain the manner in which the ‘appropriate statutory, administrative or contractual 
measures’ (Article 6(1)) have been enacted by the authorities with the aim of achieving the SCOs? In 
so doing, one should take into account the qualitative as well as the quantitative approach that should 
have been endorsed by the national authority. 
 
In the Midouze DOCOB, the overall conservation objectives of the site can be summarized into 5 
stakes, the DOCOB classifies each conservation objectives according to each stake of the site. The 
classification of each objective depends on the number of species and habitats concerned by it. This 
helps to allocate priority among objectives. 
 
For each objective, the DOCOB mentions which actions seem to be the more appropriate to reach the 
objective. 
 
We may say that a qualitative and a quantitative approach have been endorsed. Indeed, the quantitative 
approach help determine the number of species and habitats concerned by each conservation objective. 
The qualitative approach help allocate priority among objectives. 
 
(iii) How are the SCOs being assessed? Is there a set of indicators that could be used with the aim of 
assessing the SCOs? 
 
The DOCOB of Midouze sets monitoring indicators for each conservation objectives, in view of 
checking the impact of management actions. 
 
The DOCOB of Ciron also sets monitoring indicators but for each management actions (and not for 
each conservation objectives), but the result is the same as it help checking the efficiency of the 
management actions to reach the conservation objectives. 
 

 Funding 
 
Are there some EC funds (Life, rural development (Reg EC1698/2005), FEDER, etc) used with the aim 
of implementing the conservation measures? 
 
The Midouze site was selected among 35 sites for the experimental elaboration of management plan. It 
was financed by LIFE Nature between 1995 and 1998. (N°EC 95/519). 
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7. PREVENTIVE REGIME FOR BOTH SPA AND SCA (ARTICLE 6(2)) 
 

 Type of prevention regime provided by legislation 
 
(i) Is the site protected by: 
(1) a specific and/or general preventive regime applicable to Natura 2000 sites only; 
(2) existing nature protection regimes (existing protected areas status, existing species protection 
rules, etc);  
(3) a combination of these protection measures? 
 
There is no preventive regime specific to Natura 2000 sites in France. “Natura 2000 sites shall also be 
subject to adequate preventive measures in order to avoid the deterioration of theses natural habitats 
and the disturbances likely to affect significantly these species”. 
 
These measures (like the conservation ones) shall be taken in the framework of contracts or charters, 
or pursuant to provisions of the legislation or regulations, especially those related to national parks, 
marine natural parks, natural reserves, classified sites, biotopes. 
 
The DOCOB could be used to decide upon which activities could deteriorate habitats or disturb 
species as a socio-economic diagnosis is required. But as the legal status of the DOCOB is still 
uncertain whether or not, it is difficult (impossible) to impose interdiction measures on certain 
activities. 
 
Moreover, the interpretation of article 6(2) by French law is quite contentious, as “[measures] shall not 
lead to forbid human activities so long as they do not have significant effects on the preservation or 
restoration these natural habitats and species in a favourable conservation state. Fishing, fish farming 
activities, hunting and others cynegetic activities, practised under conditions and on territories allowed 
by law and regulations, shall not constitute disturbing activities or having such effects.” 
 
This provision tends to exclude these activities from any sites on a national level, even before the 
drafting of a DOCOB, which sets out the management framework on the local level. From its socio-
economic diagnosis, one could specify if hunting or fishing could be disturbing for the site. 
 
In this case study, both management plans (DOCOB) never mention preventive, interdiction measures.  
Existing nature protection regimes apply, like the biotope order, the legislation of classified sites. But 
these measures do not cover all site areas. 
 

 Spatial range of preventive measures 
 
Does the regime apply exclusively within the site or does the regime also apply to activities outside the 
site (for example the spreading of manure in agricultural fields is not encompassed within the site)? 
Please keep in mind the results-based obligation contained in Article 6(2) of the Habitats directive. 
 
Regarding the biotope order, it can only apply within the boundaries of the area protected by it. 
Therefore, activities outside this specific site, but included in the Natura 2000 site, won’t benefit from 
the same prevention measures. 
 

 Nature of the activities covered by the general prevention regime 
 
(i) Please describe the binding regulatory framework intended to prevent deterioration and specific-
significant disturbances resulting from human activities performed outside the site. 
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(ii) Does the preventive regime cover all types of activities that could have impacts? (e.g., building, 
circulation, pollution (physical, chemical), agricultural and forestry activities etc). 
 
In the Midouze site, there is one biotope order (covering only a small part of the site). A biotope order 
is taken by the representative of the State on the local level. This order aims to favour the protection of 
the biotopes of protected species, in case these biotopes are necessary to food, reproduction, rest or 
survival of these species. The main aim is to prevent the extinction of protected species by protecting 
their habitats.  
 
In this case, preventive measures encompass the ban of material extraction, building, construction, 
protection against air, water, underground pollution by banning dumping of any kinds, pesticides, etc., 
banning of the circulation of motorized vehicles, and the need for authorization to cut tree. 
 
In the Ciron site, several areas are classified.  
 
Sites whose conservation or preservation is of general interest from an artistic, historic, scientific, 
legendary or picturesque view point, can be put on a list pursuant to article L.341-1 and following of 
the environmental code. Then, these sites can be registered and/or classified.  
 
The classification process is a more strengthened protection regime compared to the registration one. 
First, as a result of the will to classify a site, no alteration of the site can be implemented within 12 
months except with a special authorisation. Once the site classified, this site shall be neither destroyed, 
or its features and status altered without a special authorisation. This authorisation can either be 
delivered by the representative of the state on the local level, or by the Ministry, depending on the kind 
of alterations. Moreover, on a classified site, high voltage lines or phone lines shall be buried except if 
it is impossible due to imperative technical requirements or topographic constraints. Advertising is 
also forbidden. 
 
The classification of a site does not create a banning regime, but submits to a prior authorisation 
process, any works (which are land-grounded) that can destroy or altered this site. Activities such as 
hunting, are not forbidden, nor required any special authorisation pursuant to this classification. 
 
The classification does not prevent the management of the site. 
 
Registered and classified sites are easements of public utility. They shall be included in the local 
planning document. 
 
Another prevention regime on the Ciron site, results from the pre-emption areas of the sensitive 
natural areas. On 22 areas, the department has priority to buy land in case they are on sale. The 
objective of this policy is to allow the department to protect and open to the public sensitive natural 
areas. 
 
(iii) Does the general prevention regime cover existing activities (including legally permitted 
infrastructures and installations) or only future activities? 
 
The existing prevention regimes cover existing and future activities. 
 

 Effectiveness of the general prevention regime 
 
(i) In case studies where the impact is disturbance of a species, how does the authority assess the 
significance of the impact? Are there any indicators to assess it? 
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(ii) Is the regime ‘appropriate’ to effectively prevent deterioration of natural habitat types and 
significant disturbances of species on the site, and so to fulfil the favourable conservation status of the 
habitat/species concerned? 
 
Regarding the Midouze site, the scope of the biotope order is not wide enough to cover the entire 
Natura 2000 site. The prevention regime only applies within limited boundaries.  
 
In the Ciron site, the classified sites are also too specific to benefit the entire site. 
 

 Direct Effect 
 
Have the national courts of your MS ruled that paragraph 2 has direct effect? 
 
No 
 
 

8. APPROPRIATE IMPACT ASSESSMENT (AIA) (ARTICLE 6(3) FIRST PHRASE) 
 

 Scope of the plans/projects requiring an appropriate assessment 
 
(i) Is there any legal definition of the concepts: ‘project’ and ‘plan’? 
 
The previous transposition of article 6(3) (before the law of 1st August 2008) only mentioned 
“programmes and projects of works (travaux and ouvrages) or land-use (aménagement)”, plans were 
never mentioned. 
 
There is no definition of projects or plan in French law. 
 
We may find a definition of “plans, schemes, programmes and other documents of planning” in article 
L122-4 related to the assessment of plans and programmes (the transposition of directive on plans and 
programmes). 
 
Relevant part of the implementation scope of this article can be mentioned: “plans, programmes and 
other planning documents […] which shall lay down prescriptions or direction to which works and 
projects of land-use (aménagement) should be compatible […] 
 
The new article L.414-4 now encompasses: 

• planning documents, which without authorizing by themselves the performance of activities, 
works, land-use, schemes, or installations, apply to their realisation; (therefore, the planning 
documents already subject to an environmental assessment pursuant to article L.122-4 
(implementing the requirement if the directive on plans and programmes), which were not 
subject to a Natura 2000 assessment, shall be now subject to it, like the projects).  

• Programmes or projects of activities, works, land-use, schemes or installations; 
• Events and interventions in the natural surroundings and landscape 

 
(iii) Are all the plans/projects likely to be assessed because of their significant impact authorised by 
an express act, which determines the rights and obligations of the parties involved? 
 
Projects likely to be assessed because of their significance impact are authorised by an express act 
(administrative authorisation or approbation). Because they are submitted to an authorisation or 
approbation regime, they are submitted to an assessment. (See below). 
 
(iv) Is it likely that plans/projects located outside the site (which are likely to have a significant effect 
on the conservation status of the classified site) are assessed? 
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Yes, according to article R.414-19 (environmental code) programmes or projects ( subject to a law 
water authorization, or an other administrative authorisation/approbation regime, see below), located 
outside a site shall be subject to an assessment if they are likely to have a notable effect on one or 
more Natura 2000 site, taking into account “the distance, the topography, the hydrography, the 
ecosystems functioning, the nature and the significance of the programme or project, the 
characteristics of the site(s) and their conservation objectives.   
 

 Screening for the appropriate assessment: no relationship with the 
management of the site 

 
How has the authority reached the conclusion that the plan/project was not directly related to or 
necessary for the management of the site? Was the concept of ‘management’ interpreted in reference 
to activities necessary to realise SCOs? 
 
In this case study, it goes without saying that the building of the high-way is not related or necessary 
for the management of the sites. 
 

 Screening for the appropriate assessment: significant effect 
 
Previous article L.414-4 never mentioned the word “significant” but instead used the adjective 
“worthy/ notable” to qualify the effect. 
 
The new drafting of article L.414-4 comes near to the wording of article 6.3, as it mentions “likely to 
have a significant effect”. 
 
The implementation of article L.414-4 is specified in article R.414-19 of the environmental code (this 
article has not been yet modified to take into account the new article L.414-4, but it will be as it is no 
more in compliance with the new article L.414-4). This article specifies the provisions regarding 
which programmes or projects would be subject to the Natura 2000 assessment. Contrary to article 6.3 
of the habitat directive, the first step to include or exclude a project or programme from the Natura 
2000 assessment, is not to assess the significant impact of the project/programmes. 
 
Indeed, according to this article, “programmes and projects […] are subject to an assessment of their 
potential implications in view of conservation objectives of Natura 2000 sites on which they are likely 
to have a notable/worthy effect on them, in the following cases and modalities”. 
 
The article lists the cases in which this evaluation is required depending on the localisation of the 
programmes or projects (inside or outside Natura 2000 sites) and the main criteria is whether or not 
the programme/project is subject to an administrative authorisation/approbation regime. 
 
For example, regarding programmes or projects inside a Natura 2000 site, this list includes: 

- the programmes and projects which fall within an administrative authorisation or approbation 
regime and are submitted to an environmental impact assessment in compliance with articles 
L.122-1 to L.122-3.  

- They also included programmes or projects subject to the authorization regime in compliance 
with provisions concerning national parks, classified sites, natural reserves. 

- They included programmes or projects subject to an authorisation in compliance with water 
law. 

 
Therefore, the programmes and projects falling into this list are deemed to be “likely to have 
significant effects” in the Habitat directive sense. But the “significance threshold” is never assessed by 
a case-by-case approach. There is no criteria regarding the significant effect except for programmes or 
projects that are likely to have a notable effect on others Natura 2000 sites (apart from the one were 
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they affect), taking into account “the distance, the topography, the hydrography, the ecosystems 
functioning, the nature and the significance of the programme or project, the characteristics of the 
site(s) and their conservation objectives. 
 
The same criteria apply in case of programmes or projects localised outside a Natura 2000 site, in 
order to assess their impacts on this or these sites. 
 
(However, we may deduce from this provision, that these criteria can also help to interpret the notable 
effect of a project/programme localised inside a Natura 2000 site). 
 
[Once the first question answers, (does the project or programme subject or not to an administrative 
authorisation or approbation regime), comes the second step with the drafting of the assessment file in 
compliance with article R.414-21. The notable effects are assessed so as to determine if they will be 
harmful.] 
 
(i) How is the plan/project deemed to be ‘likely to have significant effects’? Or, in other words, how is 
the project falling below a threshold of ‘risk of significance’? 
 
As already mentioned, the project is deemed to be likely to have significant effects, because, it falls 
within an administrative authorisation regime and is submitted to an environmental impact assessment 
in compliance with articles L.122-1 to L.122-3.  
 
The “decision ministérielle d’orientation, 7th January 2002, which agreed on the 300m strip, mentioned 
that the project would cross proposed Natura 2000 sites, and therefore, the Natura 2000 assessment 
has to be carried out at the same time of the environmental impact assessment, and should be 
submitted to public enquiry. 
 
(ii) Is it achieved by: 
(1) a case-by-case approach with a formal decision for each case; 
(2) laying down thresholds or criteria without a formal decision for each case; or 
(3) combining both approaches? 
 
See above (there is no case-by-case approach). 
 
(iii) In assessing the significance, does the authority take into account the following elements: 
 
- The intensity of the impacts according to the nature, the location and the size of the project; In 
the general context, these criteria can be taken into account (see previous answer). 
 
- The vulnerability of the habitats/species under protection; In the general context, these criteria 
can be taken into account (see previous answer) In the case studies, the sensitivity (from high to weak) 
and the level of interests (depending of their state of quality) of the different types of habitats are taken 
into account by the assessment. 
 
- The cumulative effects of other plans or projects? In a general context, previous article L.414-
4 has never mentioned the cumulative effects of the projects, whereas the new article mentions 
“cumulated effects”. In this case study, the cumulative effects of others plans or projects are not taken 
into account by the assessment. 
 

 Quality of the assessors 
 
(i) Were the assessors appointed and paid by: 
(1) an independent authority; or 
(2) the operator or the author of the plan? 
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Assessors should be paid by the operator of the plan as all expenses resulting from the environmental 
impact assessment are borne by the operator. 
 
(ii) Were the assessors: 
(1) general experts;  
(2) experts specialised in habitat conservation; or 
 
The assessors were experts specialised in conservation, coming from two private organisations. 
 
(iv) Were the assessors deemed to be independent from the vested interests? 
 
We can say that they were independent from the vested interest 
 
 

 Form and content of the appropriate assessment 
 
(i) Do you consider the assessment superficial or appropriate?  In particular, was the assessment 
procedure deemed to be ‘appropriate’ having regard to the conservation objectives of the particular 
site?  
 
The Natura 2000 assessment seems to be appropriate. For each site, there is an assessment of the 
projects on each species and habitats, taking into account the conservation objectives. 
Precise maps are included in the document. 
 
(ii) Did the assessors assess: 
(1) all the environmental impacts of the project (including the effects on cultural heritage or human 
health) or exclusively the impacts on the Natura 2000 site? 
 
The Natura 2000 assessment is part of the global environmental impact assessment required. 
 
The global environmental impact assessment also assesses the effects of the projects on the natural 
environment (species and habitats protected or not by the Natura 2000 network) biological corridors, 
but also on cultural heritage, landscape, water, and on the human environment (human health, air 
quality, etc.). The EIA identifies the major stakes and environmental constraints of the project. It also 
specifies measures to remove, reduce, and mitigate these effects. 
 
(2) the specific, and not abstract, effects of the plan or project on every habitat and species for 
which the site was designated? 
 
The Natura 2000 assessment assesses the effects of the project for each Natura 2000 sites concerned. 
They are the raw effects of the project.  
 
For each Natura 2000 sites, there is an assessment of the direct/indirect and permanent/temporary 
implications of the project on each species hosted and habitat inside the area. The specific affects of 
the project are assessed, for example, the direct destruction of habitats or species by works, lightning 
conditions, cutting of corridors, habitats fragmentation for some species, etc. 
 
Once these raw implications assessed, there is a second assessment taking into account the measures to 
mitigate or suppress these raw effects. It results in the residual effects. 
 
(3) the cumulative, the indirect, the interrelated and the long-term effects? 
 
The indirect implications of the project are mentioned for each species and habitats. Cumulative 
effects are assessed on the Natura 2000 site level, for each species and habitats. 
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In each Natura 2000 site, the implications of the project on species and habitats are assessed 
 
(4) (if relevant) the ‘imperative reasons of overriding public interest’ that justified the plan or 
project? 
 
Not relevant. 
 
(6) the nature, location and size of compensatory measures? 
 
The assessment mentions all the measures to remove and mitigate implications of the projects. 
An estimate of the costs of mitigating measures is also specified. 
 
(7) the possibility of alternative solutions to the plan or project? 
 
The Natura 2000 assessment does not assess the possibility of alternative solutions to the project. 
But the Environmental impact assessment analyses and compares the previous choices concerning the 
alternative layout which led to the final solution. 
 
First, different itineraries were compared and one was chosen. Then, studies compared different 
1000m strip on the itinerary. Finally, different options regarding the 300m strip were compared and 
one was chosen. 
 
(iii) Did the conductor of the impact assessment try to identify, according to the precautionary 
principle (Article 175 EC), those damages which are still uncertain? 
 
No. 
 

9. SUBSTANTIVE DECISION CRITERION (ARTICLE 6(3) SECOND PHRASE) 
 

 The scope of the authorisation 
 
(i) Please succinctly describe the authorisation or plan adoption procedure. 
 
The procedure is shared into several steps. 
 
This project must comply with the environmental impact assessment procedure, as it falls into the 
scope of application of article L.122-1. 
 
It is a project subject to an administrative authorisation decision. 
 
This project entails expropriation; therefore it must comply with the expropriation procedure, which 
ended with a declaration of public utility, which is about the 300 m strip. 
 
(ii) Was the authorisation of the project or the decision to adopt the plan express and motivated? 
 
The authorisation of the project was express taking the form of a decree declaring of public utility of 
the works. 
 
The decree only stated the public utility of the project without motivating the decision. 
 
The motivation of the decision was not mandatory until 2002, as the decision of granting or refusing 
consent rests with the discretionary power of the administrative authority. 
 
Indeed, France did not transpose article 9 of Directive 97/11/EC before 14th March 1999, this article 
requested that « When a decision to grant or refuse development consent has been taken, the 
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competent authority or authorities shall inform the public thereof in accordance with the appropriate 
procedures and shall make available to the public the following information: […], the main reasons 
and considerations on which the decision is based, ». 
 
French law was modified by the law on proximity democracy of 2002, which introduced a new article 
L126-1 in the environmental code, and a new article L.11-1-1 of the expropriation code for public 
utility. 
 
The implementation of this article had to wait for the adoption of the decree of 30th May 2006. But the 
provisions of article L.126-1 would only apply to projects subject to a order opening public enquiry 
taken after the publication if this decree, after 30 May 2006. From that date, declaration of public 
utility shall come with a document setting out the grounds and considerations justifying the public 
utility character of the project. 
 
 Substantive decision criterion guiding the authority 
 
Answers valid for all case studies as none of the case study resulted in a negative conclusions of the 
assessors. Therefore, the answers to the following questions analyse the legislative provisions not 
taking into account the case studies. 
 
(i) As a matter of law, in cases where the authority is deciding to authorise a plan/project (despite the 
negative conclusions of the assessors), must the authority be aware that it can do so only on the 
condition that it is convinced that the project/plan will not adversely affect the ‘integrity’ of the site 
concerned?  
 
(ii)Did the competent national authority agree to the plan/project only after having ascertained that it 
will not adversely affect the integrity of the site concerned?  
• How did they reach that conclusion?  
• How is the concept ‘integrity of the site concerned’ being defined (by the lawmaker, agency, 
administration, etc) or interpreted? Was it interpreted by reference to formally identified SCOs? Was 
it interpreted as a synonym of ‘significant effect’? 
 
French law, never mentions the integrity of the site. There is no definition of the concept of integrity. 
Former article L.414-4.II provided that “the competent authority cannot authorise or approve a 
programme or project mentioned at I, if it results from the assessment that its performance will 
adversely affect the conservation status of the site”. 
 
New wording of article L.414-4 VI, provides that “the authority in charge of authorizing, approving or 
receiving the declaration, shall be opposed to any planning documents, programmes, project, events or 
intervention, if the assessment of the implications required pursuant to III and IV, has not been carried 
out, is insufficient or if it results that the execution will adversely affect the conservation objectives of 
a Natura 2000 site”. 
 
Even if the word integrity is not used, the conservation objectives mention equate with this integrity. 
According to the manual of the European commission “managing Natura 2000 sites”, the integrity of 
the site is very closed to the conservation objectives. Indeed, the “decision as whether or not [the 
integrity] is adversely affect should focus on and be limited to the site’s conservation objectives”. 
 
Pursuant to the new text, we can deduce that the authority is aware; it can only authorize the project if 
it is convinced that the project will not adversely affect the integrity (conservation objective) of the 
site. 
 
The written directive issued by the Ministry of the environment regarding the Natura 2000 assessment 
in 2004 (a new circular will probably be issued once the new article implementing the new article 
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L.414-19 will be drafted and adopted, but this circular is still relevant), mentions that the damage to 
the conservation status of the Natura 2000 site is a worthy significant effect.. 
 

 Precautionary decision-making 
 
Answers valid for all case studies. 
 
(i) Was the authority aware that pursuant to ECJ case law that in case of any (scientific) reasonable 
doubt over the absence of any effects, they were obliged to refrain from issuing the authorisation? 
(ii) Were there any additional investigations in order to remove the uncertainty being ordered by the 
authority?  
 
The legislative provisions transposing article 6 do not mention the precautionary principle. But, the 
written directive issued by the Ministry of the environment, related to the Natura 2000 assessment, 
mentions that the local representative of the State can consult the “Conseil scientifique regional du 
patrimoine naturel” (Regional Scientific Council on Natural heritage) for questions about Natura 
2000.The authority can require a complementary scientific expertise in case the projects or 
programmes present inter alia, scientific uncertainties.  
 

 Participatory decision-making 
 
Were the concerned public able to raise objections? Was the competent nature conservation agency 
consulted? Was there any public enquiry or other forms of participation? 
 
The Natura 2000 assessment is part of the global environmental impact assessment which is required 
under article L.122-1 of the environmental code. (A negative list is set up to rule out works which are 
not subject to environmental impact assessment). 
 
Article L.123-1 environmental code, requires a public inquiry before carrying out developments or 
works if they can affect the environment due to their nature, or the nature of the areas. A list of these 
development and works is set up, which define criteria and thresholds. 
 
Therefore, a project of highway is not only subject to environmental impact assessment but also to a 
public inquiry. 
 
The public inquiry allowed the public to raise concerns about the project. 
 
In this case, the conclusions of the public inquiry was positive about the public utility of the project 
 

 Direct effect 
 
Have the national courts ruled that Article 6(3) has direct effect? 
 
No, neither in this case, nor in other cases 
 
 

10. DEROGATORY REGIME (ARTICLE 6(4)) 
 

 Were the conclusions of the assessors negative or positive? 
 
The conclusions of the assessors were positive: 

 
“in view of the reassessment of the implications of the project, after the 
integration of proposals of mitigation measures, it appears that the residual 
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implications of the project, on the scale of all Natura 2000 sites concerned, shall 
not induce significant implications on the state of conservation of natural habitats 
and species of community interest concerned by the project, on the short, 
medium and long term” 

 
 Absence of alternative solutions 

 
(i) Did the authority abide by the obligation to seek out the least damaging alternative for the 
conservation of the site? 
(ii) Was the authority able to demonstrate that the impact study has found there to be no viable 
alternative? 
(iii) How were the costs of alternative projects being assessed? 
(iv) Did the authority consider a zero-risk option? 
 
Not relevant.  
 

 Balance of interests 
 
(i) Does the site host ‘priority habitats and species’ or ‘non-priority habitats and species’? Which are 
the priority habitats and species? 
 
Yes, both sites host the same priority habitats and species:  

- Temperate Atlantic wet heaths with Erica ciliaris and Erica tetralix (4020) and ; 
- Alluvial forests with Alnus glutinosa and Fraxinus excelsior (Alno-Padion, Alnion incanae, 

Salicion albae) (91E0) 
- Mustela Lutreola 

 
(ii) Were the advantages of the plan/project and alternative solutions carefully balanced against its 
damaging effects for the conservation of natural habitats?  
 
In the case of Mustela Lutreola in the Midouze site, the raw implications were assessed as strong. 
Taking into account the mitigating effects, the residual implications became weak. 
 
 (iii) How did the authority interpret: 
(1) the ‘imperative reasons of overriding public interest of a social or economic nature’ (non-
priority habitats and species); or 
(2) the ‘considerations … relating to human health or public safety, to beneficial consequences of 
primary importance for the environment’ (priority habitats and species)? 
 
Not relevant here. 
 
(iv) Did the proportionality principle play a key role in this balancing of interests? 
 
Not relevant here. 
 

 Procedural requirements 
 
In case studies where the site was hosting priority habitats and species did the authority seek an 
opinion from the Commission? Please describe the Commission’s opinion. 
 
No. 
 



Milieu Ltd.  Habitats Directive – Report for France / 40 
 

 Compensatory measures 
 
(i) Were ‘all compensatory measures necessary to ensure that the overall coherence of Natura 2000 is 
protected’ enacted by the authority? Please describe these measures.  
(ii) Was the Commission properly informed of these measures? 
(iii) Were these measures already in force before the project was carried out? 
 
Not relevant here. But we can mention that the project holder has to take mitigating and compensatory 
measures following the ministerial order allowing it to destroy protected habitats and species. 
 
 

11. LITIGATION 
 
Conseil d’Etat, 21 mai 2008, n°301688, Sepanso, Aquitaine alternatives,… 
(the Conseil d’Etat is the higher administrative jurisdiction) 
 
[The environmental impact assessment is a substantial procedure within the process, but we cannot 
bring an action against an EIA, but only against the decision authorising a project. Therefore, a judge 
can cancel this decision if the EIA is insufficient, or is lacking for example.] 
 
Environmental protection associations required the cancellation of the Decree of public utility before 
the administrative jurisdiction. They argued that the impact on the fauna was insufficiently taken into 
account by the impact assessment. 
 
The Conseil d’Etat considered that the environmental impact assessment was not insufficient contrary 
to the petition of environmental associations. 
According to the judge, the impact assessment mentions measures to mitigate the projects effects on 
the protection of Mustela Lutroela and Lutra Lutra, including a specific fence and creation of fauna 
passages in sufficient numbers. 
 
Moreover, it does not emerge from the case, that the highway project would entail significant 
implications on outstanding habitats and species, therefore, the opinion of the European commission 
did not have to be searched. 
 
Finally, the judge ruled that taking into account precautions to limit the effects of the project; the 
drawbacks of the project do not exceed the benefits of this project. Thus, the judge did not cancel the 
decree of public utility as this project is of public utility despite its drawbacks.  
 
As usual in this kind of case law, the administrative judge weighed up the benefits and drawbacks of 
the project so as to decide upon the public utility of a project. 
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PART TWO: CASE STUDY 3 –  
Grand Canyon du Verdon 

 
 
This case study deals with a project of high voltage lines, which would have impacted 9 pSCI, 2 future 
SPA and one SPA (at the time of the drafting of the assessment). The decision authorizing this project 
was cancelled by the administrative jurisdiction. 
 
We have chosen to focus on one site of Community importance (still not designated as a SAC), as it is 
a unique geological formation in France and Europe. This site is of a high biodiversity value, and 
benefits from outstanding landscapes. 
 

5. BASIC DESCRIPTION OF THE SPA or SAC 
 
Formal designation as a SPA or as a SAC (or just SCI inclusion?):  
 
SCI, “Grand Canyon du Verdon- Plateau de la Palud », FR 9301616 (this SCI also overlaps with 2 
SPAs). 
 
Size:  
 
9819 ha. 
 
Species and habitats under protection (identify priority ones): 
 
Priority habitats: 

- Semi-natural dry grasslands and scrubland facies on calcareous substrates (Festuco-
Brometalia) (* important orchid sites) (6210); 

- Tilio-Acerion forests of slopes, screes and ravines (9180); 
- Petrifying springs with tufa formation (Cratoneurion) (7220); 
- Mediterranean Taxus baccata woods (9580). 

 
Priority species: 

- Osmoderma eremita ; 
- Callimorpha (Euplagia, Panaxia) quadripunctaria ; 
- Rosalia alpina. 

 
Protection status:  
 
This site is a “site classé” (classified site) and “site inscrit” (registered site). It also benefits from the 
provisions regarding outstanding areas pursuant to the coastal law and provisions of the law on 
mountains. This site is comprised within the boundaries of the Regional Natural Park (which does not 
imply any protection status, but measures can be applied through urban planning provisions in 
compliance with the provisions and objectives of the Charter.) 
 
It is on the SCI list. 
 

6. MANAGEMENT OF NATURA 2000 SITES 
 

 Site’s conservation objectives (SCO) 
 
The site has not yet been formally recognised as an SCO, as the management plan (DOCOB) has not 
been set up yet. 
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 Management Plan 
 
Is the management plan: 
(i) specifically designed for the site at issue? 
(ii) integrated into other development plans? 
(iii) deemed to be ‘appropriate’? 
 
The management plan will be specific to the site. The so-called DOCOB is under way and not yet 
adopted. Accordingly, we cannot describe the conservation measures of the site specifically taken to 
reach its conservation objectives. 
 
 

7. PREVENTIVE REGIME FOR BOTH SPA AND SCA (ARTICLE 6(2)) 
 

 Type of prevention regime provided by legislation 
 
(i) Is the site protected by: 
(1) a specific and/or general preventive regime applicable to Natura 2000 sites only; 
(2) existing nature protection regimes (existing protected areas status, existing species protection 
rules, etc);  
(3) a combination of these protection measures? 
 
This site is protected by existing nature protection regimes. 
 
Sites whose conservation or preservation is of general interest from an artistic, historic, scientific, 
legendary or picturesque view point can be put on a list pursuant to article L.341-1 and following of 
the environmental code. Then, these sites can be registered and/or classified.  
 
The site of this case study benefits from the two regimes; it has been registered since 1951 and 
classified from 1990 onward. 
 
As a result of the registration, the administration shall be informed 4 months before the proceeding of 
other works than the daily works on rural areas, or daily maintenance regarding buildings. 
 
The classification process is a more strengthened protection regime compared to the registration one. 
First, as a result of the will to classify a site, no alteration of the site can be implemented within 12 
months except with a special authorisation. Once the site classified, this site shall be neither destroyed, 
or its features and status altered without a special authorisation. This authorisation can either be 
delivered by the representative of the state on the local level, or by the Ministry, depending on the kind 
of alterations. Moreover, on a classified site, high voltage lines or phone lines shall be buried except if 
it is impossible due to imperative technical requirements or topographic constraints. Advertising is 
also forbidden. 
 
The classification of a site does not create a banning regime, but submits to a prior authorisation 
process any works (which are land-grounded) that can destroy or altered this site. Activities, such as 
hunting, are not forbidden, nor required any special authorisation pursuant to this classification. 
 
The classification does not prevent the management of the site. 
 
Registered and classified sites are easements of public utility. They shall be included in the local 
planning document. 
 
Moreover, this site and its outskirts benefit from the coastal law provisions regarding outstanding 
areas. The also benefit from the provisions of the law on mountains (ex: restricting urban planning) 
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 Scope of the preventive measures 

 
Does the obligation in paragraph 2 cover the deterioration of any natural or species habitat inside the 
SCA rather than just the habitats for which the site has been classified? Or is the obligation restricted 
to the habitats prompting the classification? 
 
As the prevention regime exists before the creation of the Natura 2000 site, the measures are only 
aimed to protect the site from destruction or alteration but not taking specifically into account the 
habitats prompting the classification. 
 

 Spatial range of preventive measures 
 
Does the regime apply exclusively within the site or does the regime also apply to activities outside the 
site (for example the spreading of manure in agricultural fields is not encompassed within the site)? 
Please keep in mind the results-based obligation contained in Article 6(2) of the Habitats directive. 
 
As far as the measures regarding the classification of the site are concerned, they only apply within the 
site.  
 

 Nature of the activities covered by the general prevention regime 
 
(i) Please describe the binding regulatory framework intended to prevent deterioration and specific-
significant disturbances resulting from human activities performed outside the site. 
(ii) Does the preventive regime cover all types of activities that could have impacts? (e.g., building, 
circulation, pollution (physical, chemical), agricultural and forestry activities etc). 
 
Pursuant to the classification of the site, all kind of activities that can destroy or alter the site, are 
forbidden but they can be authorised in certain cases. Special authorisation can be delivered for 
activities that alter the status or features of the classified site. Theses activities can be activities that 
would in other circumstances not require any authorisation due to their nature or weak importance. 
(ex: wind mills not exceeding 10 m high, walls not exceeding 2 m high). 
 
Other activities requiring a special authorisation are those activities that would only require in other 
circumstances, a declaration. 
 
For all other activities not included in this list (ex: activities submitted to consent), the Ministry is 
competent to deliver the authorisation. 
 
(iii) Does the general prevention regime cover existing activities (including legally permitted 
infrastructures and installations) or only future activities? 
 
It covers both existing activities and future activities. 
 

 Effectiveness of the general prevention regime 
 
(i) In case studies where the impact is disturbance of a species, how does the authority assess the 
significance of the impact? Are there any indicators to assess it? 
 
Not relevant. 
 
(ii) Is the regime ‘appropriate’ to effectively prevent deterioration of natural habitat types and 
significant disturbances of species on the site, and so to fulfil the favourable conservation status of the 
habitat/species concerned? 
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This existing legal regime can prevent the deterioration of natural habitats, but does not cover directly 
the disturbances of species on the site. But protected species under French law may be hosted on this 
site and may benefit from the legislation regarding protected species. 
 

 Direct Effect 
 
Have the national courts of your MS ruled that paragraph 2 has direct effect? 
 
No. 
 

8. APPROPRIATE IMPACT ASSESSMENT (AIA) (ARTICLE 6(3) FIRST PHRASE) 
 
1. The impact assessment procedure applies to either plans or projects that:  
a) have no relationship with the management of the site;  
b) but do have a significant effect on the site. 
2. In addition, the assessment must be ‘appropriate’ as regards to the SCOs. Consequently, questions 
arise as to the independence of the experts as well as to the quality of the assessment. Please keep this 
in mind and systematically examine the scope of these different conditions. 
 
Even if this site was only pSCI, a Natura 2000 assessment was carried out by the project owner.  
 
According to the administrative jurisdiction, (Conseil d’Etat, 30/12/2002 association federative pour la 
protection de la nature en Haut-Rhin), the government shall not take any measures likely to impinge 
the objectives pursued by the Habitats Directive. (See also ECJ 7/12/2000). Therefore, the necessity to 
assess the impacts of a project on a pSIC or proposed SPA, results from the necessity not to fail to 
pursue the objectives of the Directive. 
 
The written directive of the Ministry of the Environment, regarding the Natura 2000 assessment, 
requires that all impact assessment documents shall take into account the natural habitats and species. 
It advocates that the assessment shall be very closed to the one required for SPA or SCI/SAC. 
 

 Scope of the plans/projects requiring an appropriate assessment 
 
Answers valid for all case studies. 
 
(i) Is there any legal definition of the concepts: ‘project’ and ‘plan’? 
 
The previous transposition of article 6(3) (before the law of 1st August 2008) only mentioned 
“programmes and projects of works (travaux and ouvrages) or land-use (aménagement)”, plans were 
never mentioned. 
 
There is no definition of projects or plan in French law. 
 
We may find a definition of “plans, schemes, programmes and other documents of planning” in article 
L122-4 related to the assessment of plans and programmes (the transposition of directive on plans and 
programmes). 
 
Relevant part of the implementation scope of this article can be mentioned: “plans, programmes and 
other planning documents […] which shall lay down prescriptions or direction to which works and 
projects of land-use (aménagement) should be compatible […] 
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The new article L.414-4 now encompasses: 
- planning documents, which without authorizing by themselves the performance of activities, 

works, land-use, schemes, or installations, apply to their realisation; (therefore, the planning 
documents already subject to an environmental assessment pursuant to article L.122-4 
(implementing the requirement if the directive on plans and programmes), which were not 
subject to a Natura 2000 assessment, shall be now subject to it, like the projects).  

- Programmes or projects of activities, works, land-use, schemes or installations; 
- Events and interventions in the natural surroundings and landscape 

 
(ii) Are the concepts of ‘plan’ and ‘project’ interpreted broadly by the administration and the courts? 
(iii) Are all the plans/projects likely to be assessed because of their significant impact authorised by 
an express act, which determines the rights and obligations of the parties involved? 
 
Projects likely to be assessed because of their significance impact are authorised by an express act 
(administrative authorisation or approbation). Because they are submitted to an authorisation or 
approbation regime, they are submitted to an assessment. (See below). 
 
(iv) Is it likely that plans/projects located outside the site (which are likely to have a significant effect 
on the conservation status of the classified site) are assessed? 
 
Yes, according to article R.414-19 (environmental code) programmes or projects (subject to a law 
water authorization, or an other administrative authorisation/approbation regime, see below), located 
outside a site shall be subject to an assessment if they are likely to have a notable effect on one or 
more Natura 2000 site, taking into account “the distance, the topography, the hydrography, the 
ecosystems functioning, the nature and the significance of the programme or project, the 
characteristics of the site(s) and their conservation objectives.   
 

 Screening for the appropriate assessment: no relationship with the 
management of the site 

 
How has the authority reached the conclusion that the plan/project was not directly related to or 
necessary for the management of the site? Was the concept of ‘management’ interpreted in reference 
to activities necessary to realise SCOs? 
 
The building of a high-voltage line is not related or necessary for the management of the site. This 
project only pursues economic and regional development objectives. 
 

 Screening for the appropriate assessment: significant effect 
 
Previous article L.414-4 never mentioned the word “significant” but instead used the adjective 
“worthy/ notable” to qualify the effect. 
 
The new drafting of article L.414-4 comes near to the wording of article 6.3, as it mentions “likely to 
have a significant effect”. 
 
The implementation of article L.414-4 is specified in article R.414-19 of the environmental code (this 
article has not been yet modified to take into account the new article L.414-4, but it will be as it is no 
more in compliance with the new article L.414-4). This article specifies the provisions regarding 
which programmes or projects would be subject to the Natura 2000 assessment. Contrary to article 6.3 
of the habitat directive, the first step to include or exclude a project or programme from the Natura 
2000 assessment, is not to assess the significant impact of the project/programmes. 
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Indeed, according to this article, “programmes and projects […] are subject to an assessment of their 
potential implications in view of conservation objectives of Natura 2000 sites on which they are likely 
to have a notable/worthy effect on them, in the following cases and modalities”. 
 
The article lists the cases in which this evaluation is required depending on the localisation of the 
programmes or projects (inside or outside Natura 2000 sites) and the main criteria is whether or not 
the programme/project is subject to an administrative authorisation/approbation regime. 
 
For example, regarding programmes or projects inside a Natura 2000 site, this list includes: 

- the programmes and projects which fall within an administrative authorisation or approbation 
regime and are submitted to an environmental impact assessment in compliance with articles 
L.122-1 to L.122-3.  

- They also included programmes or projects subject to the authorization regime in compliance 
with provisions concerning national parks, classified sites, natural reserves. 

- They included programmes or projects subject to an authorisation in compliance with water 
law. 

 
Therefore, the programmes and projects falling into this list are deemed to be “likely to have 
significant effects” in the Habitat directive sense. But the “significance threshold” is never assessed by 
a case-by-case approach. There is no criteria regarding the significant effect except for programmes or 
projects that are likely to have a notable effect on others Natura 2000 sites (apart from the one were 
they affect), taking into account “the distance, the topography, the hydrography, the ecosystems 
functioning, the nature and the significance of the programme or project, the characteristics of the 
site(s) and their conservation objectives. 
 
The same criteria apply in case of programmes or projects localised outside a Natura 2000 site, in 
order to assess their impacts on this or these sites. 
 
(but we may deduce from this provision, that these criteria can also help to interpret the notable effect 
of a project/programme localised inside a Natura 2000 site). 
 
[Once the first question answers, (does the project or programme subject or not to an administrative 
authorisation or approbation regime), comes the second step with the drafting of the assessment file in 
compliance with article R.414-21. The notable effects are assessed so as to determine if they will be 
harmful.] 
 
(i) How is the plan/project deemed to be ‘likely to have significant effects’? Or, in other words, how is 
the project falling below a threshold of ‘risk of significance’? 
 
The project is deemed to be likely to have significant effects, as it is subject to the authorization 
regime in compliance with provisions concerning classified sites. (see above). 
 
(ii) Is it achieved by: 

(1) a case-by-case approach with a formal decision for each case; 
(2) laying down thresholds or criteria without a formal decision for each case; or 
(3) combining both approaches? 

 
See above. 

 
(iii) In assessing the significance, does the authority take into account the following elements: 

- The intensity of the impacts according to the nature, the location and the size of the 
project; 

- The vulnerability of the habitats/species under protection; 
- The level of existing threats; 
- The cumulative effects of other plans or projects? 
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It is difficult to answer such a question as the authority does not have to motivate its decision. But we 
may deduce some answers by comparing these elements with the decision of the administrative judge. 
To decide whether or not the order had to be cancelled, the judge proceeded himself to the assessment 
of the significance of the project on the site. The judge substituted himself for the administrative 
authority in its own estimation of the facts. The judge not only estimated the significance during the 
preliminary investigation, but also by going on site, allowing him to assess the intensity of the impacts 
according to the nature, the location and the size of the project. (The high voltage line will cross two 
times the site on 5km) 
 
According to the judge, the site has an exceptional interest and the different protection regimes (local 
regional, European) aim to preserve it. The different existing protections regimes help deduce that the 
site can be threatened and that measures exist to protect habitats and species. 
 
According to the judge, the project would have produce new and very significant impacts to the site. 
 

 Quality of the assessors 
 
(i) Were the assessors appointed and paid by: 
(1) an independent authority; or 
(2) the operator or the author of the plan? 
 
The assessors are paid by the operator of the project 
 
(ii) Were the assessors: 

(1) general experts;  
(2) experts specialised in habitat conservation; or 
(3) otherwise? 
 

The assessors (for the Natura 2000 assessment) were an association of biologists. 
 
(iv) Were the assessors deemed to be independent from the vested interests? 
 
They seem to be independent from the vested interests. 
 

 Form and content of the appropriate assessment 
 
(i) Do you consider the assessment superficial or appropriate?  In particular, was the assessment 
procedure deemed to be ‘appropriate’ having regard to the conservation objectives of the particular 
site?  
 
If we refer to the conclusions of the “commissaire du gouvernement” previous to the judgment of the 
high administrative jurisdiction, we might have some elements of answer. Indeed, according to the 
environmental associations (which required the cancellation of the order declaring the public utility of 
the project), the Natura 2000 assessments were insufficient and were weak from a methodological 
point of view. 
 
(ii) Did the assessors assess: 
(1) all the environmental impacts of the project (including the effects on cultural heritage or 
human health) or exclusively the impacts on the Natura 2000 site? 
 
The global environmental impact assessment assessed the human impacts of the project on the natural 
environment, on the human environment (health, cultural heritage, human activities such as 
agriculture, etc.) and on landscapes. The Natura 2000 assessment only focuses on the Natura 2000 site. 
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(2) the specific, and not abstract, effects of the plan or project on every habitat and species for 
which the site was designated? 
 
The assessment specified for each pylon built or removed, their impacts on the different habitats or 
species located on the area of this pylon. The implications are assessed on a four level scale,  weak, 
medium, high and very high. They are assessed according to the works performed and to the 
sensitiveness of the site. 
 
(3) the cumulative, the indirect, the interrelated and the long-term effects? 
 
No, the long-term effects were not assessed. 
The temporary effect of the project were mentioned in the global impact assessment. 
 
(4) (if relevant) the ‘imperative reasons of overriding public interest’ that justified the plan or 
project? 
 
Not relevant. 
 
(5) the impacts of already completed plans/projects already deemed to be significant pursuant to 
paragraph 3? 
(6) the nature, location and size of compensatory measures? 
 
The assessment only mentioned globally the measures to reduce the implications so as to protect the 
habitats. For example, it mentioned “this type of habitats shall be preserved” but did not specify how. 
 
(7) the possibility of alternative solutions to the plan or project? 
 
Yes and no. The assessors assessed the impacts of the project considering the buried option of the 
high-voltage lines. But they did this assessment in order for the project owner, to ask for a derogation 
so as to not bury the lines (in compliance with the provisions regarding classified site mentioned 
above). 
 
The global impact assessment also specified the reason of the choice to build an air high voltage line 
rather than a buried one. 
 
(iii) Did the conductor of the impact assessment try to identify, according to the precautionary 
principle (Article 175 EC), those damages which are still uncertain? 
 
No. 
 
 

9. SUBSTANTIVE DECISION CRITERION (ARTICLE 6(3) SECOND PHRASE) 
 

 The scope of the authorisation 
 
(i) Please succinctly describe the authorisation or plan adoption procedure. 
 
The procedure is shared into several steps. 
 
This project shall comply with the environmental impact assessment procedure, as it falls into the 
scope of application of article L.122-1. 
 
It is a project subject to an administrative authorisation decision. 
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This project entails expropriation; therefore it had to comply with the expropriation procedure, which 
ended with a declaration of public utility. 
 
(ii) Was the authorisation of the project or the decision to adopt the plan express and motivated? 
 
The authorisation of the project was express taking the form of a decree declaring of public utility of 
the works. 
 
The decree only stated the public utility of the project without motivating the decision. 
 
The motivation of the decision was not mandatory until 2002, as the decision of granting or refusing 
consent rests with the discretionary power of the administrative authority. 
 
Indeed, France did not transpose article 9 of Directive 97/11/EC before 14th March 1999, this article 
requested that: 
 

« When a decision to grant or refuse development consent has been taken, the 
competent authority or authorities shall inform the public thereof in accordance 
with the appropriate procedures and shall make available to the public the 
following information: […], the main reasons and considerations on which the 
decision is based, ». 

 
French law was modified by the law on proximity democracy of 2002, which introduced a new article 
L126-1 in the environmental code, and a new article L.11-1-1 of the expropriation code for public 
utility. 
 
The implementation of this article had to wait for the adoption of the decree of 30th May 2006. But the 
provisions of article L.126-1 would only apply to projects subject to a order opening public enquiry 
taken after the publication if this decree, after 30 May 2006. From that date, declaration of public 
utility shall come with a document setting out the grounds and considerations justifying the public 
utility character of the project. 
 
 Substantive decision criterion guiding the authority 
 
Answers valid for all case studies as none of the case study resulted in a negative conclusions of the 
assessors. Therefore, the answers to the following questions analyse the legislative provisions not 
taking into account the case studies. 
 
(i) As a matter of law, in cases where the authority is deciding to authorise a plan/project (despite the 
negative conclusions of the assessors), must the authority be aware that it can do so only on the 
condition that it is convinced that the project/plan will not adversely affect the ‘integrity’ of the site 
concerned?  
(ii)Did the competent national authority agree to the plan/project only after having ascertained that it 
will not adversely affect the integrity of the site concerned?  
• How did they reach that conclusion?  
• How is the concept ‘integrity of the site concerned’ being defined (by the lawmaker, agency, 
administration, etc) or interpreted? Was it interpreted by reference to formally identified SCOs? Was 
it interpreted as a synonym of ‘significant effect’? 
 
French law never mentions the integrity of the site. There is no definition of the concept of integrity. 
Former article L.414-4.II provided that “the competent authority cannot authorise or approve a 
programme or project mentioned at I, if it results from the assessment that its performance will 
adversely affect the conservation status of the site”. 
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New wording of article L.414-4 VI, provides that “the authority in charge of authorizing, approving or 
receiving the declaration, shall be opposed to any planning documents, programmes, project, events or 
intervention, if the assessment of the implications required pursuant to III and IV, has not been carried 
out, is insufficient or if it results that the execution will adversely affect the conservation objectives of 
a Natura 2000 site”. 
 
Even if the word integrity is not used, the conservation objectives mentioned equate with this integrity. 
According to the manual of the European commission “managing Natura 2000 sites”, the integrity of 
the site, is very closed to the conservation objectives. Indeed, the “decision as whether or not [the 
integrity] is adversely affect should focus on and be limited to the site’s conservation objectives”. 
 
Pursuant to the new text, we can deduce that the authority is aware; it can only authorize the project if 
it is convinced that the project will not adversely affect the integrity (conservation objective) of the 
site. 
 
The written directive issued by the Ministry of the environment regarding the Natura 2000 assessment 
in 2004 (a new circular will probably be issued once the new article implementing the new article 
L.414-19 will be drafted and adopted, but this circular is still relevant), mentions that the damage to 
the conservation status of the Natura 2000 site is a worthy significant effect. 
 

 Precautionary decision-making 
 
Answers valid for all case studies 
 
(i) Was the authority aware that pursuant to ECJ case law that in case of any (scientific) reasonable 
doubt over the absence of any effects, they were obliged to refrain from issuing the authorisation? 
(ii) Were there any additional investigations in order to remove the uncertainty being ordered by the 
authority?  
 
The legislative provisions transposing article 6 do not mention the precautionary principle. But, the 
written directive issued by the Ministry of the environment, related to the Natura 2000 assessment, 
mentions that the local representative of the State can consult the “Conseil scientifique regional du 
patrimoine naturel” (Regional Scientific Council on Natural heritage) for questions about Natura 
2000. The authority can require a complementary scientific expertise in case the projects or 
programmes present inter alia, scientific uncertainties.  
 

 Participatory decision-making 
 
Were the concerned public able to raise objections? Was the competent nature conservation agency 
consulted? Was there any public enquiry or other forms of participation? 
 
Yes, a public enquiry was organised 
 

 Direct effect 
 
Have the national courts ruled that Article 6(3) has direct effect? 
 
No. 
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10. DEROGATORY REGIME (ARTICLE 6(4)) 
 

 Were the conclusions of the assessors negative or positive? 
 
The assessors concluded that the global foreseeable implications of the project on the site were not 
significant and therefore, the project was compatible with the Habitats directive. The project will be all 
the more compatible if the proposals to reduce the implications are followed up. 
 

 Absence of alternative solutions 
 
(i) Did the authority abide by the obligation to seek out the least damaging alternative for the 
conservation of the site? 
 
The project has been modified several times since the first public debate. From this public debate to 
the final solution chosen and submitted to public enquiry, the project was deeply modified, reducing 
the number of lines. However, it did not change the path of the line, which still crossed protected 
natural areas. 
 

 Balance of interests 
 
(i) Does the site host ‘priority habitats and species’ or ‘non-priority habitats and species’? Which are 
the priority habitats and species? 
 
Yes, the site hosts several priority habitats and species. 
 
Priority habitats: 

- Semi-natural dry grasslands and scrubland facies on calcareous substrates (Festuco-
Brometalia) (* important orchid sites) (6210) 

- Tilio-Acerion forests of slopes, screes and ravines (9180) 
- Petrifying springs with tufa formation (Cratoneurion) (7220) 
- Mediterranean Taxus baccata woods (9580) 

 
Priority species: 

- Osmoderma eremita 
- Callimorpha (Euplagia, Panaxia) quadripunctaria 
- Rosalia alpina 

 
(ii) Were the advantages of the plan/project and alternative solutions carefully balanced against its 
damaging effects for the conservation of natural habitats?  
(iii) How did the authority interpret: 
(1) the ‘imperative reasons of overriding public interest of a social or economic nature’ (non-
priority habitats and species); or 
 
Not relevant. 
 
(2) the ‘considerations … relating to human health or public safety, to beneficial consequences of 
primary importance for the environment’ (priority habitats and species)? 
 
Not relevant. 
 
(iv) Did the proportionality principle play a key role in this balancing of interests? 
 
Not relevant. 
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 Procedural requirements 
 
In case studies where the site was hosting priority habitats and species did the authority seek an 
opinion from the Commission? Please describe the Commission’s opinion. 
 
No. 
 

 Compensatory measures 
 
(i) Were ‘all compensatory measures necessary to ensure that the overall coherence of Natura 2000 is 
protected’ enacted by the authority? Please describe these measures.  
 
Not relevant. 
 
(ii) Was the Commission properly informed of these measures? 
 
Not relevant. 
 
(iii) Were these measures already in force before the project was carried out? 
 
Not relevant. 
 
 

11. LITIGATION 
 
Conseil d’Etat, 10 juillet 200-, n°288108, Assoc.interdépartementale et intercommunale pour la 
protection du lac Sainte-Croix, des lacs et sites du Verdon et a. 
 
The plaintiffs (environmental associations and regional natural park) brought a case before the 
administrative jurisdiction to cancel the ministerial order acknowledging the public utility of the 
project of implementing a high-voltage line in an area protected by several legislations and holding 
several SCI and SPAs. 
 
The judge made the list of all the protection regimes benefiting the site. He mentioned that “a part of 
these areas, which [also] host protected animal and vegetal species, has been integrated or are in the 
process of being integrated in the Natura 2000 network, pursuant to provisions of article L.414-1 
environmental code, and are subject to measures aimed at conserving or re-establishing natural 
habitats and species populations”. (The judge uses the same wording of article L.414-1.V, which 
transpose article 6.1 of the directive.) 
 
In this case, the judge ruled that the project would have produced new and very significant effects on 
the environment, and invalidated the order. He never mentioned the impact assessment or the Natura 
2000 assessment, which resulted in the non significant effects of the project on the site. (The position 
of the judge is contrary to the conclusions of the “Commissaire du gouvernement” which considered 
that the judge should follow up the conclusions of the impact assessment stating that real disturbance 
of the project would not jeopardize the conservation objectives.) 
 
According to the judge, the site has an exceptional interest and the different protection regimes (local 
regional, European) aim to preserve it. The different existing protections regimes help deduce that the 
site can be threatened as it already benefits from different protection regimes. Even if most Natura 
2000 sites were only pSIC, the judge took this European protection regime into consideration (even if 
it was not mentioned, we need to keep in mind that national jurisdictions are required to ensure the 
protection of future Natura 2000 sites even if they are only proposed to be included in the network, 
pursuant to the useful effect of the directive.) 
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The judge weighted the drawbacks of the projects (deep impacts on exceptional interest areas) and the 
benefits of the projects (economic stakes of the project which would have secure and strengthen 
electric network in the region). He ruled that the drawbacks would exceed the benefits of the project, 
therefore removing the public utility of this project. 
 
The outcome of this case law, deserves to be highlighted as, the administrative judge seldom cancels 
decree of public utility of “huge economic projects”. Public utility of projects of highways, high-speed 
line, or other infrastructures usually carries more weight than the general interest of environmental 
stakes. 
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PART TWO: CASE STUDY 4 –  
Chaumes du Vignac et de Clérignac 

 
 
This case study has been chosen because the case law relates to the review of a local urban planning 
scheme aimed to turn 40 hectares of natural area into an area authorising the creation of industrial 
plants to exploit mineral natural resources (especially quarries). The judge ruled that due to the 
specific interest of this area, which was proposed as a SCI, the change of zoning would seriously 
compromise the site. We also have to mention that both sites border the project of the South Atlantic 
high-speed line. There are not localised within the perimeters of the project but could be indirectly 
impacted by the project. 
 

5. BASIC DESCRIPTION OF THE SPA or SAC 
 
Formal designation as a SPA or as a SAC (or just SCI inclusion?):  
 
SCI, Chaumes du Vignac et de Clérignac, FR5400411 
 
Size:  
 
103 hectares.  
 
Species and habitats under protection (identify priority ones): 
 
Priority habitats: 

• Rupicolous calcareous or basophilic grasslands of the Alysso-Sedion albi (6110); 
• Semi-natural dry grasslands and scrubland facies on calcareous substrates (Festuco-

Brometalia) (* important orchid sites) (6210); 
• Pseudo-steppe with grasses and annuals of the Thero-Brachypodietea (6220). 

 
Protection status:  
 
The site is partly owned (70hec) and managed by a regional conservatory of natural areas (CREN 
Poitou-Charentes), it is protected by 2 biotope orders (Chaumes et bois de Clérignac adopted in 2004; 
Chaumes de Vignac adopted in 1993). 
 
Level of/Main threats 
 
Quarry projects. 
 
Please note: this information is provided in the ‘site standard data form’ (97/266/EC) that was 
communicated by each national authority to the European Commission. 
 
If the site has not been formally designated either as a SPA or a SAC: 
• Indicate whether the site was selected for inclusion into the SCI’s list; OR 
• If not included (or if a bird site) describe the manner in which the authorities ensure, pursuant 
to Article 10 EC, that the site will not be jeopardised. 
 
The site is a SCI. 
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6. MANAGEMENT OF NATURA 2000 SITES 
 

 Site’s conservation objectives (SCO) 
 
SCOs have been formally identified, in the DOCOB 
 
As we could not access to the management document (not yet published), the manager of site 
mentioned orally the main conservation objectives. General and operational objectives have been 
identified. 
 
General objectives consist in maintaining the calcareous land grass, arousing the interest of local 
public actors. 
 
Operational objectives relate to maintaining the area of community interest, fostering traditional 
management practices, fostering forest management practices favourable to biodiversity. 
 

 Conservation Measures 
 
(i) Ratione materiae: Are the ‘conservation measures’ required under Article 6(1)  

(1) positive (e.g., plans for spreading, grazing incentives, subsidies, delayed pruning, 
hedgerow maintenance); or 
(2) negative (e.g., prohibitions of soil contour modifications, deforestation, picking or 
harvesting wild species)? 

(ii) Ratione loci: Are these conservation measures only applicable inside the SPA/SAC? Do the 
conservation measures only apply only to SPAs/SACs? 
(iii) Ratione temporis: Did the conservation measures apply only pursuant to a formal classification of 
the site by the Member State? 
 
No, some measures have been applying to the site, before the classification as SIC of the site. 
 
A management convention has been concluded with a local breeder so as to rehabilitate a management 
of the site by sheep grazing on over 30 ha. This convention will continue even with the adoption of the 
management plan. 
 
This convention exists before the classification as SIC of the site. 
 

 Management Plan 
 
Is the management plan: 
(i) specifically designed for the site at issue? yes 
(ii) integrated into other development plans? 
(iii) deemed to be ‘appropriate’? 
 
A DOCOB has been adopted in 2007, and is now animated, but it is not yet publicly available due to 
the legal requirement to insert the Natura 2000 Charter in it. 
 

 Statutory, administrative or contractual measures 
 
(i) Please explain whether the conservation measures are set out through: 
(1) statutory measures; 
(2) administrative measures; 
(3) contractual measures; or 
(4) a mix of several measures. 
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There is a mix of conservation measures. They will be contractual measures (but as there is one main 
owner on the site, only one contract should be concluded). 
 
The DOCOB also provides for incentives measures and awareness/ information actions. 
 
Periodic scything of dried meadows is operated in order to limit the closing of non grazed areas. 
 

 Funding 
 
Are there some EC funds (Life, rural development (Reg EC1698/2005), FEDER, etc) used with the aim 
of implementing the conservation measures? 
 
FEDER. 
 
 

7. PREVENTIVE REGIME FOR BOTH SPA AND SCA (ARTICLE 6(2)) 
 

 Type of prevention regime provided by legislation 
 
(i) Is the site protected by: 
(1) a specific and/or general preventive regime applicable to Natura 2000 sites only; 
(2) existing nature protection regimes (existing protected areas status, existing species protection 
rules, etc);  
(3) a combination of these protection measures? 
 
The site is protected by the existing protection regime, the 2 biotope orders. One biotope order was 
adopted in 1993, the other in 2004. 
 
A biotope order is taken by the representative of the State on the local level. This order aims to favour 
the protection of the biotopes of protected species, in case these biotopes are necessary to food, 
reproduction, rest or survival of these species. The main aim is to prevent the extinction of protected 
species by protecting their habitats.  
 
The biotope order of Clérignac was adopted in 2004 due to quarry projects. 
 

 Scope of the preventive measures 
 
Does the obligation in paragraph 2 cover the deterioration of any natural or species habitat inside the 
SCA rather than just the habitats for which the site has been classified? Or is the obligation restricted 
to the habitats prompting the classification? 
 
The preventive measures taken are independent from the classification of the site (or the fact that it is a 
SIC) 
 

 Spatial range of preventive measures 
 
Does the regime apply exclusively within the site or does the regime also apply to activities outside the 
site (for example the spreading of manure in agricultural fields is not encompassed within the site)? 
Please keep in mind the results-based obligation contained in Article 6(2) of the Habitats Directive. 
 
Concerning measures pursuant to the biotope orders, they can only apply within the area protected by 
the order (thus the perimeter of the SIC), but cannot apply outside the area. 
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 Nature of the activities covered by the general prevention regime 
 
(i) Please describe the binding regulatory framework intended to prevent deterioration and specific-
significant disturbances resulting from human activities performed outside the site. 
 
Human activities outside the site are not taken into consideration 
 
(ii) Does the preventive regime cover all types of activities that could have impacts? (e.g., building, 
circulation, pollution (physical, chemical), agricultural and forestry activities etc). 
 
The preventive regime covers many activities that can have impacts on the biotope. 
Some activities are forbidden, such as the disposal, the dumping of rubble or any products that can 
alter the biotope; the use of pesticides, toxic products; the extraction of materials; building 
infrastructures. 
 
Some activities are allowed such as hunting, mushroom picking, walking only on trails (except for 
hunting and mushroom picking) or rural activities which are compatible with the environmental 
balance of the site (meaning that only extensive grazing, practice of fallowing land…) 
 
Some activities need an authorization like tree cutting. 
 
Events with public, located on the site should be compatible with the protection of the biotope. 
 
(iii) Does the general prevention regime cover existing activities (including legally permitted 
infrastructures and installations) or only future activities? 
 
The measures mentioned above cover existing activities and future activities. 
 

 Effectiveness of the general prevention regime 
 
(i) In case studies where the impact is disturbance of a species, how does the authority assess the 
significance of the impact? Are there any indicators to assess it? 
(ii) Is the regime ‘appropriate’ to effectively prevent deterioration of natural habitat types and 
significant disturbances of species on the site, and so to fulfil the favourable conservation status of the 
habitat/species concerned? 
 
Measures provided for by the biotope order can prevent the disturbance to the habitat and species on 
the site, even if the aim of this protection is not the protection of the community habitats or species. 
But the measures provided for by this text benefit all species and habitats of the site. 
 
In a case law “European Commission v France, C.374/98”, in 2000, the ECJ had to assess the 
efficiency of biotopes orders to protect species. It ruled “that even though the three decrees for 
protecting the biotope are all aimed primarily at ensuring the conservation of the biotope of Bonelli's 
eagle, and thus the protection of that species, their provisions nevertheless benefit all wild birds 
frequenting the areas covered by that legislation, by laying down in some detail the prohibition of 
activities capable of adversely affecting the integrity of the biotopes in question. Moreover, there is 
nothing in the documents before the Court to show that the regime established by the three decrees for 
protecting the biotope is insufficient in relation to the conservation requirements of any of the bird 
species present in the areas covered by those decrees.”  
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 Direct Effect 
 
Have the national courts of your MS ruled that paragraph 2 has direct effect? 
 
No. 
 
 

8. APPROPRIATE IMPACT ASSESSMENT (AIA) (ARTICLE 6(3) FIRST PHRASE) 
 
Not relevant in this case study (as far as the review of a local urban planning scheme is concerned). 
According to the representative of the Ministry in the region in charge of Natura 2000 assessment, no 
Natura 2000 assessment has been set up for this site. But, we have to mention that in 2007, the French 
government declared of public utility the South Atlantic high speed line between Tours-Angoulême 
and Angoulême-Bordeaux. This project will cross several Natura, but the site “Chaumes du Vignac” is 
not within the perimeter of the project, it only borders the project. An environmental impact 
assessment was made along with Natura 2000 assessments, and a public enquiry carried out in 2007. 
Even if the site “Chaumes du Vignac” is not directly concerned by the project, the project holder 
assessed the indirect impacts of the project on this site. They concluded that the project would not 
have impacts on the habitats, but it could have indirect impacts on the species protected within this 
site, as the project could potentially disconnect its hunting territory.(which is wider than the Natura 
2000 site itself). As compensatory measures, the project holder will buy 10 hectares of land in the 
continuity of the Natura 2000 site. 
 

 Scope of the plans/projects requiring an appropriate assessment 
 
(i) Is there any legal definition of the concepts: ‘project’ and ‘plan’? 
(ii) Are the concepts of ‘plan’ and ‘project’ interpreted broadly by the administration and the courts? 
(iii) Are all the plans/projects likely to be assessed because of their significant impact authorised by 
an express act, which determines the rights and obligations of the parties involved? 
(iv) Is it likely that plans/projects located outside the site (which are likely to have a significant effect 
on the conservation status of the classified site) are assessed? 
 
Urban planning documents are not subject to Natura 2000 assessment. They have been subject to an 
environmental assessment since 2004 (transposition of the directive on plans and programmes). 
 
Local urban plans are subject to this environmental assessment if they are likely to have significant 
implications on the environment, taking into account the nature and importance of the works and 
schemes it authorizes. 
 
In this case study, no assessment was required. 
 
 

9. SUBSTANTIVE DECISION CRITERION (ARTICLE 6(3) SECOND PHRASE) 
 
Not relevant in this case study. 
 
 

10. DEROGATORY REGIME (ARTICLE 6(4)) 
 
Not relevant in this case study. 
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11. LITIGATION 
 
The case is not about the consistency of the assessment and derogatory procedures. 
 
Cour administrative d’appel de Bordeaux, Commune de Claix, 6 novembre 2006, n°02BX00757: 
 
The fourth case study relates to the review of a local urban planning scheme aimed to turn 40 hectares 
of natural area into an area authorising the creation of industrial plants to exploit mineral natural 
resources (especially quarries). 
 
This area is made of calcareous meadows hosting protected animal and plant species. The judge ruled 
that due to the specific interest, rarity and originality of this area, which was proposed as a SCI, the 
change of zoning would seriously compromise the features of the site.  
 
According to the judge the risk of harms resulting from quarries (that could be allowed with the 
change of zoning) would have deeply altered the features of the sites. 
 
Even if the project could have had an economic interest, the alteration entailed by this change of 
zoning, would have run counter to the balance principle required by urban law (article L.121-10) 
 
The fact that this site was proposed as a SIC determined the judge to take this decision as at the time 
of the case, the area was not protected by a biotope order, it only hosted protected species, but the 
habitat was not protected. (This case triggered off the protection by a biotope order). 
 
National jurisdictions are required to ensure the protection of future Natura 2000 sites even if they are 
only proposed to be included in the network, pursuant to the useful effect of the directive. 
 
 




