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ABBREVIATIONS USED 
 
 
 
Art  Article 
 
CA         Competent Authority 
 
EC  Environmental Code (1998:808) 
 
ECJ  European Court of Justice 
 
EIA  Environment Impact Assessment 
 
MS Member State(s) 
 
OAP  Ordinance for Area Protection (1998:1252) 
 
pSCI  Proposed SCI  
 
SAC  Special Area of Conservation 
 
SEPA  the Swedish Environment Protection Agency 
 
SCI  Site of Community Interest 
 
SCO  Site’s Conservation Objectives 
 
SPA  Special Protection Area 
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PART ONE: OVERVIEW 
 
 
1 GENERAL INFORMATION 

Designated SPAs and SACs  
 
In September 2008 there were in total 4 071 Natura 2000 sites in Sweden. They cover about 6,6 
million hectares which corresponds to approximately 14 % of Sweden. 440 areas are both SPA´s and 
pSCI/SCI´s. There are no SAC´s yet, this process ha started but no decisions have been taken by the 
Swedish government yet. About 75 % are protected by means of traditional nature protection in 
accordance to the Environmental Code (national parks, nature reserves etc.). 

1.1 Biogeographical regions  
 
There are three bio geographical regions in Sweden. The continental region covers the South part of 
Sweden (mainly deciduous woodland and farmland). The boreal is the largest and most typical region 
covering Sweden up to the mountainous areas (mainly mixed woodlands, coniferous forests, extensive 
mires and lakes & rivers) where the alpine region begins (consisting of coniferous forests, alpine 
vegetation and lakes & rivers). 
 
1.1 Institutional context 
 
The County Administration Boards are the most important authorities in the Swedish Natura 2000 
work. These 21 regional government bodies are carrying out most of the practical work regarding for 
instance Article 6 of the Habitats Directive. The Swedish Environment Protection Agency has the role 
to plan the work, produce guidelines regarding the selection of Natura 2000 sites and how to 
implement the Swedish Natura 2000-regulations.  On the ministry level, the Ministry of the 
Environment prepare government assignments and decisions. The Swedish Species Information 
Centre at Uppsala University has been valuable support regarding the scientific part of the work. 
 
NGO`s such as WWF, the Swedish Ornithological Society, the Swedish Botanical Society and the 
Swedish Society for Nature Conservation have played important roles as well.  
 
Other authorities having participated are the municipality offices, the National Board of Forestry, The 
Swedish Roads Administration, The Swedish National Rail Administration, The National Board of 
Fisheries, The Swedish Board of Agriculture, The Swedish Armed Forces, The National Fortification 
Administration, The Geological Survey of Sweden, The Swedish Civil Aviation Administration and 
the Swedish Maritime Administration. 
 
1.2 The implementation of Article 6 
 
All pSCI´s, SCI´s and designated SPA´s are to be formally listed by SEPA. The list shall be available 
to the public and other authorities. All the listed sites have to be prioritized for protection. Swedish 
authorities have to take necessary protection measures for all the listed areas. They also have to ensure 
a favourable conservation status to all the protected species and habitats in the listed sites when taking 
decisions that could effect the environment in such a site. A conservation plan has to be produced for 
each listed site describing the site’s conservation objectives and necessary conservation measures. The 
conservation plans shall be available for the public. A special Natura 2000 permit is required in order 
to pursue activities or take measures which could have a significant effect on the environment in a 
listed site. In order to apply for such a permit, an environment impact assessment (EIA) has to be 
produced and accepted during the permit procedure. The Natura 2000 permit is a prerequisite for 
obtaining any other permit in relation to use of land or water (IPPC-, water works etc.) which can 
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affect a listed area. It is normally the County Administration Board which decides the Natura 2000 
permits, but it can be an Environmental Court if the Natura 2000 issues are assessed within another 
permit procedure. The assessing authority can only grant the permit if the project or plan individually 
or in combination with other plans and projects does not damage habitats or disturb species in a way 
which is contravening Art. 6.3 of the Habitat Directive (the wordings are almost identical, please see 
below in further detail). In case of negative assessment a permit could still be granted by the 
government if three conditions are met (see below). Special requirements have to be met if regarding 
priority species or habitats. These latter provisions are largely reflecting Art. 6.4 of the Directive 
 
Please note that the translations below not are official translations of the laws in question and 
are not produced by certified translators (but by ourselves). 
 

THE ENVIRONMENTAL CODE (1998:808, EC) 
 
Chapter 4 
Section 8 
Use of land or water that may have an impact on a natural area that has been 
listed in accordance with Chapter 7 section 27 first paragraph 1 or 2, and which 
comprise operations and activities which require a permit according to Chapter 7 
section 28 a, can only be allowed if such a permit has been issued. 
 
Chapter 6 
Section 7 para 4 
In relation to activities and measures that may have an impact on the 
environment in a natural area that has been listed in accordance with Chapter 7 
section 27 first paragraph 1 or 2, an Environment Impact Assessment shall 
contain the information that is necessary for the assessment under Chapter 7 
sections 28 b and 29. If the Environment Impact Assessment has been 
undertaken only with regard to Chapter 7 sections 28 b and 29, it must contain 
the information that is necessary for that assessment. 
  
Chapter 7 
Section 27, last paragraph 
An area included in the list shall be given priority in the continued nature 
protection work. 
 
Section 28 a  
A special permit is required in order to pursue activities or take measures which 
could in a significant way effect the environment in a natural area which has 
been listed in accordance with the first paragraph 1 or 2 of section 27. 
 
A permit according to the first paragraph is not necessary for activities and 
measures directly connected with or necessary to the management and 
administration of the site.    
 
Section 28 b 
A permit according to section 28a may only be granted if the activity or measure 
alone or in combination with other present or planned activities or measures not 

1. can damage the habitat or habitats to be protected in the area, 
2. has the effect that the species to be protected in the area is being subject 

to a disturbance which in a significant way can obstruct the 
conservation of the species in the area. 

 
Section 29 
Despite the regulations in 28b, a permit in accordance to section 28a may be 
granted, if 

1. alternative solutions are missing, 
2. the activity or measure needs to be carried out due to imperative reasons 

of overriding public interest and 
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3. the necessary measures are taken to compensate for the lost 
environmental value in order to ensure that the aim for protecting the 
area still is satisfied. 

 
A decision regarding a permit according to the first paragraph can only be 
granted after permission from the government. 
 
 
THE ORDINANCE FOR AREA PROTECTION (1998:1252, OAP) 
 
Section 16 
Authorities shall give priority to the protection of the areas listed in accordance 
to section 15. Within their powers and responsibilities, the authorities shall take 
such measures necessary or suitable having regarded the conservation interest on 
which basis the area has been listed. Regarding such areas mentioned in the 
second paragraph of section 15 paragraph 1-3 the authorities shall especially 
guard that a favourable conservation status is maintained or restored for the 
concerned habitats and species. Special consideration shall be taken to prioritized 
species and prioritized habitats. 
 
[The rest of this paragraph is a direct translation of article 1e and 1i describing 
the full definition of a favourable conservation status for a species and for a 
habitat.] 
 
Section 17 
Regarding the areas that have been listed in accordance with the first paragraph 
of section 15 paragraph 1-3 the County Administrations shall establish 
descriptions of the conservation objective and the habitats and species for which 
a favourable conservation status shall be maintained or restored. The descriptions 
shall be intended to facilitate such assessments referred to in chapter 7 sections 
28a-29 of the Environmental Code. The descriptions shall be accessible to the 
public and for others concerned or interested in them. 
 
Section 19 
Authorities taking a decision which can affect the environment in a natural area 
referred to in Chapter 7 section 27 first paragraph 1 or 2 in the Environmental 
Code, shall especially guard that a favourable conservation status is being 
maintained for the habitats and species in need of protection in the area. Before 
such a decision is being taken, the authorities shall have made an assessment of 
the decision’s consequences for the area in question. The assessment shall 
concern such issues described in section 16. 
 
Section 20 
When an assessment according to Chapter 7 section 29 in the Environmental 
Code is made in relation to an activity or measure that may affect the 
environment in a natural area which hosts a priority natural habitat type or a 
priority species, the only considerations which may be raised are those relating to 
1. human health,  
2. public safety, 
3. beneficial consequences of primary importance for the environment, or 
4. other imperative reasons of overriding public interest. 
 
When such considerations that are mentioned in paragraph 4 are raised, the issue 
must be furthered to the European Commission for an opinion. 
 
Those natural habitat types and species that are marked with a P in Annex 1 in 
the Ordinance on the Protection of Species (2007:845) or Annex 4 in this 
Ordinance are priority ones. 
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1.3 Failure to implement Article 6 
 
There are no actions for infringement pursuant to Article 226 EC, and there has been no condemnation 
by the ECJ. 
 
 
2 SPECIAL PROTECTION AREAS (SPA) 
 
2.1 SPA designation procedure 
 
The County Administrative Boards receives a government assignment to propose areas together with 
SEPA. SEPA issues guidelines on how to do it and what areas to propose according to the assignment. 
The counties use their best available scientific knowledge and propose areas after consultations with 
other regional authorities and the land owners. The proposals are then sent to SEPA which checks the 
scientific values of the proposed areas and that the guidelines have been followed. Finally SEPA has a 
formal consultation with national authorities. The proposals are then sent to the government for 
decision and the formal designation. 
 
2.2 SPA data overview table 
 
1 How many SPAs are there? 531 

2 What percentage of land area is 

covered by SPAs? 

5,7 % 

3 What percentage of territorial sea 

is covered by SPA? 

4,9 % 

4 How many SPAs have been 

formally designated? 

?? 531 

5 What is the average size of SPAs? 

(ha) 

5 622,7 ha 

6 What size is the smallest SPA? 

And the largest? (ha) 

4,7 ha and 555 103,4 ha 

 
 
3 SPECIAL AREAS OF CONSERVATION (SAC) 
 
3.1 SAC designation procedure 
 
SEPA checks a selection of the conservation plans for SCI´s in each county. The check includes that 
there are priorities and a protection regime for the sites i.e. conservation objectives and a plan for 
necessary protection and management. All SCI´s in such counties that pass this check is being listed 
by SEPA and sent to the government. The government then formally designate the SCI´s to be SAC´s. 
 
3.2 SAC data overview table 
 
1 How many SACs are there? None, but 3 981 pSCI´s and SCI´s. 

2 What percentage of land area is 

covered by SACs? 

12,6 % is covered by pSCI´s and SCI´s 

3 What percentage of territorial sea 9,2 % is covered by pSCI´s and SCI´s 
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is covered by SACs? 

4 How many SACs have been 

formally designated? 

None yet 

5 What is the average size of SACs? 

(ha) 

1 618,9 ha 

6 What size is the smallest SAC? 

And the largest? (ha) 

0,01 ha and 555 103,4 ha 

 
 
4 NATURA 2000 SITES 
 
4.1 Transposition of Natura 2000 management regimes 
 
All pSCI´s, SCI´s, SAC´s and SPA´s are equally protected by the Environmental Code (chapter 7 
sections 27 and 28) and Ordinance for Area Protection (sections 15-17).   
 
4.2 Transposition of Natura 2000 general protection regime 
 
All pSCI´s, SCI´s, SAC´s and SPA´s are equally protected by the Environmental Code (Chapter 4 
sections 1 and 8, chapter 6 section 7, chapter 7 sections 27 and 28) and Ordinance for Area Protection 
(sections 15-17 and 19). 
 
4.3 Transposition of Natura 2000 protection regime  
 
A special permit procedure is required including an EIA according to the Environmental Code 
(chapter 6 section 7, chapter 7 sections 28a-29 and Ordinance for Area Protection section 20). 
 
4.4 Natura 2000 data overview table 
 
1 How many Natura 2000 sites are 

there? 

4 071 
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PART TWO: CASE STUDY 1 - Botnia 
 
 
Deciding the railroad 
 
The landmark case of Natura 2000 in Sweden concerns the building of the Botnia railroad in two 
Natura 2000 sites in the river delta of Umeälven (Umeå river) in the northern part of the country (the 
Botnia Case). The delta and plains of that river are among the most important resting areas for 
migratory birds in the region (mainly geese). 
 
The areas host natural habitat types of great importance for both flora and fauna and are protected 
within the network of Natura 2000 (SE0810475 and SE0810491). The railroad is planned to pass 
through the sites in a 3,5 kilometre long section. The trials of the Botnia Case are many, but can be 
described as being divided in two tracks; the decision on the railroad according to the Act on the 
Building of Railroads (1995:1649, ABR) on the one hand, and the permits according to the 
Environmental Code (1998:808, EC) on the other. 
 
In 1999, the Swedish Rail Administration (Banverket) first remitted the case to the Government to 
have its decision on the permissibility of the project in accordance to Ch 17 EC.  While the case was 
prepared in the Government, the new Swedish legislation on Natura 2000 was introduced (July 1st 
2001). Since the railroad was planned to pass through the two Natura 2000 sites, the Government must 
also issue a separate permission in accordance with the new provisions (Ch 7 sec 28a and 29 EC). As 
the areas host priority natural habitat types and species, such permission can only be given after 
having heard the Commission (section 20 OAP). The Government sought the opinion of the 
Commission during the spring of 2004, claiming that there were no alternative solutions available, the 
railroad could be motivated by imperative reasons of overriding public interest and compensatory 
measures could be undertaken to ensure that the overall coherence of Natura 2000 was protected. The 
Commission accepted this, but had some viewpoints on the compensatory measures. It also asked for a 
management plan and possibilities to correct the measures if they should be proven to be insufficient. 
Having received the Commission’s opinion, the Government decided that the project was permissible 
under certain conditions, among others the producing of such a plan for compensatory measures and 
management that the Commission had asked for.  
 
A number of landowners and NGOs (Swedish Society for Nature Conservation and Swedish 
Ornithological Society) challenged the Governments decision by way of judicial review at the 
Supreme Administrative Court (SAC). The Court, however, decided that the appeal were inadmissible 
because none of the complainants were stakeholders (RÅ 2004 ref. 108). At this time, it came as no 
surprise that the NGOs were dismissed (see below). It was however a big surprise that the landowners 
were dismissed, as the court stated that the planning of the railroad was at such an early stage that it 
could not be decided yet who would actually be affected by it. The court also referred to the 
possibilities for the landowners to launch for judicial review at a later stage in the planning. Thereafter 
Banverket decided the railroad plan according to ABR in June 2005. That decision was appealed to the 
Government, which upheld the plan in July 2007. The landowners and the NGOs once again launched 
for judicial review to the SAC.  
 
The judgement came in December 2008 (RegR 2008-12-10 in case 5104-07) and must be regarded as 
remarkable. The majority of the court (four justices) upheld the Government’s decision. They pointed 
to the fact that deciding a railroad is a complicated and lengthy procedure. To ensure that different 
interests can be balanced and also to enable the effective planning and operation of the project, the 
decision-making is divided in several stages. The decision on permissibility according to Chapter 17 
Environmental Code involves a comprehensive examination of different aspects that typically should 
be decided by the Government. This decision must be regarded as binding on the subsequent decision-
making of different authorities and courts. Furthermore, the court stated that the Government, when 
deciding the railroad plan, was not obliged to review its decision on the permissibility of the project. 
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Thus, the question on the localization of the railroad – including the Natura 2000 issues – was already 
definitely decided, despite the fact that no one has had the possibility to challenge the first decision in 
a court. Accordingly, it would be meaningless to ask the ECJ for a preliminary ruling in this late stage 
of decision-making. The minority of the court (one justice) disagreed, both in form and substance. She 
did not think it was necessary to ask the ECJ for a preliminary ruling either, although she thought that 
the entire question of the localisation of the railroad was at stake. Instead, with reference to the Castro 
Verde case (C-239/04), she found it clear that the localisation of the railroad in the Natura 2000-sites 
was not permissible, as the reasons for placing it there were entirely economic. 
 
The Natura 2000 permits 
 
The building of the railroad was also dealt with in four permit procedures according to the new 
legislation on Natura 2000 in the Environmental Code. Those cases were handled together in one 
proceeding in the Environmental Court in Umeå. The complaining stakeholders and the NGOs meant 
that the Environmental Impact Assessment was insufficient and that there were no legal grounds to 
permit the railroad in the Natura 2000 sites. They also urged the Court to ask the ECJ for a preliminary 
ruling on the issue of viable alternatives. Banverket on its hand argued that the EIA was sufficient and 
that court was bound by the Government’s decision – as it had heard the Commission – and therefore 
there was no need to ask the ECJ for its opinion. All of the authorities that were heard in the case 
seconded the proposed railroad plan. However, the Swedish Environmental Protection Agency 
demanded more compensatory measures (larger areas of marshland). 
 
The judgement from the Environmental Court came in June 2005. The Court stated that it was bound 
by the Governments decision on the permissibility of the project. Therefore, there was no room for a 
preliminary ruling from the ECJ. The EIA was found satisfactory, and accordingly, the only issue left 
for the Court to judge upon was the compensatory measures. The plan for undertaking those measures 
was found sufficient with minor adjustments.   
 
The NGOs and the stakeholders appealed to the Environmental Court of Appeal (ECoA). All four 
cases was dealt with in one procedure and decided simultaneously in June 2006 (MÖD 2006:44). The 
ECoA shared all views of the Environmental Court, including on the issue of the courts being bound 
of the Government’s decision and the meaninglessness of asking the ECJ for a preliminary ruling 
under such circumstances. However, the Court disapproved on the compensation plan and the four 
cases were remitted back to the Environmental Court in Umeå. It was one of the main areas for 
compensation – Änget close to the airport of Umeå – which was found too insecure. Banverket was 
also ordered to undertake further investigations of the alternatives that were suggested if Änget would 
not function because of its proximity to the airport. In addition to this, more marshlands must be 
reserved. 
 
In the subsequent proceedings in the Environmental Court in Umeå, Banverket proposed new areas for 
compensating the losses of biological diversity in the Natura 2000 sites. The Court found the new 
measures satisfactory and issued the new permit in April 2007. However, the building of the railroad 
was not allowed to start until the compensatory measures have been undertaken (condition 16). The 
NGOs, stakeholders and Banverket appealed to the ECoA. That Court upheld the decision in a 
judgement that was delivered in December 2007. Condition 16 was changed to allow some 
construction works to be undertaken within the Natura 2000 sites simultaneously as the compensatory 
measures were made. The Supreme Court has denied leave to appeal.  
 
General Comment 
The SAC’s judgement on the railroad plan in December 2008 was the final point in the long row of 
Botnia cases. The remarkable fact is that, despite ten years of litigation, no Swedish court has decided 
on the substantive issue whether the localisation of the railroad in the Natura 2000 sites was in 
compliance with the Habitats Directive. Only the dissident member of the SAC took a standpoint, and 
she found the project in breach with EC law. When the issue came to the SAC in 2004, the court 
dismissed all the applicants and in 2008 the court found that the issue already was decided. In our 
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opinion, such a legal system clearly is in breach with EC law, as it excludes the effective access to 
justice in relation to a project that is covered by the EIA Directive. It also excludes the possibility for 
the ECJ to have the final say in a Natura 2000 issue. The SAC seemed to excuse itself by giving away 
to the circumstances of the case; the Natura 2000 sites were not finally decided when the case first 
came to the Government, the Act on judicial review had not yet been reformed etc. However, in our 
opinion the decision cannot be justified by those reasons. The case was ongoing and the scope of the 
trial – as pointed out by the dissident member of SAC – must include the overall issue of the 
permissibility in relation to EC law. In this way, the majority of the court failed in its obligations 
according to Article 10 EC. 
 
The SAC also seemed to rely on the new Act on judicial review of certain Governmental decisions 
(2006:304) to avoid these situations in the future. This can be debated. According to section 2 of that 
act, those decisions can be challenged by means of judicial review by NGOs if the decision is “such a 
permit decision as to which Article 9.2 of the Aarhus Convention is applicable”. However, the 
Swedish Government strongly advocates the position that decisions on the permissibility according to 
Chapter 17 Environmental Code are not covered by that provision (prop. 2004/05:65 on p. 81, 83 and 
92). Furthermore, the provision in Act 2006:304 refers to Ch 16 section 13 EC, where certain criterion 
delimits those organisations that can apply for judicial review. The criterion are very strict (only a 
certain kind of organisation, 2000 members or more) and in practise only two or three national 
organisations have access to justice (among the ones that don’t are WWF, Greenpeace and Friends of 
the Earth; see Milieu Report on the Implementation of Article 9.3 in the Aarhus Convention and 
Darpö: Public Interest and Biological Diversity). It is worth mentioning that the Swedish Supreme 
Court recently has asked the ECJ for a preliminary ruling on the criterion for NGO standing in relation 
to the EIA-directive (Högsta Domstolens in case Ö 1824-07). The Commission gave its opinion in 
September 2008, stating the Swedish criterions are in breach with the directive. 
 
Consequently, the described order is problematic from a general EC law perspective and the demands 
for good governance, because, in some situations, it denies stakeholders from the possibility of having 
a fair trial on matters concerning them. In relation to those NGOs that actually passes the test 
according to Ch 16 sec 13 EC, the issue on standing lies in the hands of the Supreme Administrative 
Court. If the court does not apply a systematic viewpoint, the situation becomes very problematic as 
no one can then challenge the Governmental decision (unlike most legal systems with judicial review, 
authorities cannot apply for judicial review in Sweden), unless there is a persistent and easy defined 
neighbour in the area. Unluckily for the Natura 2000 interests, this is seldom the case in some of the 
large scale projects concerning areas with a high degree of biological diversity, e.g. in the mountains 
and on the sea. This can be illustrated with the Governmental decision on the permissibility to build a 
wind farm in the Sjisjka mountains in the Northern part of the country (Governments decision 2007-
12-19, dnr M2007/1617/F/M). In that case, the County Board, the Environmental Agency and the 
Legal, Financial and Administrative Services Agency all were opposing the project because its effects 
on a Natura 2000 site. None of these authorities could take legal action for judicial review. Another 
wind park in a (proposed) Natura 2000 site that has been accepted by the Government concerns Stora 
Middelgrund, an offshore bank in Kattegatt. The decision was taken according to the Act on the 
Swedish economic zone (1992:1140) (Governmental decision 2008-04-22 (dnr M2006/2007/F/M:2). 
Stora Middelgrund had been proposed to the government by SEPA 2005 as a part of a government 
assignment to propose additional areas for Natura 2000 in order to sort out the final reserves in the 
Swedish SCI-lists. The governments´ decision to propose Stora Middelgrund to the Commission did 
not come until July 2008, a few months after the decision to allow the large scale wind farm. In its 
decision, the government notes that the area has been proposed as an SCI and that there is a Natura 
2000 site on the same continuing bank formation on the Danish side of the border (DK00VA250). In 
its answer to the formal consultation SEPA stated that it might be possible to allow wind farm in the 
area but this would demand consideration to the natural environment. SEPA also thought that more 
detailed information on the consequences was lacking in the proposal. However, SEPA did not 
mention the proposed Natura 2000 site. The Swedish Species Information Centre was one of very few 
organisations opposing the wind farm pointing out that the consequences for the proposed Natura 2000 
site was not properly described. The main problem in this case was the lack of a proper description of 
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the effect on habitats and species in the area and a proper assessment of this effect. In our opinion the 
decision was controversial, but no NGO applied for judicial review. 
 
 
5. BASIC DESCRIPTION OF THE SPA or SAC 
 
This case involves two Natura 2000-sites partly covering the same area. 
 
SE0810475 Umeälvens delta och slätter is a designated SPA. It is 3 376,6 ha. Bird species under 
protection are: A001, A002, A007, A038, A042, A068, A072, A075, A082, A081, A091, A094, A098, 
A102, A103, A104, A127, A139, A140 A151, A154, A157, A166, A170, A193, A194, A216, A217, 
A222, A223, A234, A236, A239, A241, A272, A320, A338, A379, A409, A456, A457 and A177. 
A042, A457, A216, A239, A102, are unofficially prioritized. Part is nature reserve and part bird 
sanctuary. Main threats are exploitations such as building, digging, extracting dredging, forestry, 
discontinuation of farming activities, growing of energy crops, drainage, pollution in air and water, 
disturbance by motors, humans, dogs and hunting. 
 
SE0810491 Umeälvens delta is a SCI. It is 1 897,7 ha. Species and habitats under protection are; 1966, 
1130, 1640, 6410, 7140, 8220, 9030 and 91EO, the last two are prioritised. 
 
The whole area is a nature reserve as of July 2008. Only part of the area was protected as a nature 
reserve before 2008. Main threats are; exploitations such as building, digging, extracting, dredging, 
pollution of land or water, changes of water levels, disturbance by boats, humans and dogs, and lack of 
conservation management. 
 
 
6. MANAGEMENT OF NATURA 2000 SITES 
 

 Site’s conservation objectives (SCO) 
 
At the time of the original assessment (see above) there were no formally identified SCO for the two 
areas since there were no conservation plans. Only information on listed habitats and which area they 
cover in % and listed species was available on SEPA`s web. According to Swedish law (Ordinance for 
Area Protection section 17) and according to a government assignment there should be a Conservation 
Plan including a description of the sites conservation objectives for every Natura 2000 area. In cases 
where there are no conservation plans and no conservation objectives, the guidance from SEPA is that 
conservation objectives according to the definition for favourable conservation status should be 
formulated by the applicant and used for the EIA. This means for instance that the cover of the 
habitats should at least be constant or increasing. 
 
The government made an assessment according to chapter 17 in the Environmental Code and decided 
after having heard the EU Commission 2003 that permission should be given to the project according 
to article 6.4(Chapter 7 section 29 EC). The article 6.3 assessment (Chapter 7 section 28a-b EC) had 
not been made yet at that point. In October 2004 the Västerbotten County Administrations carried out 
the article 6.3 assessment but without assessing site’s conservation objectives. The County 
Administration concluded that the amount of priority habitat that was going to be lost would be a 
“damage” i.e. not to be allowed according to Chapter 7 section 28b EC. But since the government had 
decided that there were no satisfactory alternatives, that the project was an overriding public interest 
and that compensation was possible, the County Administration could still grant the permit. 
 
In January 2007 conservation plans including conservations objectives were produced for the two 
areas.  
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 Conservation Measures 
 
(i) Ratione materiae: Are the ‘conservation measures’ required under Article 6(1)  
(1) positive (e.g., plans for spreading, grazing incentives, subsidies, delayed pruning, hedgerow 
maintenance); or 
(2) negative (e.g., prohibitions of soil contour modifications, deforestation, picking or harvesting 
wild species)? 
 
Both, since the Swedish transposition of article 6.1 included in  the Environmental Code chapter 7 
section 27 and the Ordinance for Area Protection (OAP)  section 16 states that the areas needs to be 
prioritized for nature protection giving them both management (positive) and prohibitions (negative). 
This could be as nature reserve, national park, biotope protection area etc. But section 16 of the also 
states that the necessary or suitable conservation measures needs to be taken by the Swedish 
authorities, meaning that also management agreements, agri-environment agreements etc can be such 
suitable measures. A description of which conservation measures is needed in order to maintain or 
restore the area to a favourable conservation status shall be described in the conservation plans for 
each area according to SEPA guidance.  
 
(ii) Ratione loci: Are these conservation measures only applicable inside the SPA/SAC? Do the 
conservation measures only apply only to SPAs/SACs? 
 
No, sometimes protection and management are necessary outside the Natura 2000 boundary. No, all 
conservation measures can be used in any area. 
 
(iii) Ratione temporis: Did the conservation measures apply only pursuant to a formal classification of 
the site by the Member State? 
 
No, please see the latter part of the answer to Question (i). (In this case a part of the area was already a 
nature reserve and another part a bird sanctuary. Since 2008 the whole area is either nature reserve or 
bird sanctuary.) 

 
 Management Plan 

 
A conservation plan specifically designed for the site was established in January 2007.  The new 
nature reserve includes a management plan. Unfortunately the Natura 2000 objectives etc from the 
conservation plan are not included there. There is also a compensation plan describing all measures 
necessary to compensate for the railway, including protection, management and monitoring. 
Conservation plans will also be produced for the new Natura 2000-sites which will be protected as 
compensation for lost habitats in the two “old” Natura 2000-areas. 
 

 Statutory, administrative or contractual measures 
 
The specific conservation measures needed for the Natura 2000 interest is specified in the 
conservations plans for the two Natura 2000 areas. They correspond to the SCO´s and identified 
threats. The SCO`s describes in detail according to the definition of a favourable conservation status 
what populations or habitat requirements which are needed for the protected species and habitats. 
There were some measures of the statutory kind i.e. a nature reserve and bird sanctuary earlier. The 
nature reserve was then extended in 2008 and the bird sanctuaries will also be extended. There will be 
administrative and contractual measures when carrying out the management proposed in the 
conservation plans and described in the management plan of the new nature reserve. They may be 
carried out by farmers financed by agri-environment schemes or by conservation agreements with 
farmers or other contractors. The SCO`s will be monitored in the Swedish monitoring scheme and in 
some cases indicators might be used. There will also be additional sites protected as nature reserve 
compensating for the lost habitats in the two earlier Natura 2000-sites. 
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 Funding 

 
The railway is being financially supported by EU through TEN (Trans European Networks) 
 
 
7. PREVENTIVE REGIME FOR BOTH SPA AND SCA (ARTICLE 6(2)) 
 

 Type of prevention regime provided by legislation 
 
(i) Is the site protected by: 
(1) a specific and/or general preventive regime applicable to Natura 2000 sites only; 
(2) existing nature protection regimes (existing protected areas status, existing species protection 
rules, etc);  
(3) a combination of these protection measures? 

 
Option (i)(3) since there are both general regulations in the Swedish law (Environmental Code chapter 
4 section 8, chapter 7 sections 28 a-29 and OAP sections 16 and 19) and also prohibitions laid down in 
the nature reserve decision and in the bird sanctuary decision.  
 
 

 Scope of the preventive measures 
 
Does the obligation in paragraph 2 cover the deterioration of any natural or species habitat inside the 
SCA rather than just the habitats for which the site has been classified? Or is the obligation restricted 
to the habitats prompting the classification? 
 
This is not clearly stated in the actual law, but the wording of the laws opens up for the interpretation 
that all species and habitats are covered. A case in the Environmental Court of Appeal (MÖD 
2003:105 Lervik) did determine that at least in an article 6.3 situation, all habitats and species in the 
site, even if not listed, needs to be assessed.  
 

 Spatial range of preventive measures 
 
Does the regime apply exclusively within the site or does the regime also apply to activities outside the 
site (for example the spreading of manure in agricultural fields is not encompassed within the site)? 
Please keep in mind the results-based obligation contained in Article 6(2) of the Habitats directive. 
 
The Swedish requirement for Natura 2000 permit applies to all activities including those outside an 
area if they can have a significant effect on the site. Traditional nature reserve and bird sanctuary 
restrictions are only valid inside the actual boundaries. 
 

 Nature of the activities covered by the general prevention regime 
 
(i) Please describe the binding regulatory framework intended to prevent deterioration and specific-
significant disturbances resulting from human activities performed outside the site. 
 
The Swedish permit process cover this. Also OAP section 19, EC 4:8 and 6:7 if another EC  
permit application and some other cases. 
 
(ii) Does the preventive regime cover all types of activities that could have impacts? (e.g., building, 
circulation, pollution (physical, chemical), agricultural and forestry activities etc). 
 
Yes . 
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(iii) Does the general prevention regime cover existing activities (including legally permitted 
infrastructures and installations) or only future activities? 
 
According to the transition provisions to the changes to the Environmental Code 2001, all activities 
which were already started at the time when the new regulations came into force do not require a 
permit according to chapter 7 section 28a. The reason being that such activities already would have 
been trialled against the regulations of the Habitats Directive. Having said this, it is still possible for 
authorities to challenge other permitted or consented activities if they in a significant way could affect 
a Natura 2000 site. 
 

 Effectiveness of the general prevention regime 
 
(i) In case studies where the impact is disturbance of a species, how does the authority assess the 
significance of the impact? Are there any indicators to assess it? 
Indicators are rarely used, there is a general assessment whether the impact will harm the future of the 
species or not. The conservation objectives in the conservation plan will be of help here, (especially 
when they are finalised by the County Administrations) but they are rarely mentioned by the courts. 
This will hopefully change Terms such as “small” or “mediate” are often being used in EIA´s about 
impacts and such terms does not have any connection to the definition of a favourable conservation 
status.  They are therefore often misleading since small impacts can be very significant for vulnerable 
species and habitats.  
 
(ii) Is the regime ‘appropriate’ to effectively prevent deterioration of natural habitat types and 
significant disturbances of species on the site, and so to fulfil the favourable conservation status of the 
habitat/species concerned? 
 
This is included in the Swedish permit process. There are pieces of legislation in several places in the 
Environmental Code that refers back to the permit process. According to Chapter 4 section 8 EC no 
permit may be issued for activities that can have a significant effect on a Natura 2000 site, unless there 
has been an assessment of the effects and a specific Natura 2000 permit has been granted. Problem 
arises when activities, such as forestry, are not covered by any other permit regime. In these situations, 
the supervisory authority of the activities sometimes approves the project under certain conditions to 
avoid the triggering of the Natura 2000 permit procedure. Under such circumstances there is no 
transparency in the system and one cannot really tell whether the protection is appropriate. There are 
indications that this might not be the case and at least the NGOs claim that the National Board of 
Forestry is butter-fingered in its relation with the landowners and forest companies. 
 

 Direct Effect 
 
Have the national courts of your MS ruled that paragraph 2 has direct effect? 
 
It depends on what you mean. As the Swedish provisions largely use the same wordings as in Article, 
they leave room for EC consistent interpretation. On the other hand, in many situations no-one can 
challenge the decision making of the environmental authorities. This is true for the situation described 
above, as it is true for some governmental decision as they cannot be challenges by means of judicial 
review. Accordingly, if one regard “direct effect” as being a procedural right for the public concerned 
(Jans & Vedder, chapter 6), clearly there are situations where neither of Article 6.2 and 6.3 have that 
effect in the Swedish system. 
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8. APPROPRIATE IMPACT ASSESSMENT (AIA) (ARTICLE 6(3) FIRST PHRASE) 
 

 Scope of the plans/projects requiring an appropriate assessment 
 
(i) Is there any legal definition of the concepts: ‘project’ and ‘plan’? 
 
No. 
 
(ii) Are the concepts of ‘plan’ and ‘project’ interpreted broadly by the administration and the courts? 
 
It depends upon the deciding authorities. When such an issue comes to the court, we believe they use a 
broad and EC consistent understanding of the concept.  
 
(iii) Are all the plans/projects likely to be assessed because of their significant impact authorised by 
an express act, which determines the rights and obligations of the parties involved? 
 
It depends on how the authorities read the obligation to apply for a permit according to Chapter 7 sec 
28a EC. As described above, at least in some situations this will be a matter to be decided in the close 
relationship between the operators and the authorities. 
 
(iv) Is it likely that plans/projects located outside the site (which are likely to have a significant effect 
on the conservation status of the classified site) are NOT assessed? 
 
See above, no difference. 
 

 Screening for the appropriate assessment: no relationship with the 
management of the site 

 
How has the authority reached the conclusion that the plan/project was not directly related to or 
necessary for the management of the site? Was the concept of ‘management’ interpreted in reference 
to activities necessary to realise SCOs? 
 
The building of a new railway corridor was obviously not part of the management of the site. 
 

 Screening for the appropriate assessment: significant effect 
 
‘Significance’ operates as a threshold for determining whether an appropriate assessment of the 
implications of the project should be conducted. 
 
(i) How is the plan/project deemed to be ‘likely to have significant effects’? Or, in other words, how is 
the project falling below a threshold of ‘risk of significance’? 
 
Aprox.35 ha of a priority habitat will be affected by felling, border effects and fragmentation. Bird spp 
will be disturbed on parts of their most important feeding grounds during migration and their habitats 
will be fragmented. Generally, such an assessment is made from the “typical effects” of such an 
activity. Also, the fact that the assessment requirement is triggered by the effects “on the environment 
in the area”, improves the possibilities to cover any such activity. 
 
(ii) Is it achieved by: 

(1) a case-by-case approach with a formal decision for each case; 
(2) laying down thresholds or criteria without a formal decision for each case; or 
(3) combining both approaches? 

 
Approach (1): no formal decision. 
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(iii) In assessing the significance, does the authority take into account the following elements: 
- The intensity of the impacts according to the nature, the location and the size of the project; 
- The vulnerability of the habitats/species under protection; 
- The level of existing threats; 
- The cumulative effects of other plans or projects? 
 
They should, according to SEPA guidance, and they hopefully do, but it is rarely mentioned in the 
decisions. 
 
 
(iv) When the authority assessed the significant impact of the plan/project on the site: 

(1) Did it properly and explicitly consider the SCOs in its decision? (see in particular the 
Waddenzee case, paras. 46 and 54) 
(2) Did it seek the advice of a nature conservation expert or competent agency before 
making its decision? 
(3) Did it seek public or NGO advice before making its decision? 

 
(1) SCO’s are mentioned in the County Administration decision. But since everyone agreed that the 
railway would damage habitats (including priority ones) and species, this was not assessed very 
thoroughly.  (2) Yes, there were several NGO experts involved and also SEPA left advice in the 
formal consultations. (3) There were public hearings later in the process. 

 
 

 Quality of the assessors 
 
(i) Were the assessors appointed and paid by: 

(1) an independent authority; or   
(2) the operator or the author of the plan? 

 
Option (1): independent authorities. 
 
(ii) Were the assessors: 

(1) general experts;  
(2) experts specialised in habitat conservation; or 
(3) otherwise? 

 
Option 2, nature conservation department of the County Administration. 
 
(iii) Were the assessors seeking advice from nature protection NGOs and specialised agencies? 
 
Yes, NGO’s such as the Ornithological Society and also SEPA were consulted. 
 
(iv) Were the assessors deemed to be independent from the vested interests? 
 
Yes, the Swedish courts are independent from vested interests. However, sometimes the County 
Administrative Boards can be affected by interests generating new jobs etc. 
 

 Form and content of the appropriate assessment 
 
(i) Do you consider the assessment superficial or appropriate?  In particular, was the assessment 
procedure deemed to be ‘appropriate’ having regard to the conservation objectives of the particular 
site?  
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Superficial, but the conclusions regarding art 6.3 was very easy. The article 6.3 assessment was correct 
even without assessing SCO´s.  
 
(ii) Did the assessors assess: 
(1) all the environmental impacts of the project (including the effects on cultural heritage or 
human health) or exclusively the impacts on the Natura 2000 site? 
(2) the specific, and not abstract, effects of the plan or project on every habitat and species for 
which the site was designated? 
(3) the cumulative, the indirect, the interrelated and the long-term effects? 
(4) (if relevant) the ‘imperative reasons of overriding public interest’ that justified the plan or 
project? 
(5) the impacts of already completed plans/projects already deemed to be significant pursuant to 
paragraph 3? 
(6) the nature, location and size of compensatory measures? 
(7) the possibility of alternative solutions to the plan or project? 
 
(1). Yes, in the government decision, but not in the County Administrations first Natura 2000 decision 
2004.   (2). No, since there were never any disagreement on the fact that there were damage and 
disturbance. (3). Yes, indirect effects were also assessed. The issue of the effect was never a question 
that was argued, (4). Yes, see below. (5). No (not necessary) (6). Yes, this was very thoroughly 
assessed and together with this a thorough assessment of the effects. (7). Yes this was assessed by the 
government, but not in the other later assessments. 
 
 
(iii) Did the conductor of the impact assessment try to identify, according to the precautionary 
principle (Article 175 EC), those damages which are still uncertain? 
 
The issue was not important in the earlier assessments since it was agreed by everyone that there was 
damage and disturbance. Later, in the material regarding compensation, there has been extensive 
evaluations of all possible damage and disturbances on the areas protected habitats and species. So, 
eventually, all uncertainties possible to detect at this point I think has been found. 
 
 
9. SUBSTANTIVE DECISION CRITERION (ARTICLE 6(3) SECOND PHRASE) 
 

 The scope of the authorisation 
 
(i) Please succinctly describe the authorisation or plan adoption procedure. 
 
See Introduction. 
 
(ii) Was the authorisation of the project or the decision to adopt the plan express and motivated? 
 
It was formulated in a number of judgments from the Environmental Court in Umeå and the 
Environmental Court of Appeal. 
 
 Substantive decision criterion guiding the authority 
 
(i) As a matter of law, in cases where the authority is deciding to authorise a plan/project (despite the 
negative conclusions of the assessors), must the authority be aware that it can do so only on the 
condition that it is convinced that the project/plan will not adversely affect the ‘integrity’ of the site 
concerned?  
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The authority cannot authorise a plan/project despite the negative conclusions of the assessors if not in 
an Article 6.4 situation. 
 
(ii) Did the competent national authority agree to the plan/project only after having ascertained that it 
will not adversely affect the integrity of the site concerned?  
• How did they reach that conclusion?  
• How is the concept ‘integrity of the site concerned’ being defined (by the lawmaker, agency, 
administration, etc) or interpreted? Was it interpreted by reference to formally identified SCOs? Was 
it interpreted as a synonym of ‘significant effect’? 
 
The project would adversely affect the site, therefore the assessment regarding Article 6.4 continued.  
“The integrity of the site” is interpreted as the site as a whole, the ecological entity of the site. No. No.  
 
(iii) Was the authorisation passed where the assessment demonstrated the absence of risks for the 
integrity of the site? 
 
Not applicable. 
 

 Precautionary decision-making 
 
(i) Was the authority aware that pursuant to ECJ case law that in case of any (scientific) reasonable 
doubt over the absence of any effects, they were obliged to refrain from issuing the authorisation? 
 
A non-issue in the case as there was consensus on the occurrence of damage. 
 
(ii) Were there any additional investigations in order to remove the uncertainty being ordered by the 
authority?  
 
There was no uncertainty about the assessment of damage and disturbance. 
 
(iii) Does the use of the precautionary principle entail a reversal of the burden of proof from the 
project opponent to the authority authorising the project/plan? 
 
The Swedish Natura 2000 provisions actually are construed in such a way to uphold a three step 
procedure; screening, assessing and deciding and thus, at least from a systematic point of view, 
implementing the Precautionary Principle. 
 

 Participatory decision-making 
 
Were the concerned public able to raise objections? Was the competent nature conservation agency 
consulted? Was there any public enquiry or other forms of participation? 
 
The competent nature conservation agency (SEPA) was consulted. See above. 
 

 Direct effect 
 
Have the national courts ruled that Article 6(3) has direct effect? 
 
See above. 
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10. DEROGATORY REGIME (ARTICLE 6(4)) 
 

 Were the conclusions of the assessors negative or positive? 
 
The conclusions of the assessment according to chapter 7 section 28b (art 6.3) was made in the permit 
procedure and it was negative. 
 

 Absence of alternative solutions 
 
(i) Did the authority abide by the obligation to seek out the least damaging alternative for the 
conservation of the site? 
 
No, not the least damaging, but the best one still reaching the project aim according to the 
governments’ decision. The NGO´s disagreed strongly. According to Swedish law (the Environmental 
Code chapter 7 section 29) permission can be granted if there is no alternative solutions meeting the 
aims of the project. 
 
(ii) Was the authority able to demonstrate that the impact study has found there to be no viable 
alternative? 
 
The commission was convinced. 
 
(iii) How were the costs of alternative projects being assessed? 
 
Yes. 
 
(iv) Did the authority consider a zero-risk option? 
 
No, not actually. 
 

 Balance of interests 
 
(i) Does the site host ‘priority habitats and species’ or ‘non-priority habitats and species’? Which are 
the priority habitats and species? 
 
Yes 9030 and 91EO. But only the first one was affected. There was also some unofficially prioritized 
bird species. 
 
(ii) Were the advantages of the plan/project and alternative solutions carefully balanced against its 
damaging effects for the conservation of natural habitats?  
 
No, not balanced against the damaging effects for the conservation of natural habitats and species.  
 
(iii) How did the authority interpret: 

(1) the ‘imperative reasons of overriding public interest of a social or economic nature’ 
(non-priority habitats and species); or 
(2) the ‘considerations … relating to human health or public safety, to beneficial 
consequences of primary importance for the environment’ (priority habitats and species)? 

 
Priority habitat was concerned, but this was considered to be the other remaining option according to 
Article 6(4); further to an opinion from the Commission, other imperative reasons of overriding public 
interest. The government considered this railway to be of imperative regional interest in the north part 
of Scandinavia. 
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(iv) Did the proportionality principle play a key role in this balancing of interests? 
 
No, at least it was not discussed as such.  
 

 Procedural requirements 
 
In case studies where the site was hosting priority habitats and species did the authority seek an 
opinion from the Commission? Please describe the Commission’s opinion. 
 
Yes, please see the opinion on the commission home page. 
 

 Compensatory measures 
 
(i) Were ‘all compensatory measures necessary to ensure that the overall coherence of Natura 2000 is 
protected’ enacted by the authority? Please describe these measures.  
 
Yes, There will be a compensation of altogether 550 ha, 5 new nature reserves that will be proposed to 
the Natura 2000 network, restoration of wetlands for birds, management of broad-leaved deciduous 
woodlands, grain fields for geese etc. Initial cost approx. 5,3 million Euros (53 miljoner SEK), the 2,3 
million Euros (23 million SEK) to a foundation for the management of the area in the future. The 
foundations name is: The foundation for Nature Conservation by lower Ume River. 
 
(ii) Was the Commission properly informed of these measures? 
 
Yes. 
 
(iii) Were these measures already in force before the project was carried out? 
 
The majority of the compensation measures should be there by the time the new railway line is 
opened.  
 
 
11. LITIGATION 
 
(a) Please describe the manner in which your MS’s national courts have been adjudicating the cases 
brought before them on the consistency of the assessment and the derogatory procedures. 
(b) Please explain whether the courts were inclined to take into account the doctrine of direct effect 
and consistent interpretation. 
 
See the introduction. 
 
 
12. BIBLIOGRAPHY & TABLE OF CASES 
 
Consolidated with other case studies below. 
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PART TWO: CASE STUDY 2 - Eksjöberget 
 
 
The application 
 
The project concerned 10 wind power stations (capacity 2-3 MW each, height 125 m) to be located on 
Eksjöberget, a mountain in Älvdalen in Central Sweden. Five of the power stations would be located 
in a Natura 2000 site, largely consisting of the priority natural habitat type ”western taiga”. According 
to the EIA, produced by the wind company, the expected effect on the site was insignificant. Only 4 
hectares of the area would be used for the building of the stations, equivalent to 2,5 % of the total area 
of the priority natural habitat type. The company meant that there was no obligation to apply for a 
permit according to the provisions of Natura 2000 in the Environmental Code. If the court should find 
that the building of the wind park needed such a permit, the project should be permitted as no damage 
would occur to the Natura 2000 interests. 
 
Almost all authorities that delivered an opinion in the case, rejected the application. The SEPA and the 
Legal, Financial and Administrative Services Agency meant that the project was under the obligation 
to apply for a Natura 2000 permit and that such a permit could not be issued. They argued that the area 
must be regarded in its entirety and that no reduction of the priority natural habitats type could be 
allowed. The County Board had a concurrent opinion. It found the EIA to be unsatisfactory in several 
aspects. Among others, there was no assessment of the cumulative effects of the wind power stations 
and the electric cables and roads that must be built in the area. Only the municipality of Älvdalen was 
in favour of the project, finding that the societal advantages overweighed the damage on the Natura 
2000 site.  
 
The Findings of the Courts 
 
The Environmental Court of Stockholm initially states in its assessment that one must consider the 
Natura 2000 area as an entirety and all parts of it are equally interesting, even if some of them have 
less developed natural values. Furthermore, Eksjöberget had not in very many years been influenced 
by forestry or other human activities. The project would have a direct effect on 8 hectares of the site. 
On its judgement, the Court decided that the building of the wind farm was likely to have a significant 
effect on Natura 2000 area, why the project must be scrutinized in a permit procedure according to Ch 
7 sec 28a-b EC. In the assessment according to Ch 7 sec 28b EC, the Court concluded that the changes 
in the site would be extensive and that it would not be possible to restore the site in a foreseeable 
future. According to the Court, the extensive effect would have as a result that the aim of the site not 
could be reached. All this and the use of the precautionary principle were found to amount to damage 
in the understanding of Ch 7 sec 28b EC. As there were no imperative reasons of overriding public 
interest to build a wind power farm in that specific mountain, the application was denied. The Court 
explicitly stated that one must be cautious to permit activities if the effects are unknown or poorly 
assessed. 
 
The company appealed to the Environmental Court of Appeal, having two pleadings. Firstly, it wanted 
the Court to grant the application, secondly to allow an alternative solution with less impact on the 
Natura 2000 site. The ECoA dismissed the appeal, only referring to the judgement of the 
Environmental Court. In relation to the second pleading, the ECoA found that this was another project 
which could not be judged upon in this case. A new application must therefore be filed to the 
Environmental Court.  
 
Additional comments: in the case of Eksjöberget the Court rejected the company´s attempts to make 
the effects seem insignificant using % of the area as a description of what would be affected in their 
arguments. In most cases the Courts “fall for” the applicants’ descriptions that only 2 or 3 % of the 
area or of a certain habitat will be affected and that this is insignificant. In a large area, like the 
affected Natura 2000 site (SE0820204) in the earlier mentioned Sisjka case, which is 90 000 ha, any 
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developments could be seen as insignificant if you only discuss % of the area. 1 % of such an area 
equals 900 ha! This has become a problem in the Swedish Natura 2000-cases. Another problem is the 
consultants producing the EIA: s that often use terms such as “small” or “very small” effect instead of 
connecting the effects to the conservation objectives. To conclude: Most Swedish courts still seem 
rather insecure of how to make the assessment according to Art 6.3 (the Swedish Ch 7 sec 28b EC-
assessment) and the poor EIAs that is being approved does not help.  
 
General Comment 
  
See above (Botnia case). 
 
 
5.  BASIC DESCRIPTION OF THE SPA or SAC 
 
Eksjöberget is an SCI. It is 336 ha. The sole protected habitat is western taiga (priority habitat). There 
is no statutory protection today, but the area is part of a deal between the state (SEPA) and a state 
owned forest company (Sveaskog) where forest areas important for biodiversity will be protected. 
When the deal is ready, the area will become a nature reserve. The main threats are; forestry, building 
of roads, other fragmentation, lack of managed fires and increased amounts of spruce (result of less 
fires). 
 
 
6. MANAGEMENT OF NATURA 2000 SITES 
 

a. Site’s conservation objectives (SCO) 
 
Given that a site’s conservation objectives (SCOs) are essential to assess whether or not the 
project/plan has a ‘significant’ impact upon the site’s integrity, please address this issue carefully. 
• SCOs formally identified?  
• Or is info from ‘site standard data form’ available on web? 
• Describe how SCOs are assessed. 
 
Yes, they were identified 2005 and can be found in the site´s conservation plan (available on the 
internet). Conservation objectives need to be assessed from the point of view whether they will be 
possible to reach or not, if the project in question is granted permission. They are descriptions of the 
aim of the site which is to reach a favourable conservation status for western taiga. 
 

b. Conservation Measures 
 
See above (Botnia Case). 
 

c. Management Plan 
 
Is the management plan: 
(i) specifically designed for the site at issue? 
(ii) integrated into other development plans? 
(iii) deemed to be ‘appropriate’? 
 
i) Yes, it is specifically designed for the site and its Natura 2000 interest. 
ii) No  
iii) Yes, even though not completed in detail (some of the conservation objectives needs to be 
completed and awaits results from surveys and a decision on the type of protection needed is not yet 
taken). At the end of the day, it will be a matter for the court to decide. 
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d. Statutory, administrative or contractual measures 
 
(i) Please explain whether the conservation measures are set out through: 

(1) statutory measures; 
(2) administrative measures; 
(3) contractual measures; or 
(4) a mix of several measures. 

 
The specifics of the conservation measures in not yet decided. In the conservation plan, the County 
Administrative Board have stated that the area should be protected long term, but it has not decided if 
this shall be through the making of a nature reserve or done in other ways, for instance by a nature 
conservation agreement. Forest fires are positive for the conservation status of western taiga, so if 
possible, parts of the area will be burned as a management measure according to the plan. To 
conclude; option 4, a mix of several measures, would be applicable here. 
 
(ii) Please explain the manner in which the ‘appropriate statutory, administrative or contractual 
measures’ (Article 6(1)) have been enacted by the authorities with the aim of achieving the SCOs? In 
so doing, one should take into account the qualitative as well as the quantitative approach that should 
have been endorsed by the national authority. 
 
The land owners, the regional office of the Forestry Board, the municipality office and other 
concerned will have been consulted as a part of the process of producing the conservation plan. They 
will also have received the plan once established. This means they will have the information on what 
could harm the area and what protection and management is needed in it. This knowledge will in itself 
act as a deterrent for harmful activities, since in an offence situation it will be considered worse if the 
offender definitely knew that the activity was not allowed without a prior consent. On the other hand, 
if the authority decides that the activity can be undertaken under certain conditions and thereby avoids 
the demand for permit, no biological assessment will be made, In addition to this, in these situations 
the system is waterproof for the landowner, as no attorney will prosecute him or her after a “decision” 
to go from the Forestry Agency, as negligence cannot be found. 
 
(iii) How are the SCOs being assessed? Is there a set of indicators that could be used with the aim of 
assessing the SCOs? 
 
Since the SCO´s are descriptions of a favourable conservation status the assessment that needs to be 
done is whether the project or activity will delay the reaching of those objectives or make it impossible 
to reach them. No, indicators are not used for the assessment but could be used in monitoring the 
objectives. 
 
(iv) Please assess briefly whether these measures are tailored to the ‘ecological requirements’ of the 
species and habitats concerned and contributing to the SCOs. 
 
Difficult to say at this point since the County Administration Board has not specified the measures yet. 
But in an acute threat situation the Board quickly can decide on a preliminary ban for certain 
threatening activities. The authority can also by an administrative order prohibit the activity unless it is 
permitted in accordance with the Natura 2000 provisions. 
 

e. Funding 
 
There are no EC funds (Life, rural development (Reg EC1698/2005), FEDER, etc) used with the aim 
of implementing the conservation measures? 
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7. PREVENTIVE REGIME FOR BOTH SPA AND SCA (ARTICLE 6(2)) 
 

a. Type of prevention regime provided by legislation 
 
(i) Is the site protected by: 

(1) a specific and/or general preventive regime applicable to Natura 2000 sites only; 
(2) existing nature protection regimes (existing protected areas status, existing species 
protection rules, etc);  
(3) a combination of these protection measures? 

 
(1) At present only a general preventive regime laid down in the conservation plan and by law (the 
permit process). The site has no other protection yet, but will probably receive such protection the next 
5 years. This means option 3 is applicable. 
 

b. Scope of the preventive measures 
 
Does the obligation in paragraph 2 cover the deterioration of any natural or species habitat inside the 
SCA rather than just the habitats for which the site has been classified? Or is the obligation restricted 
to the habitats prompting the classification? 
 
See above (Botnia Case). 
 

c. Spatial range of preventive measures 
 
Does the regime apply exclusively within the site or does the regime also apply to activities outside the 
site (for example the spreading of manure in agricultural fields is not encompassed within the site)? 
Please keep in mind the results-based obligation contained in Article 6(2) of the Habitats Directive. 
 
The Swedish permit process applies to all activities including those outside an area if the area can be 
significantly affected inside. According to OAP section 19 all decisions that could affect the site (even 
if not significant and even the decision entails an activity outside) needs to be checked against the 
regulations in EC chapter 7 section 28a. The conservation plan will describe which activities, also 
those outside that could affect the area in a negative way.  
 

d. Nature of the activities covered by the general prevention regime 
 
(i) Please describe the binding regulatory framework intended to prevent deterioration and specific-
significant disturbances resulting from human activities performed outside the site. 
(ii) Does the preventive regime cover all types of activities that could have impacts? (e.g., building, 
circulation, pollution (physical, chemical), agricultural and forestry activities etc). 
(iii) Does the general prevention regime cover existing activities (including legally permitted 
infrastructures and installations) or only future activities? 
  
See above (Botnia Case). 
 

e. Effectiveness of the general prevention regime 
 
(i) In case studies where the impact is disturbance of a species, how does the authority assess the 
significance of the impact? Are there any indicators to assess it? 
(ii) Is the regime ‘appropriate’ to effectively prevent deterioration of natural habitat types and 
significant disturbances of species on the site, and so to fulfil the favourable conservation status of the 
habitat/species concerned? 
  
See above (Botnia Case). 
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f. Direct Effect 

 
Have the national courts of your MS ruled that paragraph 2 has direct effect? 
 
See above (Botnia Case). 
 
 
8. APPROPRIATE IMPACT ASSESSMENT (AIA) (ARTICLE 6(3) FIRST PHRASE) 
 

a. Scope of the plans/projects requiring an appropriate assessment 
 
(i) Is there any legal definition of the concepts: ‘project’ and ‘plan’? 
 
No. 
 
(ii) Are the concepts of ‘plan’ and ‘project’ interpreted broadly by the administration and the courts? 
 
It depends upon the deciding authorities. When such an issue comes to the court, we believe they use a 
broad and EC consistent understanding of the concept.  
 
(iii) Are all the plans/projects likely to be assessed because of their significant impact authorised by 
an express act, which determines the rights and obligations of the parties involved? 
 
It depends on how the authorities read the obligation to apply for a permit according to Chapter 7 sec 
28a EC. As described above, at least in some situations this will be a matter to be decided in the close 
relationship between the operators and the authorities. 
 
(iv) Is it likely that plans/projects located outside the site (which are likely to have a significant effect 
on the conservation status of the classified site) are assessed? 
 
See above: no difference. 
 

b. Screening for the appropriate assessment: no relationship with the 
management of the site 

 
How has the authority reached the conclusion that the plan/project was not directly related to or 
necessary for the management of the site? Was the concept of ‘management’ interpreted in reference 
to activities necessary to realise SCOs? 
 
This was not an issue here since the project concerned the building of wind power plants. 
 

c. Screening for the appropriate assessment: significant effect 
 
‘Significance’ operates as a threshold for determining whether an appropriate assessment of the 
implications of the project should be conducted. 
 
(i) How is the plan/project deemed to be ‘likely to have significant effects’? Or, in other words, how is 
the project falling below a threshold of ‘risk of significance’? 
 
The Environmental Court stated that the proposed wind power plants effect on the area is not 
insignificant. This is due to the fact that 8 hectares of a priority habitat will be affected long term and 
that the character of the site will be changed. 
 



Milieu Ltd.  Habitats Directive – Report for Sweden / 30 
 

(ii) Is it achieved by: 
(1) a case-by-case approach with a formal decision for each case; 
(2) laying down thresholds or criteria without a formal decision for each case; or 
(3) combining both approaches? 
 
Option 1. 
 
(iii) In assessing the significance, does the authority take into account the following elements: 
- The intensity of the impacts according to the nature, the location and the size of the project; 
- The vulnerability of the habitats/species under protection; 
- The level of existing threats; 
- The cumulative effects of other plans or projects? 
 
According to SEPAs understanding of Ch 7 sec 28a, there should be a general assessment of the 
project´s effect on the site´s natural environment in this initial stage, rather than of the effect on the 
listed species and habitats (“screening”). This is what the Court did. The level of existing threats was 
also assessed; the Court noted the untouched nature of the area. According to the Swedish 
transposition, the cumulative effects are being assessed in the next step (EC chapter 7 section 28b) 
when the assessment whether or not the project can be permitted is being done. Therefore this question 
is not discussed by the Court in this stage. 
 
(iv) When the authority assessed the significant impact of the plan/project on the site: 

(1) Did it properly and explicitly consider the SCOs in its decision? (see in particular the 
Waddenzee case, paras. 46 and 54) 
(2) Did it seek the advice of a nature conservation expert or competent agency before 
making its decision? 
(3) Did it seek public or NGO advice before making its decision? 

(1) No, The Environmental Court did not discuss conservation objectives in this part of the assessment 
which is correct according to the implementation proposed by SEPA since at this stage of the 
assessment the issue is whether the proposed measures have a significant effect on the natural 
environment in general in the site As described earlier, the Courts should consider the typical effect of 
such a activity with normal mitigation measures. (2) Yes, SEPA and the County Administration was 
heard. (3) There was a public hearing. 
 

d. Quality of the assessors 
 
(i) Were the assessors appointed and paid by: 

(1) an independent authority; or 
(2) the operator or the author of the plan? 

(ii) Were the assessors: 
(1) general experts;  
(2) experts specialised in habitat conservation; or 
(3) otherwise? 

(iii) Were the assessors seeking advice from nature protection NGOs and specialised agencies? 
(iv) Were the assessors deemed to be independent from the vested interests? 
 
i) (1): independent authorities 
ii) At the Environmental Court, the case was judged upon by one lawyer (chairman), one technician 
and two layman judges.  
iii) Yes, they had the opportunity to express their views. 
iv) Yes, I believe so. 
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e. Form and content of the appropriate assessment 
 
(i) Do you consider the assessment superficial or appropriate?  In particular, was the assessment 
procedure deemed to be ‘appropriate’ having regard to the conservation objectives of the particular 
site?  
 
Appropriate. Yes, they did consider the conservation aim of the area.  
 
(ii) Did the assessors assess: 
(1) all the environmental impacts of the project (including the effects on cultural heritage or 
human health) or exclusively the impacts on the Natura 2000 site? 
(2) the specific, and not abstract, effects of the plan or project on every habitat and species for 
which the site was designated? 
(3) the cumulative, the indirect, the interrelated and the long-term effects? 
(4) (if relevant) the ‘imperative reasons of overriding public interest’ that justified the plan or 
project? 
(5) the impacts of already completed plans/projects already deemed to be significant pursuant to 
paragraph 3? 
(6) the nature, location and size of compensatory measures? 
(7) the possibility of alternative solutions to the plan or project? 
 
(1) Effects on the cultural heritage were mentioned in the judgement, but that consideration was not a 
part of the Natura 2000-assessment. (2) The assessors considered the specific effect on the affected 
habitat (there were only one). In this assessment, it seems like the Court also included parts of the 
project (electric lines and roads) that was not assessed in the EIA. (3) Cumulative effects of other 
projects were not applicable since the area was totally undisturbed and no other activities were 
planned in the area. The long termed effects were considered. (4) Yes, see question 9c. (5) Not 
relevant. (6) No, not relevant see question 9. (7) Yes, see question 9. 
 
(iii) Did the conductor of the impact assessment try to identify, according to the precautionary 
principle (Article 175 EC), those damages which are still uncertain? 
 
No, in the EIA most effects were considered as very small or insignificant, in fact hardly there. 
 
 
9. SUBSTANTIVE DECISION CRITERION (ARTICLE 6(3) SECOND PHRASE) 
 

a. The scope of the authorisation 
 
(i) Please succinctly describe the authorisation or plan adoption procedure. 
(ii) Was the authorisation of the project or the decision to adopt the plan express and motivated? 
 
i) The wind power company applied for a permit at an Environmental Court. The application was sent 
out for consultation, SEPA, The County Administration Board, (Kammarkollegiet) and the local 
municipality expressed their views. The court visited the area and had a public hearing. The decision 
was then appealed. After another consultation the Supreme Environmental Court agreed on the 
decisions of the Environmental Court. 
ii) Yes  
 

b. Substantive decision criterion guiding the authority 
 
(i) As a matter of law, in cases where the authority is deciding to authorise a plan/project (despite the 
negative conclusions of the assessors), must the authority be aware that it can do so only on the 
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condition that it is convinced that the project/plan will not adversely affect the ‘integrity’ of the site 
concerned?  
 
The Court was aware of this and undertook the test (where after the project was not permitted). 
 
(ii)Did the competent national authority agree to the plan/project only after having ascertained that it 
will not adversely affect the integrity of the site concerned?  
• How did they reach that conclusion?  
• How is the concept ‘integrity of the site concerned’ being defined (by the lawmaker, agency, 
administration, etc) or interpreted? Was it interpreted by reference to formally identified SCOs? Was 
it interpreted as a synonym of ‘significant effect’? 
 
The Court did not agree to the project because it decided that the project would have an adverse effect. 
The Court considered that the aim of the area would not be able to be reached and the SCO´s are 
descriptions of this aim. The aim is to reach a favourable conservation status for western taiga. No, the 
“integrity of the site” is not defined as synonymous with “significant effect”. 
 
(iii) Was the authorisation passed where the assessment demonstrated the absence of risks for the 
integrity of the site? 
 
It was not passed, the Court considered the risk as being too large. 
 

c. Precautionary decision-making 
 
(i) Was the authority aware that pursuant to ECJ case law that in case of any (scientific) reasonable 
doubt over the absence of any effects, they were obliged to refrain from issuing the authorisation? 
(ii) Were there any additional investigations in order to remove the uncertainty being ordered by the 
authority?  
(iii) Does the use of the precautionary principle entail a reversal of the burden of proof from the 
project opponent to the authority authorising the project/plan? 
 
i) Yes, probably. 
ii) Yes, the company had to make an additional survey of the area. 
iii) Yes. 
 

d. Participatory decision-making 
 
Were the concerned public able to raise objections? Was the competent nature conservation agency 
consulted? Was there any public enquiry or other forms of participation? 
 
Yes, both in the preliminary stages of the procedure and on the public hearing. 
 

e. Direct effect 
 
Have the national courts ruled that Article 6(3) has direct effect? 
 
See above (the Botnia Case). 
 
 
10. DEROGATORY REGIME (ARTICLE 6(4)) 
 

a. Were the conclusions of the assessors negative or positive? 
 
The conclusion was negative; i.e., a permit could not be given. 
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b. Absence of alternative solutions 

 
(i) Did the authority abide by the obligation to seek out the least damaging alternative for the 
conservation of the site? 
(ii) Was the authority able to demonstrate that the impact study has found there to be no viable 
alternative? 
(iii) How were the costs of alternative projects being assessed? 
(iv) Did the authority consider a zero-risk option? 
 
(i)-(iv) The court did not consider this issue since it decided that there were no imperative reasons of 
overriding public interest. 
 

c. Balance of interests 
 
(i) Does the site host ‘priority habitats and species’ or ‘non-priority habitats and species’? Which are 
the priority habitats and species? 
 
The site hosts only one priority habitat and no species. 
 
(ii) Were the advantages of the plan/project and alternative solutions carefully balanced against its 
damaging effects for the conservation of natural habitats?  
 
Yes, see below. 
 
(iii) How did the authority interpret: 

(1) the ‘imperative reasons of overriding public interest of a social or economic nature’ 
(non-priority habitats and species); or 
(2) the ‘considerations … relating to human health or public safety, to beneficial 
consequences of primary importance for the environment’ (priority habitats and species)? 

 
The Court only considered the issue of whether there were “imperative reasons..”. It decided that even 
though the building of wind power plants is a positive thing and that it can be considered a public 
interest to produce more energy this way, it could not be considered to be “imperative” and “of 
overriding interest” since the wind power plants in question would produce such a small amount of 
electricity and this amount could easily be produced elsewhere. 
 
(iv) Did the proportionality principle play a key role in this balancing of interests? 
 
No, this principle was not mentioned here. 
 
 

d. Procedural requirements 
 
In case studies where the site was hosting priority habitats and species did the authority seek an 
opinion from the Commission? Please describe the Commission’s opinion. 
 
Not applicable. 
 

e. Compensatory measures 
 
(i) Were ‘all compensatory measures necessary to ensure that the overall coherence of Natura 2000 is 
protected’ enacted by the authority? Please describe these measures.  
(ii) Was the Commission properly informed of these measures? 



Milieu Ltd.  Habitats Directive – Report for Sweden / 34 
 

(iii) Were these measures already in force before the project was carried out? 
 
Not applicable. 
 
 
11. LITIGATION 
 
(a) Please describe the manner in which your MS’s national courts have been adjudicating the cases 
brought before them on the consistency of the assessment and the derogatory procedures. 
(b) Please explain whether the courts were inclined to take into account the doctrine of direct effect 
and consistent interpretation. 
 
See introduction. 
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