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Introduction 
 
I would like to thank the Members of the European Parliament’s Committee on Economic and 
Monetary Affairs (ECON), on behalf of State Street, for the opportunity to participate in this 
public hearing on the proposed Alternative Investment Fund Managers (AIFM) Directive. This is 
a matter of great importance to the financial industry as a whole and also to State Street, and we 
very much welcome the chance to share our views with the Committee. 
 
My name is Robin Oliver. I am Head of Compliance at State Street for the EMEA (Europe, 
Middle East and Africa) region. 
 
Headquartered in Boston, State Street specializes in providing institutional investors with 
investment servicing, investment management, and investment research and trading. We operate 
in 27 countries and more than 100 markets worldwide, and have $13.3 trillion in assets under 
custody and $1.7 trillion in assets under management. Our European workforce of over 6,200 
employees provides services to our clients from offices in Austria, Belgium, France, Germany, 
Ireland, Italy, Luxembourg, the Netherlands, Poland, Switzerland and the United Kingdom.  
 
I have been asked to focus my comments on three matters: (i) the proposed imposition on the 
depositary of strict liability, (ii) the framework for the delegation of the depositary function and 
(iii) the treatment of national private placement regimes. I propose to briefly address each of 
these topics in turn. 
 
State Street’s Position 
 
As an initial matter, I would emphasize State Street’s broad support for the establishment of a 
common framework for the authorization and ongoing supervision of AIFM’s in the European 
Union (EU). We also support measures to enhance overall market transparency, notably in 
respect of information which may help facilitate supervisory oversight of systemic risk and the 
conduct of investor due diligence. 
 
In its current form, however, the draft Directive contains a number of unworkable provisions 
which, in our view, would seriously undermine the market for collective investment funds and its 
ability to support the legitimate needs of the investor community. We therefore urge the EU co-
legislators to work in close cooperation with the European Commission to develop a more 
balanced approach which incorporates both existing legislative precedent and well-established 
industry standards. 
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Depositary Liability 
 
Depositaries are only one of a number of entities that play a role in the safekeeping of fund 
assets. This reflects the dematerialized and electronic nature of the modern securities holding 
framework, where the vast majority of assets are represented not by physically-held certificates, 
but by book-entry entitlements on the records of a chain of intermediaries. Notable in this respect 
are national central securities depositories, which in most markets are the only entity responsible 
for the initial establishment of securities in book-entry form and the formal settlement of 
securities transactions. 
 
As currently drafted, the AIFM Directive would impose on the depositary an obligation to 
restore to an alternative investment fund (AIF) any asset which it held in custody and which for 
some reason may have been lost. Essentially, the depositary would be obligated to guarantee the 
return of all AIF assets, no matter what the circumstances surrounding their loss or who is in fact 
the party at fault. In our view this represents an unnecessary and disproportionate reaction to 
recent, isolated problems in the retrieval of fund assets.  
 
We encourage members of the Committee to carefully consider, in this regard, the likely 
implications of such a radical step: 
 

• First, this approach would profoundly disrupt the current model of intermediated 
securities ownership by imposing virtually unlimited liability on a single entity within the 
chain of custody (the depositary), even in instances where that entity lacks control and/or 
decision-making authority.  

• Second, because of the obligation to guarantee all assets, custody costs would necessarily 
increase to reflect added risk, enhanced capital requirements and the need (if available) 
for substantial insurance coverage. This would have a profound impact upon the 
willingness of depositaries to offer services in more risky geographic regions or on behalf 
of certain investment products, thereby reducing both investor choice and risk 
diversification opportunities.  

• Third, the proposal would undermine investor access to financial industry expertise and 
in so doing, would actually reduce rather than enhance overall investor protection.  

• Fourth, because of heightened complexity and costs, it would not be unreasonable to 
anticipate that many depositaries would either exit or scale back their services to the 
market. This would lead to greater depositary concentration and therefore enhanced 
levels of systemic risk across the funds industry. 

 
As an alternative, we recommend the implementation of a legislative approach reflecting core 
principles in the safekeeping and oversight of fund assets, including the segregation of custodial 
assets from proprietary assets and the uniform imposition on the depositary of the widely 
accepted standard of “reasonable care” or “obligation of means” over assets held. 
 
Delegation of the Depositary Function 
 
Given the complexity and breadth of modern financial markets, we believe that it is essential for 
the AIFM Directive to provide a reasonable basis upon which to delegate functions across the 
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value chain globally. This includes the depositary function, where it is necessary for the 
depositary to have access to specific expertise in the structure and operation of each local market. 
Unfortunately, as currently drafted, the proposed Directive incorporates a number of restrictions 
on delegation which are incompatible with the structure of the market and are unlikely to benefit 
the end investor. As an example, we are concerned by measures which would limit the 
delegation of the depositary function to non-EU entities, including the appointment of a global 
subcustodian. Similarly, we are opposed to provisions which would require prior supervisory 
authorization of delegation by AIFM, as well as measures which would preclude the appointment 
of a depositary within the same economic group as an AIFM, even if there are no conflicts of 
interests. 
 
State Street does, however, agree that it is appropriate to expect the depositary to abide by certain 
standards when delegating functions to other parties under its control. We also agree that the 
depositary must remain responsible for the proper oversight of assets under its control or that of 
its agents. We would therefore welcome clarification of applicable delegation standards at the 
level of the EU.  
 
National Private Placement Regimes 
 
Recognizing the importance of the AIF market to the investor community, we urge the adoption 
of an approach which does not unnecessarily restrict investment and risk diversification 
opportunities. This includes access to third countries funds with comparable regulatory and 
supervisory standards, and the ability to make use of established national private placement 
regimes. Similarly, we encourage agreement on a definition of marketing which is consistent 
with legislative precedent and prevailing market practice.  
 
Although we acknowledge the value of an EU passport for the marketing of AIF to institutional 
investors, we recognize the difficulties of creating a framework which can accommodate non-EU 
AIFM. This can be seen, for example, in concerns voiced by market participants regarding the 
intended meaning of terms like “regulatory equivalence” and “equal market access”, as well as 
the competitive implications of the proposed three-year transition period. 
 
In our view, this can best be resolved by limiting the proposed passport to EU AIFM, while 
maintaining existing national private placement regimes for both EU and non-EU funds. In 
addition, we recommend clarification, in a manner consistent with the UCITS Directive, that the 
marketing of AIF does not encompass placement activity undertaken at the sole initiative of the 
institutional investor (i.e. passive solicitation).  
 
By proceeding in this manner, we believe that EU policymakers can achieve their intended 
legislative goal (the authorization and supervision of AIFM) while avoiding unnecessary 
restrictions on essential investor access to the AIF market. 
 
Thank you once again for the opportunity to share our views on this matter. I am happy to 
entertain any questions which you may have.  
 


