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Markus Miederhoff, Allianz Global Investors Europe GmbH

Ladies and Gentlemen,

I am honoured of having the opportunity to help you finding the proper regulatory response to the most 
challenging situation we all have experienced in global financial markets.
Being asked to contribute to this debate from the perspective of a large EU company, first please let 
me briefly introduce myself. As European Head of Legal and Compliance at Allianz Global Investors I 
am in charge of meeting applicable regulatory requirements and other legal obligations in all EU 
countries in which we operate, be it via domestically authorised investment fund companies or be it on 
the basis of so-called “EU-passports” provided by MiFID and/or the UCITS-Directive.
At the same time I understand you are interested to learn about the perspective of our parent company 
Allianz SE. To me this perspective is a very good proxy for our institutional clients in general and you 
should not be surprised that there is full alignment of views from an investor perspective as well as 
from our product provider perspective.
We understand asset management as a fiduciary business for our clients. If ever there has been any 
doubt, the very difficult economic consequences of the financial crises to asset managers and 
investors alike have demonstrated that both should share the same interests when it comes to the 
fundamental principles of global investing. 
The proper regulatory framework is definitely a core element of these fundamental principles. While 
some market participants - with all individual justification - would be right to argue that they have not 
been the root of the problem, to only consider a new regulatory regime for those who caused the 
problems would be the wrong lesson to be learned from the crisis. Even with my admittedly limited 
economic expertise on actual correlation levels in financial markets it seems obvious to me that such 
sector specific response can not deliver the safeguards that are needed to be better prepared against
future systemic risks. I have no doubts that regulatory loopholes and/or room for regulatory arbitrage 
will always be an incentive to test the limits of every regulation. Of course this does not mean that 
regulation is the magic bullet for financial markets, I simply want to underline that any regulation that is 
deemed necessary can only work if it meets the market reality test, i.e. is not founded on artificial 
formalistic distinctions.

Scope
As the title of the proposed Alternative Investment Fund Manager Directive indicates, it aims at 
introducing a new regulation for managers of collective investment schemes that are not covered by 
the UCITS-Directive. This starting point already prompts me to make two remarks which I feel are not 
always reflected in the current debate:

- the AIFM proposal does have a sector specific limitation; it only addresses collective asset 
management

- the AIFM proposal does not introduce European regulation for non-UCITS investment fund 
managers, it extends existing MiFID legislation in this respect and creates a third category of 
asset manager alongside UCITS management companies and individual portfolio 
management.

The key difference between the AIFM-Directive and the UCITS-Directive will be that it regulates the 
manager and not the product. Given the pan-European retail nature of UCITS its product regulation is 
appropriate and this is also what UCITS IV just recently confirmed. To also introduce product 
regulation for all other types of collective investment funds looks to me like a mission impossible if 
indeed the goal was to avoid regulatory loopholes; at the same it likely raises many unnecessary 
questions about relevant borderlines. All these difficulties should not arise with the proposed manager 
regulation approach. Of course this means that at least there must be no inconsistencies of standards 
between the 3 categories of asset managers. 
By its very nature the manager regulation tends to be all-embracing. Again, this is an absolutely 
convincing consequence. The real issues with the “one size fits all approach” start one level deeper: 
manager regulation includes many different elements such as authorisation needs, capital 
requirements, organisational principles and reporting obligations. At this level I can not see how a “one 
size fits all approach” can be proportionate to very different types of product and/or investors at the 
same time. To a certain extent this is also acknowledged by the perceived need to introduce 
distinctions based on asset under management thresholds and/or use of leverage.
Let me explain this aspect in some more detail using the example of the German Spezialfonds. Due to 
its limited number of investors – maximum 30, actually in most cases only 1 – this fund type does not 
classify as a UCITS. Following the logic of the proposed AIFM-Directive this leads to its classification 
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as AIF, hence its management company is considered to be an AIFM. At the same time, every 
management company of a German Spezialfonds classifies as UCITS management company, mainly 
because the relevant German law does not establish different authorisation levels for both types of 
funds due to the historic reason of the German Spezialfonds having emerged as a practitioners fine-
tuning of what used to be a normal UCITS.
Basically there is nothing to say against a management company being covered by two sets of 
regulation. Ideally this could be covered with one single authorisation, but that is only a technical side-
aspect. What should be really important are the ongoing obligations connected to each single
category. If at manager level a differentiation was felt proportionate from an investor protection 
perspective, systematically retail managers should face more stringent regulation than institutional 
managers. As far as the focus is on systemic risk, only if indication exists that institutional mandates 
are more risky than retail mandates an opposite logic would have its merits. In reality however, 
institutional mandates are typically not different from retail mandates as regards investment strategies 
and universe. The opportunity for retail investors to participate in the benefits of institutional investing 
lies at the heart of the investment fund industry.
To capture different levels of systemic risk, only a product specific concept should be meaningful. 
While this might seem to appear as deviation from the supported catch-all approach, it is not. It is only 
a call for proportionate definition of ongoing regulatory obligations on the basis of full regulatory 
supervision of the European investment fund industry. Again, to use the example of the German 
Spezialfonds, a new regulation that creates unnecessary bureaucratic hurdles either leads to a 
substitution of this vehicle by segregated accounts or to designing its fund regulation in a way that 
minimises bureaucracy and keeps the needed flexibility by using an as broad as necessary language
in the first place. In both cases the result for supervisory authorities should mean less transparency 
than today.   

Third Country issues
Another consequence of the proposed AIF definition would be that all investment funds established 
outside of Europe should classify as AIF, irrespective of their regulatory status in their respective 
domicile. The practical impact would be a severe restriction if not impossibility for European asset 
managers to perform portfolio management services for non-European investment funds. As sub-
delegation to portfolio managers outside Europe does provide close to the market expertise for 
European funds, vice versa US, Middle East and Asia Pacific based investment funds are using 
Allianz Global Investors know-how available in Europe for their local client base. Once more, the 
problem is not the required authorisation as AIF but the respective consequences for non-European 
funds managed under that authorisation. In particular when these products are not even marketed in 
Europe it is hard to understand why European investor protection rules should prevent European 
asset managers from exploiting these business opportunities.
While for global asset managers there will always be ways of dealing with such isolationistic 
demarcations for non-European business, restrictions to sub-delegate asset management activities for 
European products to entities outside Europe would deprive European investors from access to the 
best possible management skills. This is particular true for global asset managers like Allianz Global 
Investors who have structured themselves against this goal. Despite some questionable differences in 
detail, MiFID and the UCITS-Directive already provide for a robust regulatory system on delegations. It
may be complemented by some third country equivalence criteria but clearly should not require a 
complete overhaul. If the aim was to really support efficient and effective risk management, to 
enhance the possibilities for group wide internal control structures on the basis of sub-delegations -
alongside the UCITS management company passport - should provide for much more benefit than 
artificial considerations based on political borders, at least within the Single Market of the EU.   

Marketing
I can not agree more to the de Larosière report on that the financial crisis is a wake up call for Europe 
to live up to the growing reality of the Single Market. In this respect the proposed AIFM-Directive only 
introduces one new element, but at least an important one. To have a harmonised regime for private 
placements of investment funds to professional investors should help the industry and investors alike 
to efficiently bring together the most suitable product offerings with individual risk-return demands.
Three questions are discussed in this context:

 Should national private placement regimes continue to exist in parallel to the new regime?
 Should reverse solicitation be regarded as a regulated activity?
 Should the regime extent to third-country investment vehicles?
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All three questions have to be answered in light of what shall be the purpose of a harmonised private 
placement regime. To the extent a national regime will stay behind the possibilities of the new regime, 
its co-existence becomes meaningless. Where today in a given jurisdiction more flexible regimes are 
working without apparent problems, I can not see why a national legislator should feel prompted to 
scale down its regime to a more restrictive European standard, in particular if the introduction of a 
harmonised regime aims at a minimum standard of legal certainty within the Single Market. Similarly 
the issue of reverse solicitation will be of much less relevance than today once a well functioning 
European regime exists. Of course the argument can not be ignored that reverse solicitation can be 
misused for circumventing regulatory restrictions. But in the end it needs the institutional investor to 
initiate the transaction and it is the institutional investor who should know best where to give up legal 
protection. If such institutional investor is a regulated entity, proper due diligence efforts might be 
introduced at its level. But any general limitation of own initiatives to freely invest own assets are 
neither proportionate nor compatible with basic principles of civil liberty. This should also be the driving 
argument to not discriminate against third-country investment funds. The terminology of a passport is 
misleading in this context as it carries the connotations of a product passport which exists for UCITS 
as a retail product.
Last but not least the interplay with MiFID should also deserve some clarification with regards to 
distribution and not only portfolio management. It would not seem appropriate to open the new private 
placement regime to asset managers for only the AIF it manages but not to MiFID regulated 
distribution entities, in particular if both belong to the same group.

Depositories
Leaving aside that the Madoff scheme only collapsed as a consequence of the financial crisis, the 
proposed new regulation on depositories of investment funds is probably the one element of the 
AIFMD that emerged from distinct investor protection considerations. At first glance the asset 
management industry could relax and treat this as a problem of depositories. But that would of course 
be short-sighted. A regulation that leads to increased prices and/or even the disappearance of some 
otherwise interesting investment opportunities is difficult for asset managers and investors alike.
As a starting point it is worth to remember that the criminal action by Madoff indeed also affected some 
European UCITS but the ultimate fraud was not at all specific to investment funds. At Madoff level the 
investments materialized in normal security deposits and investment funds were only misused as 
feeder vehicle. Investment funds are using global custody networks as all other participants in financial 
markets do. And they are sharing the same level of risk.
Investors – with their assets in segregated banking accounts as well as in investment funds – are right 
to expect the safekeeping of their assets without adding exposure to risks that are not inherent in their 
investments. Furthermore only the depository who selects the sub-depositories shall be in a position to 
evidence that it had applied with required standards of care. Insofar it is appropriate that the proposed 
AIFMD introduces an inverse burden of proof. Problematic is only the proposed negative evidence, i.e.
that something could not have been avoided as opposed to evidencing diligent selection and 
monitoring of sub-depositories.
Finally, this kind of sub-delegation must not be confused with sub-delegations within the chain of asset 
management. Global custody is typically a network of many service providers and not one single 
worldwide product offering assembled by one single depository.
Thank you for your attention.
Brussels, 10 November 2009 
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