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1. Introduction

Thank you Mr. Chair
Members of Parliament
Dear Colleagues

At this stage, after listening to the contributions of my learned and esteemed 
colleagues, it is not easy for me to add much of value to the discussion.
Nonetheless, I will try and I shall follow the structure of Mr. Ramón Jáuregui’s 
excellent report.

First of all I should say, however, that I represent Denmark’s national human rights 
institution. The Danish Institut for Human Rights is an independent state institution 
mandated, amongst other, to advice the Parliament and Government on 
Denmark’s human rights obligations. I am happy to be able to perform this 
function also vis-à-vis the European Parliament.

Since we are an independent institution, I do not express my own personal 
convictions; I express my professional opinion from the human rights perspective. 
Moreover, since we are independent and since I want to maintain my professional 
integrity, I will seek to advice the Committee as such and provide as open and 
honest information as possible. I am here not to serve any political wing of the 
European Parliament, but to assisst all members of the Committee.

2. General considerations

First a word of caution: Please do not think that it is an easy thing for the EU to 
accede to the ECHR. I participated in the Seminar organised by the Spanish 
Presidency in Madrid in early February and much enthusiasm was displayed – most 
based on political and symbolic consideration. Over the last 6 weeks, many 
persons and institutions have highlighted the need for urgent action and speedy 
negotiations. And the Commission is moving forward ambitiously seeking to 
maintain the momentum of the process. Nonetheless, we should realise that 



complex legal and technical issues need to be resolved – and that the impact in
practice on human rights protection in Europe is likely to be marginal. Accession 
should add value to the human rights protection of persons within the jurisdiction 
of the EU.

The current system generally works well and the utmost care should be taken to
ensure that EU’s accession will not complicate matters more that it will actually 
improve them . 

The EU should after accession as far as possible be treated on equal footing with 
other Contracting Parties and should only be subject to exception if this may ne 
strictly necessary to respect the special characteristics of the Union and Union law. 
The accession arrangement should not be taken to grant privileges to the Union.

The Lisbon Treaty states that the Union accedes to the ECHR (Article 6 § 2), but 
Protocol No. 8 relating to Article 6 § 2 of the Treaty on European Union on the 
Accession of the Union to the ECHR points to five main issues that must be resolved 
as part of an accession arrangement. I will revert to those particular issues later. At 
the receiving end, the ECHR merely states that the Union “may accede” to the 
ECHR (Article 59 § 2, Protocol 14 article 17). The Explanatory Report leaves open 
the choice between an amending protocol and an accession treaty (§ 101) while 
making it clear that “a second ratification procedure will be necessary” in respect 
of further modifications that are necessary to pave the way for the Union’s 
accession.

Since the entry into force of the Lisbon Treaty and Protocol no. 14, the Interlaken 
Conference convened by the Swiss Chair of the Council of Europe led to the 
Interlaken Declaration of 19 February 2010, which includes a provision in § 12 on 
“Simplified Procedure for Amending the Convention”. In other words, the Council 
of Europe is facing another revision of the ECHR and it may prove to be advisable 
to for the Council of Europe and the European Union to include the matters 
relating to the Union’s accession to the ECHR in there foreseen amendment of the 
ECHR. But then again it may not be advisable as an accession Protocol may find 
an easier way to ratification than a general protocol on either the Statute of the 
Court or the amendment of the ECHR.

Accession is likely to take a long time. We are facing difficult and political 
negotiations and the subsequent ratification may not be smooth. The Union does 
not have the power to determine the faith of the Union’s ambition – the power 
ultimately rests with the Member States of the Council of Europe.

3. Comments to Mr. Ramón Jáuregui’s draft report of 2 February 2010

Para 1:
No comments



Para 2:
The report states that accession “does not entail any extension of the powers of 
the Union”. Reference should here be made directly to Article 6 § 2 of the Treaty 
and the text may be amended and use the text of the Treaty: “shall not affect the 
Union's competences as defined in the Treaties”. Reference might also be made 
to Article 2 of the Protocol stating that accession “shall not affect the 
competences of the Union or the powers of its institutions”.

Apart herefrom, it is obvious and goes without saying that the Union’s 
competences are defined in the Treaty and not in the ECHR.

New para:
If find it relevant to emphasise that the Protocol makes it clear that positive steps 
have to be taken to secure that the limits of the Lisbon Treaty and the attached 
Protocol are observed. It is not sufficient to state that accession will not mean this 
or that or will not have this or that consequence. This emerges from the clear 
language of the Protocol: “The agreement referred to in Article 1 shall ensure that 
accession of the Union shall not affect the competences of the Union or the 
powers of its institutions. It shall ensure that nothing therein affects the situation of 
Member States in relation to the European Convention…” (Emphasis added).

This should be added to the report as the European Parliament might undertake a 
role in ensure the respect of the Lisbon Treaty and attached Protocol no. 8.

New para:
Pursuant to Article 1 of the Protocol: “The agreement relating to the accession … 
shall make provision for preserving the specific characteristics of the Union and 
Union law ….”.

This is the first requirement of the Protocol and it should be added to the Report, 
although it is of course highly dubious what is meant by “the specific 
characteristics of the Union and Union law” in respect of accession to the ECHR.
Special rules should be adopted only where necessary as the Union should not be 
granted favourable treatment in comparison with other Contracting Parties under 
the ECHR

Para 3: 
The report makes reference to Article 2 of the Protocol and observes that “the 
agreement on the accession must not affect the particular situation of the 
Member States in relation to the ECHR and its protocols in general and in respect 
of derogations and reservations”. This text corresponds more or less to Article 2 of 
the Protocol. 



However, paragraph 3 states towards the end that reservations and derogations 
of States “have no effect on the legal position of the Union in relation to the 
ECHR”. This does not emerge from the Protocol. In fact, this is exactly where the 
most serious challenges to EU accession are likely to emerge. I will get back to this 
in a few moments when I turn to para 4.

However, first I would like to point out that I do not really see how one state’s 
derogation from the ECHR can affect the EU’s obligations under the ECHR. If the 
EU shall respect States’ derogations, one State’s derogation from the ECHR should 
have effect also in respect of the EU as such where relevant. But why should the EU 
not have the power to decide whether it feels fit to derogate from the ECHR?

Para 4:
This paragraph deals with the scope of the Union’s accession and this is where 
major challenges emerge. The Treaty refers only to the ECHR, but the Report 
considers that the EU should accede to “all the protocols which at least partially 
concern matters where the union possesses powers (No. 1, 4, 7 and 12)”.

Challenges emerge in this context because some Member States are of the view 
that the EU should not be bound by the ECHR and attached Protocols to a greater 
extent than the States themselves are bound by the ECHR and attached 
Protocols. It is therefore likely that the Union will adopt a two-stage tactics and first 
accede to the ECHR and later accede also to some Protocols.

From the perspective of the Union and the Charter of Fundamental Rights, there 
are no reasons not to accede to all Protocols. Why should the Union no be willing 
to subscribe to European human rights standards protected by the Court in 
Strasbourg and already covered by the EU Charter?

My advice to the Parliament is to push for a pure EU view on accession and work 
to convince States (Governments) that EU accession will not affect the situation of 
Member States even if the Court becomes competent vis-à-vis the Union where it 
is not competent vis-à-vis the individual Member States.

One needs nonetheless understand why the matter is seen as a different one from 
the perspective of States. Why may States find it challenging to accept the 
jurisdiction of the Strasbourg Court vis-à-vis the Union, if - in a given case - the 
Strasbourg Court would not have jurisdiction vis-à-vis the State. And why is the 
common-minimum-standard-principle problematic?

If the Union engages in this pick-and-choose exercise and only accedes to what 
all the EU States have accepted, the Union will have to accede to the ECHR - and 
possibly some or all the Protocols - while at the same time respecting all of the 
limits to the ECHR-coverage of all the 27 EU States.



This means that any State that has not signed or ratified a protocol will impose 
limits on the Union’s accession. And any State that has unilateral limits on its 
obligations - e.g. in the form of reservations and derogations - will impose limits on 
the Union’s accession. Unilateral declarations may also have to be taken into 
consideration.

So one may ask: What are the consequences if the reservations etc. of States 
affect the legal position of the Union under the ECHR? In respect of the ECHR itself, 
this affects at least 10 EU Member States that have reservations/declarations.

 In respect of Protocol no. 1 on property, education and elections, some 10 
States have reservations and more have declarations.

 In respect of Protocol no. 4 on in particular freedom of movement and 
collective expulsion, 3 EU Member States have either not signed or ratified 
and 6 EU states have reservations or declarations.

 In respect of Protocol no. 7 on procedural safeguards in cases concerning 
expulsion of foreign citizens and right of appeal in criminal cases, 3 EU 
Member States have either not signed or ratified and 8 have reservations or 
declarations.

 In respect of the general Protocol no. 12 on non-discrimination, some 20 EU 
Member States have either not signed or not ratified the instrument. This is a 
particular challenge in light of the fundamental nature of the non-
discrimination principle in EU law and in Article 20 and 21 of the Charter.

The figures mentioned here are based on a very a quick count and may not be 
accurate. And I have only looked at the protocols mentioned in the draft Report 
or Mr. Ramón Jáuregui. Also, the nature of declarations and the relevance of 
reservations need to be analysed further if the scope of the matter should be 
clarified.

Nonetheless I find it safe to conclude that if the common-minimum- or the back-to-
back principle is followed, there will be many holes in the EU’s accession and 
many holes in the Strasbourg Court’s jurisdiction. In Denmark we have a saying 
that something has holes like a Swiss cheese. And this is likely to become the reality 
of the Union’s accession: It will have as many holes as a Swiss cheese because the 
Union will be made to stand back-to-back with the Member States and carry 
forward their reservations etc. in order to ensure that the situation of the Member 
States is not affected as outlined in Article 2 of the Protocol.

The more holes in the accession cheese, the less effective will the protection be 
and the more burdensome will it be on individuals, states, the union and the 
Strasbourg court to work the way through the new legal landscape.

In practical reality, the EU’s accession to the ECHR and attached Protocols will not 
affect the Member States’ obligations under the same instruments. States and 
Union are different legal subjects. Yet, due to political reality EU accession is likely 



to be limited or full of holes and thus without the legitimacy that the EU seeks by 
way of accession. 

Para 5:
Para 5 addressed Protocol no. 8 Article 1 (a), which states that the accession 
agreement shall make provision for “the specific arrangements for the Union’s 
possible participation in the control bodies of the European Convention”.

I will go into details and refer e.g. to the Report of the Council of Europe Steering 
Committee of 28 June 2002.  Accession should as far as possible avoid special 
arrangements for the EU that should as far as possible be considered a 
Contracting Party on equal footing.

Para 6:
The Report gives air to the idea that the Union should be exempt from inter-state 
complaints under Article 33.1 But why should the Contracting Parties not be 
allowed to make use of Article 33 in respect of one Party only, namely the Union? 
Why should the Union be treated favourably in this respect?

The collective guarantee is fundamental under the ECHR. To exempt the Union 
from accountability runs counter to the whole idea of the ECHR. If we take the 
ECHR seriously, we must remember that the individual complaint mechanism was 
not the original accountability mechanism. Since there is limited access to 
individual remedies against the Union’s violations of the ECHR, the alternative 
remedy is at least of symbolic importance. 

The only reason why the inter-party mechanism should not apply to the EU is either 
based on a principle that the Union should avoid accountability or that the Union’s 
internal annulment proceedings should prevail over the ECHR’s inter-party 
complaints mechanism. But why should one Contracting Party’s internal rules 
prevail over those of the ECHR? No other Contracting Party is entitled to special 
treatment in this respect.

The ideas has been voiced that even States should be barred from resorting to 
inter-state complaints in respect of all cases of relevance to EU law. States may be 
under a duty of loyalty under EU law, but why should EU law prevail over the 
ECHR?

The Union and the EU Members should be subject to the same obligations as other 
Contracting Parties to the ECHR.

                                               
1 Article 33 o “Inter-State cases” reads: ”Any High Contracting Party may refer to the Court any 
alleged breach of the provisions of the Convention and the protocols thereto by another High 
Contracting Party.” and since the EU is no a State, the provision does not apply. The text of article 
33 refers only to a “High Contracting Party” and the EU will be such a Party if and when it ever 
accedes to the ECHR. The title is not binding on the interpretation.



Para 7:
Paragraph 7 is based on the Protocol’s Article  (b) stating that the accession 
agreement shall make provision for “the mechanisms necessary to ensure that 
proceedings by non-Member States and individual applications are correctly 
addressed to Member States and/or the Union as appropriate.”

In practice, there may be instances where an application may be directed 
directly towards a State or the Union, but in practice the lines division will not be 
clearly defined. This is due to the fact partly that the rules on attribution under 
public international law are not clear, partly that the distinction between States 
strict international obligations and States discretion within the scope of their 
international obligations is far from clear.

I agree with the draft report’s suggestion that the State and the Union may be 
subject to a complaint in the same case if the line of division is not clear. It will then 
be left to the Strasbourg Court to decide – in light of the contentions of the State 
and the Union – whether the State and/or the Union shall be held responsible for 
an alleged violation of the ECHR. This is an ordinary part of the Court’s activity.  No 
special provisions are needed to take account of these cases.

Para 8:
The report suggests that the Union and the States should be granted access to act 
as co-respondents. First of all, the report should reflect the fact that the Union and 
the States may join proceedings as third party interveners. This has happened in 
several cases and there is not reason to change the rules of the ECHR in this 
respect. If the Union is the respondent party, it will act accordingly and States may 
intervene as third parties (ECHR Article 36 and Rules of Court Rule 44). Similarly, if a 
State is the respondent party, the Union may act as third party intervener. This is 
the starting point and the rules of the ECHR are sufficient to secure the interests of 
the Union and the States in most cases.

However, the idea of a co-respondent procedure should be amended to reflect 
the practical needs of adjudication before the Strasbourg Court. The practical 
need for adjustments emerges in two situations:

 If an applicant has lodged a complaint against the wrong legal subject 
(e.g. a State in stead of the Union, the application would currently be 
dismissed (dismissal ratione personae).

 If an applicant has failed to lodge a complaint against a relevant legal 
subject (e.g. only the State and not also the Union), the party not subject to 
the application will go free, but may of course intervene as a third party.

In light of the complexity of the line of division of responsibility between the States 
and the Union, there may be a need to draw up new rules to take account of the 



complexity that will emerge in respect of the line of division of responsibility 
between a State and the Union. But the distinction between respondent parties 
and third parties should be strictly maintained.

Provisions should be made to ensure that these instances are addressed as 
smoothly as possible and that the interests of all parties – in particular the individual 
applicants – are safeguarded to the extent possible.

Finally, in the draft report the word “respondent” should be used rather than 
“defendant”. 

New para:
The Report ought in my view to add a new provision on the access to effective 
remedies in respect of the EU. The EU does not appear to fully give access to 
effective remedies as guaranteed by Article 13 ECHR. Individuals accordingly 
cannot be asked to exhaust local remedies pursuant to Article 35 § 3 as a 
precondition to lodging a complaint with the Court. 

The scope of the matter is not easily resolved. There are several obstacles to the full 
access to individual remedies in EU law. First, even the new criteria for lodging 
annulment proceedings are not sufficiently wide to grant access to individual 
remedies in accordance with Article 13. Secondly, the preliminary reference 
procedure is not considered an individual remedy, but a means of cooperation 
between national courts and the ECJ. The ECJ may reinterpret the duty of national 
courts to make preliminary references and thus seek to ensure that more EU 
fundamental rights cases are referred to the ECJ, but this does not alter the nature 
of the procedure. Thirdly, there are limits to the ECJ’s jurisdiction.

The Union should consider whether a reservation should be made when acceding 
to ECHR Article 13.

Para 9: 
No comments.

Para 10: 
No comments, except that the Charter may not be allowed to prevail in case of 
conflicting rights. The ultimate power to resolve conflicting rights rests with the 
Strasbourg Court.

Para 11: 
No comment

Para 12: 
No comment



Para 13: 
No comment.

Para 14: 
No comment.

Dr. jur. Jonas Christoffersen
Executive director



4. Executive Summary
 The utmost care should be taken to ensure that EU’s accession will not 

complicate matters more that it will actually improve them. Accession 
should add value to human rights protection and the EU should be treated 
on equal footing with other Contracting Parties (introduction and para 5)

 It goes without saying that accession shall not affect the Union's 
competences as defined in the Treaties (para 2)

 Positive steps have to be taken to secure that the limits of the Lisbon Treaty 
and the attached Protocol are observed (new para)

 The specific characteristics of the Union and Union law shall be respected in 
the accession arrangement, but only where necessary as the Union should 
not be granted favourable treatment in comparison with other Contracting 
Parties under the ECHR (new para)

 The role of EU Member States’ derogations to the ECHR should be analysed 
(para 3)

 Union accession will not affect the situation of Member States under the 
ECHR as the Union and States are different legal subjects. Even if the Court 
becomes competent vis-à-vis the Union it will not be competent vis-à-vis the 
individual Member States. The Union should accede to the eCHR and all 
Protocols as the Union’s accession is otherwise likely to be limited and/or full 
of holes and thus without the necessary legitimacy (para 4)

 Technical aspects of accession are addressed in e.g. Report of the Council 
of Europe Steering Committee of 28 June 2002 (para 5)

 Neither the Union nor the EU Member States should not be exempt from 
inter-party complaints and they should be subject to the same obligations as 
other Contracting Parties to the ECHR (para 6)

 The State and the Union may be subject to a complaint in the same case 
and no special provisions are needed to take account of these cases as it is 
part of the Strasbourg Court’s ordinary adjudicatory role to determine 
whether a State and/or the Union shall be held responsible for an alleged 
violation of the ECHR (para 7)

 The Union and the States may join proceedings as third party interveners
and this should be reflected in the report. A co-respondent procedure may 
be relevant to take account of the complexity of the line of division of 
responsibility between the States and the Union. Provisions should be made 
for a smooth allocation of responsibility and standing. The distinction 
between respondent parties and third parties should be strictly maintained
(para 8)

 The EU does not appear to fully give access to effective remedies as 
guaranteed by Article 13 ECHR and individuals accordingly cannot be 
asked to exhaust local remedies pursuant to Article 35 § 3 as a precondition 
to lodging a complaint with the Court. The Union should consider whether a 
reservation should be made when acceding to ECHR Article 13 (new para)
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