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22.3.2010

Briefing note
of the hearing on the accession of the European Union to the European
Convention for the Protection of Human Rights and Fundamental 
Freedoms

Thursday 18 March 2010, 9.00

Committee on Constitutional Affairs

• Ramón JÁUREGUI ATONDO, Rapporteur (Committee on Constitutional Affairs)

Mr Jáuregui Atondo began by discussing how negotiations dealing with the Union’s 
accession to the European Convention on Human Rights (ECHR) will work. For instance he 
posed the question of exactly who would negotiate on behalf of the Union and the 
Convention respectively. He continued by posing a number of other important questions dealt 
with in his draft report including: 1. should the Union accede to the ECHR as if it had merely 
the status of another signatory state? 2. Should the Union accede to the additional protocols? 
3. Should it make a financial contribution? 4. What could Parliament's role be in the election 
of the 'Union's judge'? 5. Are violations of the Convention deemed to be carried out by the 
Member States singularly or the Union as a whole? He also highlighted that not all Member 
States have subscribed to all of the protocols under the Convention – in fact only two of them 
have been fully subscribed to by the Member States, it was pointed out. 

• Kinga GÁL, Draftswoman for opinion (Committee on Civil Liberties, Justice and 
Home Affairs)

What we need to focus on is what benefits accession will bring to citizens of the Union, or in 
other words, what its ‘added value’ will be in this regard. Accession of the Union to this 
instrument will make for a more coherent internal system of human rights’ protection.  Now 
that protocol 14 has been ratified, the road to accession has been paved. The question then 
arises as to how the Union, as a new legal entity, will accede to this convention. These
questions, however, should not delay the negotiation process. 

• José A. PASTOR RIDRUEJO, Professor Emeritus at the Complutense University of 
Madrid

Mr Pastor Ridruejo began by pointing out that the Union has not yet reached a high enough 
level of legal certainty in this most sensitive area of human rights’ protection. The time had
now come, he said, to undertake some general reflections with regard to the institutional and 
procedural aspects of accession. The question then arises as to the exact role of the Court of 
Justice will have here, and the consensus seems to be that the Luxembourg Court will have a  
status analogous to that of a supreme Court of one of the Member States. There should be a 
permanent ‘Union judge’ appointed to the Strasbourg Court principally to adjudicate upon 
cases in which the Union is a defendant. The need to reform the system operative in the Court
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of Human Rights as said in paragraph 11 of the draft report was highlighted. Without a 
thorough reform of the Court, the Union will not reap the benefits of legal certainty provided 
by the Lisbon Treaty. 

• Antonio PAPISCA, Professor at the University of Padua, UNESCO Chairholder, 
UNESCO Chair in Human Rights, Democracy and Peace

By accession to the ECHR, the Union will be joining one of the world’s most advanced 
regional Human Rights’ protection systems. As such, the Union will be giving full effect to 
the rule of law within its own territory. Accession by the Union as a sui generis entity will 
mean that it recognises the supra-national status of the Court in Strasbourg. Through all of 
this, though, the cultural specificity of the Union must be respected, its identity as a whole 
and the importance of its legal order. The Charter of fundamental rights, for instance, relates 
to the ‘moral’ value of the Union. Thus, the Union is an international legal person whose 
status is by no means inferior to that of a state. The participation of the union in bodies 
belonging to the Council of Europe is also essential. 

• Norbert Paul ENGEL, Publisher of 'Unionropäische Grundrechte-Zeitschrift' 
(European Journal of Fundamental Rights)

The principal question involves which are the advantages of the Union’s accession to the 
ECHR. These are twofold: The Convention is a collective system and it strengthens the 
legitimacy of the Union. Since Human Rights’ protection is not implemented in a hierarchal 
manner in the sense that the signatory states work together with a common goal, interference 
in the internal affairs of Member States is therefore not relevant. It should also be noted at 
this juncture that the Union is already bound by the Convention indirectly through Article 6 
on the Treaty on the European Union and the European Court of Justice (ECJ). By accession 
to the ECHR, the Union is no longer an object of scrutiny but becomes an actor within the 
process. The independence of the Court of Human Rights should be ensured. 

• Jean Paul JACQUÉ, Professor at the University of Strasbourg and Honorary Director 
General of the Council of the European Union

There is a difference between respecting human rights on the one hand and having the 
competence to legislate in this field on the other – for example, in the area of respect for 
religious freedom, the Union must respect and attempt to uphold this right, however it does 
not have the competency to legislate under this heading. The union will be submitting to an
external control and accession will further involve some oversight in the area of Common 
Foreign and Security Policy by the Court of Human Rights. Which protocols should the 
Union accede to? It is not necessarily the case that the Union should accede to the same 
protocols as the Member States. In any event, the Union must accede to all protocols that 
come within the purview of the Charter. Furthermore, it must be stressed that the Strasbourg 
Court shall not interpret either Union or national law. 

• Olivier de SCHUTTER, Professor at the University of Louvain-la-Neuve (UCL)
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It is not for the Strasbourg Court to interpret the law of the Union or the law of the Member 
States. The question of authorising Member States to defend themselves before the Court of 
Human Rights is an important one. The intervention of the Union should be on a 'de jure' 
basis. Here, the Union will be a party to the action, so therefore it will be a case of joint and 
several liability. Notwithstanding article 33 of the ECHR, states should not be permitted to 
litigate against each other. This principle makes many uneasy, but it can be justified by an 
analogy to Article 55 of the Convention.

• Viviane REDING, Vice-President of the European Commission, Justice, Fundamental 
Rights and Citizenship

Mrs. Redding began by reminding everyone that the Commission had, the previous day, 
agreed upon a mandate for negotiating the accession of the Union to the ECHR.  It will now 
be given to the Council who need to agree to it.  The Parliament will be kept fully informed. 
Accession to the ECHR is one of four aspects of the human rights policy of the Union, she 
said: 1. The Charter which goes further than the ECHR, as it includes economic and social 
rights and "third generation" rights such as data protection, and bio-ethics.  2. The
Stockholm Programme. The commission pushed the button to give effect to a 5 year Action 
Plan for Home affairs and justice based on the this Programme.  3. The division between
Home Affairs and Justice, fundamental rights and citizenship by the Commission shows 
a commitment to strengthening justice and fundamental rights in the Union. 4. The ECHR
which offers guarantees to individuals who claim to be the victims of the action of the Union
or of its institutions, who will be able to bring a claim before the Strasbourg Court. This will 
enhance the overall credibility of the Union. Furthermore, there are 4 protocols to the ECHR 
which have not been ratified by all Union Member States.  The Commission is convinced that 
any of these protocols may be relevant to the exercise of the Union's powers.  These are 
enshrined in the Charter; therefore accession to these protocols is desirable. However, since 
the Member States are divided the Commission proposes:

o To grant the Union the right to accede to all protocols, and then
o To decide later to which protocols the Union will accede.

Accession must preserve the specific characteristics of Union law, and recognise the Union as 
a distinct legal entity with autonomous powers and to do so there must be some procedural / 
technical modifications:
The co-defendant mechanism: it is essential to ensure that the Union has the right to join 
proceedings against Member States, especially where the Member State has adopted 
legislation in conformity with Union law and could only have avoided the violation by 
breaching Union law. For a judge to be elected on behalf of the Union is a must and the 
European Parliament should be represented in the Parliamentary Assembly when this judge is 
elected.

• Christiaan Willem Anton TIMMERMANS, Judge at the Court of Justice of the European
Union

The co-operation between the two Courts has been excellent since the entry into force of the 
Lisbon Treaty and the Convention has in any case become binding on the Union by virtue of 
the Charter. Therefore, since the convention must already be applied as a minimum level of 
protection - what need is there for the Union to accede? This can be answered in two ways: 1. 
the Union will be incorporated into the pan-European system of Human Rights. 2. It will put 
an end to the abhorrent situation of cases in which a Union institution has violated a 
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Convention right and a Member state is held responsible. The system as it will stand after 
accession will be very different since the Union itself can be condemned by the Strasbourg 
Court. It is indispensable that a mechanism exist to have the opinion of the ECJ given before 
that of Strasbourg. A way around the current problems relating to the preliminary ruling 
system would be to create a mechanism at Union level, for example having the Commission 
apply to the ECJ to have the Luxembourg Court decide on the compatibility of an act of the 
Union or an act of a Member State with the law of the Union beforehand. 

• Serhiy HOLOVATY, Vice-Chair of the Committee on Legal Affairs and Human Rights 
of the Parliamentary Assembly of the Council of Europe and former Ukrainian 
Minister of Justice

Despite that the case law of the ECJ has been quite progressive in the field of human rights, it 
still remains that accession to the ECHR is a matter of urgency because the Union's powers 
will continue to extend. Accession is necessary to protect potential victims since now only 
states may be sued. As to paragraph 6 of the draft report: yes, interstate applications could be 
excluded but only in cases where Union law is at stake.

• Françoise TULKENS, Judge of the European Court of Human Rights

Accession is a matter of urgency because, since the Treaty of Lisbon, the ECJ has to interpret 
the ECHR which is in the domain of the Court of Human Rights. Accession should therefore 
be completed as simply and speedily as possible. The Union as a full contracting party to the 
Convention should hold the same rights and responsibilities as other States' parties and 
should not hold any privileges, as this would undermine its credibility. It is very important to 
note that protocol 8 to the Treaty of Lisbon calls for the specificity of Union law to be taken 
into account upon accession. A solution that would satisfy all parties involved would be 
welcome. The Court's workload should be a consideration but the union's accession would 
not worsen the situation. 

• Jonas CHRISTOFFERSEN, Executive Director of the Danish Institute for Human Rights

The Member States will tend to seek the lowest common denominator as far as accession to 
the protocols and conventions is concerned. This so called 'pick and choose' approach, 
however, would render the accession agreement 'full of holes'. A good example of this can be 
found in the case of protocol 12, to which 20 Member States have not yet signed. As to 
paragraph 5 of the report, the steering committee has outlined most of the technical issues. 
The Union should be a respondent, and not a co-defendant, in cases where Member States are 
before the Court of Human rights on an issue of the application or transposition of Union law. 
The preliminary ruling procedure is not in the hands of the plaintiff. It could be suggested 
however that the ECJ could urge states to refer cases to it when there is an arguable 
fundamental rights issue at hand. 

• Francis G. JACOBS, Professor at King's College, London, former Advocate General at 
the Court of Justice of the European Union
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The main purpose of accession is to provide a remedy for citizens in cases where the ECJ 
does not have jurisdiction. The Court of Human rights will not have jurisdiction to review the 
validity of Union law - there is no issue in giving it a wider power of review. The Union 
should indeed have a right to present candidates for the post of judge to the Court, as the 
Union is likely to be a respondent in the future, and this also preserves the legal culture of the 
Union. There is no reason why the role of this judge should be limited to cases in which the 
Union is a party. As far as the European Parliament is concerned, it could be involved in a 
similar procedure as the one which applies to the nomination of judges of the ECJ (Article 
255 TFEU). The Union should also be represented in the Committee of Ministers. In a case 
against the Union and a Member state, both should be co- respondents. The aim must be to 
have the fewest amendments possible to the current system. Lastly, the ECHR should be 
viewed as the primary instrument in this field, so as to avoid fragmentation in Europe in the 
field of Human Rights. 

• Anna BENAKI, Former Speaker of the Greek Parliament and Professor of Law at the
University of Athens

The structure of some of the bodies established under the convention has been problematic, if 
you look at cases such as Spain v UK (2006) in which the ECJ dismissed the action because it 
stated that the Matthew decision by the Strasbourg Court had to be followed. Harmonisation 
in this field is therefore required. A good example of the divergences between Union and 
Convention law can be seen in the example of expulsion under the Convention, which differs 
greatly to that under Union law. The specific competences and the division thereof is very 
important but it must also be noted that the ECJ is the ultimate and final adjudicator in 
matters of Union law, but certain cases may bring human rights issues within its purview. 

• Ramón JÁUREGUI ATONDO, Rapporteur (closing remarks)

Accession of the Union to the Convention brings a successful close to a long standing 
demand of a pro-Human Rights movement in the Union. We now need a harmonized legal 
order in the field of Human Rights. The European Parliament has an important role to play in 
promoting and providing more impetus for the process of accession in spite of an attitude of 
indifference that persists among some of the Member States, who are now principally 
concerned with the financial crisis. Since the Commission has claimed the right to be the sole 
negotiator on this matter, it will be relying on the twenty-seven Member States to show 
loyalty towards its position. Finally, to reiterate, the Union will be claiming the right to act as 
co-defendant in litigation by which it is affected and it will also be seeking to formalise 
promises made by Member States not to make interstate applications. Accession to the 
Convention and to the additional protocols should be carried out at the same time.

A final report on this matter will be presented for approval in plenary for June. We now await 
Council's approval on the negotiation mandate for the Commission.

Accession should be completed by the end of 2011.

Wolfgang Leonhardt
Isla Catherine Cully
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