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Introduction

 Thank you for inviting the European Ombudsman to speak about 
transparency and good administration at this hearing. Mr 
Diamandouros has asked me to represent him here today. 

 On behalf of the Ombudsman, I would like to congratulate the 
European Parliament for once again taking the lead on the 
subject of access to EU documents, this time with an eye to 
fulfilling the promises made to European citizens in the Treaty of 
Lisbon about transparency, participation, democracy and good 
administration.

 Most of my presentation will be about what I call the good 
administration of transparency. My main point will be that it is not 
enough to have rules that provide for the widest possible public 
access to documents. In order for citizens to enjoy, in practice, 
the rights and benefits of transparency, the rules must also be 
well-administered. 

 Before developing that theme, however, I want briefly to make 
two preliminary points.

 The first concerns the necessary limits on the right of access (in 
other words, the exceptions to the right of access). In this regard, 
I would like to emphasise again what the Ombudsman has said 
on many occasions: it is important to ensure that any revision of 
Regulation 1049/2001 does not narrow the existing right of 
access, as interpreted by the case law of the Courts. 

 After the Lisbon Treaty, it is also important to make clear that the 
legal instruments that have established specific agencies, bodies 



2

or offices should not be interpreted as excluding, or limiting, the 
general right of public access under Article 15 TFEU.  They may, 
however, impose additional requirements of transparency.

 My second preliminary point is that there are two ways to make 
the right of public access operational. The first is to wait for 
someone to apply for access to a document and then react to 
that request. The second is to be proactive in putting documents 
into the public domain.

 The reactive and proactive approaches are complementary and 
re-inforce each other. They are not alternatives, except in the 
sense that it is unnecessary to request access to a document 
that is already in the public domain.

 The institutions now make a very large number of documents 
accessible on-line. However -- and here I move towards my main 
theme of the good administration of transparency -- mere 
quantity is not enough. Good administration involves making
available the documents that people actually want and 
organising them so that they can be found easily. 

 Organising documents in a way that makes it easy for people to 
understand what is available and to find the documents they 
want means, essentially, having a useful on-line register. If such 
a register exists, it is easy to make the registered documents 
available directly through a link.

 The word “register” sounds dull and even depressing, at least in 
English. The mental picture it suggests is a long list, probably 
organised chronologically. That is not what I have in mind. 

 A user-friendly register would not only be searchable, but also 
structured in a way that helps the user to understand the 
functioning of the institution. 

 (By the way, from now on, I will use the term “institution” as 
shorthand to refer to institutions, bodies, offices and agencies).

 That means it should be based on an analysis of the work flow in 
the institution and should be adapted quickly to take account of 
new and changing activities. And, of course, new documents 
should be added to it promptly. 

 The creation and maintenance of such a register is an essential 
aspect of engagement with citizens. Such engagement should 
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be seen as part of the core business of every institution, in order 
to keep the Union’s promises of transparency, participation, 
democracy and good administration. The aim should be to 
ensure that, unless there are valid reasons to restrict access, 
people can immediately obtain the documents they want on-line 
through a register, without having to make an application. 

 Our perception in the Ombudsman’s office is that, at present, 
many officials see public access as a burden which diverts them 
from their core business, rather than as an opportunity to engage 
proactively with citizens and civil society. 

 To help shift this mindset, it would be helpful for the revision of 
Regulation 1049/2001 to focus on the proactive side of public 
access. Not, let me emphasise again as an alternative to 
reacting for requests to access, but as a complementary 
approach. 

 I turn now to the good administration of transparency. As already 
mentioned, my central point is that even if the rules on public 
access are excellent; citizens cannot enjoy their rights in 
practice, unless the rules are also well-administered, in 
accordance with the right to good administration as recognised 
by the Charter of Fundamental Rights. 

 According to Article 41 of the Charter, “Every person has the
right to have his or her affairs handled impartially, fairly and 
within a reasonable time by the institutions, bodies, offices and 
agencies of the Union”.

 I want to lay stress on the words “within a reasonable time”. I 
regret that the experience of the Ombudsman is that the 
Commission, in particular, too often fails to respect the deadlines 
established by Regulation 1049/2001 for dealing with public 
access requests.

 Even worse is the Commission’s performance when citizens 
complain to the Ombudsman in access to documents cases. 

 At the request of Parliament’s rapporteur dealing with the 
Ombudsman’s 2009 Annual Report, we recently carried out an 
analysis of the extent to which the Commission has respected
the Ombudsman’s deadlines in access to documents cases. 

 Out of 22 cases dealt with by the Ombudsman in 2009, the 
Commission respected the original deadline for reply to the 
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complaint in only 4; less than one fifth. In the majority of cases 
(14 out of 22) there was a delay of more than 30 days. In more 
than a quarter of the total cases (6 out of 22), the delay was of 
80 days or more.

 This is not the worst news. Earlier this year, the Ombudsman 
submitted a special report to Parliament about delays in another
access to documents case1.  The relevant dates are these: on 27 
October 2008, the Ombudsman made a draft recommendation to 
the Commission. According to both the Treaty and the Statute of 
the Ombudsman, which was laid down by Parliament, the 
Commission should have sent a detailed opinion within three 
months. It did not do so until 30 September 2009. Then, although 
it said it would accept the draft recommendation, it failed to do 
anything until the Ombudsman made the special report to 
Parliament on 24 February 2010, more than 15 months after the 
draft recommendation was issued. 

 In the Ombudsman’s view, the Commission infringed its 
obligation to cooperate with him sincerely and in good faith in 
this case. In the special report, the Ombudsman emphasised
that the Commission's attitude is detrimental not only to inter-
institutional dialogue, but also to the public image of the 
European Union and that the Commission's uncooperative 
attitude risks eroding citizens' trust in the Commission and 
undermining the capacity of the European Ombudsman and the 
European Parliament adequately and effectively to supervise the 
Commission. 

 On 4 May 2010, the Ombudsman attended a meeting of the 
Committee on Petitions and explained the special report. During 
his speech, he mentioned that there was another access to 
documents case in which the Commission had delayed its 
detailed opinion on a draft recommendation three times. This is a 
complaint submitted by an NGO - the European Environmental 
Bureau. The Ombudsman made a draft recommendation in this 
case on 29 June 20092.  The Commission should have sent its 
opinion on 31 October 2009.  When Mr Diamandouros spoke to 
the Committee on Petitions on 4 May 2010, the Commission was 
promising its reply for 31 May 2010; that is, 11 months after the 
draft recommendation.  Its justification for the successive delays 

                                               
1 http://www.ombudsman.europa.eu/cases/specialreport.faces/en/4639/html.bookmark
2 http://www.ombudsman.europa.eu/cases/draftrecommendation.faces/en/4140/html.bookmark
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was that the legal situation is unclear. A few days ago, on 27 
May, the Commission announced that it now wants until 31 July 
2010 to send its detailed opinion because “an unclear legal 
situation still prevails”. 

 To sum up: the Commission too often incurs delays in 
responding to requests for access. Furthermore, it is late in 
replying to the Ombudsman in the majority of access to 
documents cases and, in some cases, the delays are very 
substantial. This situation creates a systemic problem. It 
deprives citizens of one of the key benefits that they can expect 
from using their fundamental right to complain to the 
Ombudsman; that is to say, a quicker outcome than is available 
by going to Court. 

 I hope that as well as dealing with the Ombudsman’s special 
report as a supervisory body, Parliament will also react in its 
capacity as legislator to the problem of excessive delay by the 
Commission in relation to access to documents cases.

 A systemic problem requires a systemic solution and I would 
suggest that the most effective way of tackling it would be for the 
Regulation on access to documents to require the appointment 
of information officers, by analogy with data protection officers.  
Their role should be to secure the citizens’ right of access to 
documents by encouraging the institutions to adopt a proactive 
approach as well as ensuring that they react correctly to 
requests for access.
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