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The inexorable rise in the number of people immigrating to Europe from third countries, in 
search of a better life, is increasingly drawing attention to the ever more acute problem of the 
protection of the fundamental rights of such people, who are not Community citizens.

Fundamental human rights, as set out and guaranteed by the UN Universal Declaration and 
the European convention and enshrined in the constitutional laws of the Member States and of 
the EU, are by nature rights accruing to the individual as such, irrespective not only of race, 
language and culture, but also of nationality.

Thus, contrary to the traditional approach according to which the legal status of foreigners is a 
matter left primarily to the decision of the national legislator, the obligation on states under 
international law to guarantee certain protection standards with regard to fundamental rights 
also relates to non-citizens. In Italy, the Constitution itself stipulates that the legal status of 
foreigners is regulated by law 'in compliance with international standards and treaties' and, 
first and foremost, human rights conventions, which are as binding on the national legislator
as the Constitution. We cannot therefore agree (in general, but in particular in this area) with 
the statements made in a number of the Italian Constitutional Court's decisions that the 
European Convention on Human Rights cannot be invoked in order to measure the 
constitutionality of laws.

Even the principle of equality before the law, which many constitutions, including the Italian 
constitution, explicitly attribute to 'citizens', has a broader scope and also applies to foreigners 
in matters relating to the enjoyment of fundamental human rights (as stated in the 
consolidated rulings of the Italian Constitutional Court e.g. judgments no 120 of 1967, no 104 
of 1969, no 144 of 1970, no 244 of 1974, no 46 of 1977, no 54 of 1979 and no 219 of 1995).

It is true, however, that non-citizens (in Europe, citizens of non-EU states) do not enjoy the 
right to enter and remain on the territory of another state. Each state remains free to regulate 
the entry of foreigners onto its own territory under its own laws. International conventions do 
not guarantee individuals the right, irrespective of nationality, to enter the territory of states 
other than their own. However, the fact that this right is not guaranteed does not mean that 
foreigners finding themselves within the jurisdiction of a state other than their own should not 
enjoy fundamental human rights.

The right to respect for family life, to which the right to live with other members of one's 
family, in particular one's spouse or stable partner and one's children, is closely related, is an 
inherent human right, which must therefore also be applied to non-citizens. We should 
therefore, in my view, clearly refute the opinion expressed by Advocate-General Kokott in the 
case which led to the Court of Justice ruling of 27 June 2007. The Advocate-General found 
that a non-Community foreigner married to a Community citizen enjoys, on the basis of the 
principle of protection of the family, 'a right to residence which may be restricted only in 
exceptional cases and subject to stringent conditions', while a non-Community foreigner 
married to another non-Community foreigner who is legally resident in an EU Member State 
has no right to residence because the human right to protection of the family would in this 
case be 'typically less extensive' than the fundamental rights of citizens (paragraphs 62 and 
63). Thus, the denial of an application for family reunification for minor children does not 
require the justification contemplated in Article 8(2) of the ECHR, and 'when all relevant 
interests of the individual and the public have been duly weighed, the protection of the family 
[...] may exceptionally found an entitlement to family reunification' (paragraph 72).
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What is true is that, in specific cases, the state may lay down restrictions on the exercise of 
certain rights, including the right to protection of the family - but never in such a way as to 
undermine the basic nucleus thereof - for the purposes of the interests of society set out in 
Article 8(2) of the ECHR, which probably also includes the need to regulate immigration.

Similarly, we cannot accept the Italian Constitutional Court's view that it is not 
unconstitutional for Italian law to discriminate between a non-Community foreigner married 
to an Italian citizen and a non-Community foreigner married to another non-Community 
foreigner who is legally resident in the country, and thus to simply prohibit expulsion in the 
first case while allowing it in the second (Orders nos 232/2001 and 158/2006). In such cases, 
what is at stake is not a non-existent right of foreign spouses to enter the country but the right 
of a resident foreigner to protection of his family relations, which is a fundamental right 
accruing to any legally resident foreigner in the same way as to citizens.

In the case of minor children - whatever their age (whether under or over the ages of 12 or 15) 
- what is at stake is the basic right of children, irrespective of their nationality, to live with 
their own parents and, if possible, with both parents.

The aforementioned Court of Justice ruling is, in our view, unsatisfactory because, while not 
denying that the fundamental rights of non-Community foreigners, including the right to 
family reunification, must be protected, it endorses and justifies legal provisions - those of 
Directive 2003/86/EC - which leave the Member States free to regulate the exercise of this 
right within an extremely wide margin of discretion, merely stipulating that this should be 
done in a manner that is not contrary to fundamental rights, but without specifying the exact 
scope of such rights. It endorses, by way of principle, discrimination between children under 
and over the age of 12, or under and over the age of 15, and accepts that the state can, in the 
case of older children, apply rules relating to immigration control in general and not merely to 
guaranteeing the right to family protection (it should be noted that this is irrespective of the 
age of such children at the time when their parents immigrated). The ruling also considers it 
legitimate not only to apply a two-year legal residence requirement as a condition for 
reunification but also to impose a waiting period of up to three years from the submission of 
the reunification application to the relevant authorisation - three years during which the 
protection of family unity and the interests of minor children are totally neglected.

In short, the impression given in this case is that the Court of Justice - and the legislator which 
adopted the directive - was more concerned about the growing mistrust among the EU 
population vis-à-vis immigrants than the need to maintain and fully implement the principle 
of protection of fundamental human rights, irrespective of nationality.

Developments over the next few years will show whether the courts - first and foremost the 
constitutional courts of the Member States, which have primary responsibility for 
guaranteeing fundamental rights - will safeguard this vital principle in their decisions; and 
whether the Strasbourg court - whose rulings, unlike those of the Luxembourg court, concern 
specific cases and which has, in this area, shown itself to be particularly attached to 
guaranteeing basic rights - will succeed, in its relations with the Member States and with the 
EU and its institutions, in upholding minimum standards for the protection of the fundamental 
rights of foreigners without undermining the  basic nuclear thereof. In this connection, I 
consider it extremely important that the forthcoming reform of the treaties will finally provide 
for the EU's direct accession to the European Convention on Human Rights, as was planned in 
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the constitutional treaty, which was unfortunately abandoned in the wake of the results (based 
on unclear and ambiguous reasons) of the referendums in France and the Netherlands.

Valerio Onida
(former President of the Italian Constitutional Court)
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