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Lothar Kuhl, Head of Unit "Corporate Planning and Policy" 
 

How to continue with the legislative dossiers? 
 
 
Both proposals are part of a comprehensive approach for the protection of the 
EU's financial interests. This comprehensive approach comprises also the 
current OLAF reform to strengthen the efficiency of the office on which a 
reflection paper has been submitted to you by Mr Šemeta. 
 
1. The penal law proposal for a Directive was a logical step following the 
Amsterdam treaty which inserted article 280 in the EC Treaty. What is the 
situation today? 
 

 There is a third pillar Union acquis, which corresponds to the content of 
the proposal. It is meanwhile in force. 

 There is an ongoing implementation process. Two COM reports were 
drawn up. Many legislative measures were taken. But the situation is not 
entirely satisfactory. We still have a great diversity of legal provisions. 

 There is an operational context where we have made progress, OLAF 
and the criminal and judicial authorities. But much remains to be 
improved to make penal law cooperation efficient. You (CONT) 
devoted a hearing in January 2009 to the judicial follow up. 

 And there is an institutional context: the Lisbon Treaty makes the 
establishment of a European Public Prosecutor on the PFI possible. 

 
 A Green paper was tabled in 2001 and a Public hearing organised 

in 20002 by COM on criminal law protection of the financial 
interests 

 The Green paper raised also the relevant questions on the 
substantive law protection: minimum rules, harmonisation of 
national law (directive) or a code (regulation)? Which common 
definitions of offences? Fraud, Corruption, Money laundering or 
also Market-rigging, Conspiracy, Abuse of office, etc.? 

 
2. The proposal, in 2004, for a Regulation on Mutual administrative assistance 
for the PFI, including VAT, has been another important component of this 
comprehensive anti-fraud approach. 
 

 Regulation 2988/95 had not included VAT in the definition of 
irregularities to the detriment of the EU financial interests. 
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 OLAF, accordingly, has no investigative competences in this area, 
because the regulatory framework refers to this definition which focuses 
on traditional own resources on the income side. 

 The proposal builds upon the operational needs analysis which has been 
presented by OLAF to this committee at a VAT public hearing in 2008. 
It aims at creating a specific legal basis for operational COM assistance 
on matters of VAT fraud including information exchange and mutual 
cooperation. Nothing more. 

 VAT is part of the EU own resources. The Lisbon Treaty in article 325 
TFEU confirms the mandate of the Commission to organise a close 
cooperation with all competent authorities. This multidisciplinary 
mandate therefore also includes cooperation with fiscal authorities. But 
in practice there is uncertainty about the legal basis. 

 The practice of the EU on matters of international agreements in the 
cooperation against fraud (Switzerland, proposal on Liechtenstein) 
shows that fiscal cooperation is a very important component of 
transnational assistance against EU-fraud. The third country acquis and 
the internal MAA instruments should rely on the same standards. 

 
 

Conclusions 
 
Following the entry into force of the Lisbon Treaty further thought must 
therefore be given: 
 

 To the need and the opportunities to strengthen the legal framework for 
criminal law follow-up of cases of EU fraud. The current proposal might 
be completed to this end both on matters of substantive criminal law and 
on relevant aspects of cooperation between OLAF and criminal law 
authorities. The need for a possible future EPPO to find its material 
scope of competences clearly defined under EU law should be taken 
already into consideration. 

 To the need to further strengthen the role of COM in the cooperation 
against VAT fraud. Let's see first the implementation of the Eurofisc 
(recast) regulation. Also, OLAF with its limited resources cannot fix 
priorities everywhere. But the financial crisis has shown how important 
it is to cooperate internationally between all competent authorities in the 
fight against tax fraud and tax evasion. Shouldn't we fully implement the 
mandate entrusted to the COM in the fight against EU-fraud in article 
325 TFEU? 


