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Madam Chair
Thank you for inviting me to participate in today’s hearing.  It is an honour to have 
the opportunity to assist the work of your committee. 
I am a partner at Freshfields Bruckhaus Deringer.  We are an international law firm.  
We cover Europe, the USA, the Gulf and Asia.  I and my partners around our 
European network have been active in some 18 bank rescue and restructuring cases
across six Member States.  Our clients have commonly been the financial institutions 
that are the beneficiaries of proposed rescue and restructuring measures.  Our cases 
have brought us into contact with the respective central banks, Member State 
authorities and Commission case teams.  
Today, I will talk in terms of what we have seen on cases and on our views on certain 
issues.  Let me reassure you that this is not a presumptuous use of the royal “we” - as 
made famous by England’s Queen Victoria.  Rather it is a reminder that my comments 
today reflect a synthesis of my own views and my partners’ views.  Our comments do 
not seek to represent or promote the commercial interests of any individual client of 
our firm.
Madam Chair: we have four points for you.
Our first point relates to the initial, rescue phase of the financial crisis.  We 
compliment the Commission on the speed of its work and the flexibility of its 
processes. The challenges were immense. Yet the Commission rose to these
challenges – both as an institution and as a team of highly committed individuals.  
The Commission’s efforts directly helped stabilise financial markets whilst at the 
same time protecting the integrity of the single market.
Our second point relates to the Commission’s handling of the restructuring phase and 
exit from State aid.  Here, we have a comment about the Commission’s approach to 
flexibility and discretion in its decision-making in individual cases.  We support the 
Commission’s work on publishing Communications as a means of articulating the
overall policy underlying the Temporary Framework.  And we welcome the fact that 
the Commission has a measure of flexibility as to how it decide cases within the
overall policy framework.  After all, every case is different.  Yet we suggest that, that 
when using its flexibility and discretion in setting the conditions to its approval of a 
restructuring plan in an individual case, the Commission needs to take the greatest 
possible care to ensure that its decision reconciles with the Commission’s previous 
decisions and is in line with the principles set out in the Temporary Framework.  In 
other words, that the Commission exercises its discretion and flexibility in a well-
founded and proportionate manner.  
Our other comment under the ‘flexibility and discretion’ heading relates to the 
treatment of Commission-imposed deadlines for divestitures, re-privatisations and 
other structural measures required as a condition of approval of the plan.  Billions of 
Euros worth of assets will be coming onto the market over the next few years as a 
result of divestiture and re-privatisation obligations.  The queue of potential 
purchasers may well not be very long.  And their pockets might not be very deep.  So 
sale prices might be depressed.  Yet fire sales, in order to meet fixed Commission 
deadlines, could harm the viability of the bank concerned.  Fire sales would also 
indirectly harm the taxpayer, as they would endanger Member States’ ability to 
recoup aid previously paid out to banks.  We suggest that, where a Member State can 
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show good cause, the Commission should adopt some flexibility to extend particular 
deadlines.  Madam Chair, to conclude on this point: as we all know, the basis for these 
cases has been the need to remedy a serious disturbance in the economy of a Member 
State while preserving competition and supporting the real economy.  We suggest that 
the Commission needs to do everything it can to ensure that it uses its discretion 
readily yet proportionately to achieve these objectives.  And we also hope the 
Commission will not be placed under undue pressure to plot a hasty exit from State 
aid and the closing of the Art. 107(3)(b) door.
Our third point is about transparency in the Commission’s decision-making.  
Transparency helps safeguard confidence in the integrity of the system. Transparency 
is particularly valuable in building confidence that the Commission is taking a 
proportionate and fair approach to setting the level of balance sheet reductions, other 
burden sharing obligations, divestitures and other compensatory measures in 
individual cases.  All the more so given that the Commission is at the same time 
balancing the need for flexibility in individual cases against the ‘equal treatment’
principle.  We do not underestimate the difficulty of the analytical task facing the 
Commission on individual cases.  The State Aid Action Plan requires the Commission 
to take a rigorous, economic effects-based approach to its analysis.  Yet the factual 
and analytical challenges around asset valuation, viability analysis, aid quantification, 
competitive effects and counterfactual analysis are enormous – particularly when 
multiple banks in an individual Member State are receiving aid.  And Member States’ 
inevitable requests that the Commission process these cases rapidly place huge 
pressure on the Commission’s resources.  All of that said, however, even for those 
who consider that these challenges compel the Commission to use art as well as 
science in its decision-making, we consider that much can be gained from maximising 
real time and ex post transparency around how Commission has decided each 
individual case and how its decision fits with decisions in other cases.
This leads me onto our fourth and final point.  We suggest that the Commission and 
Parliament take stock on the Commission’s decisional practice to date; and use that 
information to develop the EU’s future strategies for the banking sector and for State 
aid control more generally.  It appears to us to be a topical issue, because the
European Parliament’s 9 March 2010 Resolution called for guidance from the 
Commission on the process for mandating restructuring and divestitures; and for 
guidance on the process and strategies for exiting State aid.  Based on our experience 
on individual restructuring cases, any such Commission guidance would benefit from 
analysis of the Commission’s success to date in deciding individual cases.  What does 
success mean in this context?  We see success as striking the right balance between 
moral hazard, maximising the overall recovery of the banking sector yet minimising 
competitive distortions - both among banks within a single Member State and also as 
between Member States.  But, crucially, we also see success as avoiding creating 
adverse effects on lending to the real economy.  Even if it is not the role of State aid 
control directly to stimulate lending to the real economy, the Commission’s action in 
this area potentially affects the availability and price of credit.  I am talking here about 
the Commission’s requirements for aided banks to reduce their balance sheets, make 
divestitures, adopt a prudent/conservative business model and submit to restrictions 
on growth and price leadership.  The key question is whether, as an unintended 
consequence, the Commission’s actions have adversely affected the price and/or 
availability of credit.  Our experience on individual cases is that a stock take on this 
question would be worthwhile. Thank you.
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