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EXECUTIVE SUMMARY 
 
Background 
 
Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008 on 
certain aspects of mediation in civil and commercial matters (the Directive) imposes a duty 
on Member States to bring into force the laws, regulations and administrative provisions 
necessary to comply with the Directive before 21 May 2011.  
 
The objective of the Directive is to facilitate access to alternative dispute resolution and to 
promote the amicable settlement of disputes by encouraging the use of mediation and by 
ensuring the balanced relationship between mediation and judicial proceedings. The 
framework legislation on mediation addresses key aspects of civil procedure. The provisions 
of the Directive apply to mediation in cross border disputes, but nothing shall preclude 
Member States from applying such provisions also to internal mediation processes.  
 
Aim  
 
The aim of this note is to analyse the Slovenian legislation implementing the Directive. The 
analysis deals with the way the provisions of the Directive have been transposed. It shows 
the impact of the Directive and explains where the Slovenian legislation goes beyond the 
minimum requirements laid down in the Directive.  
 
The Mediation in Civil and Commercial Matters Act transposes the Directive to Slovenian 
law. Before 2008, no general regulatory framework for mediation existed in Slovenia. 
However, mediation did exist in practice already from 2001 on, mainly as court-annexed 
mediation. The Mediation in Civil and Commercial Matters Act has been prepared on the 
basis of the UNCITRAL Model Law on International Commercial Conciliation, taking into 
consideration also the requirements of the Directive. Since mediation has become subject 
of legislative regulation after having existed in practice already for several years, it has also 
been possible to follow the experience gained in practice.  
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1.  INTRODUCTION 

1.1. The Mediation in Civil and Commercial Matters Act 
 
The Mediation in Civil and Commercial Matters Act (the Mediation Act) has been adopted on 
23 May, 2008. It has been published on 6 June 2008 and has entered into force on 21 
June, 2008.1 The Mediation Act contains basic principles and rules on mediation procedure. 
It also transposes the Directive 2008/52/EC of the European Parliament and of the Council 
on certain aspects of mediation in civil and commercial matters (the Directive)2 to 
Slovenian law. 

1.2. Other Acts containing provisions on mediation procedure 

1.2.1. The Act on Alternative Dispute Resolution in Judicial Matters 
 
The Act on Alternative Dispute Resolution in Judicial Matters (The Act on ADR in Judicial 
Matters)3, adopted in November 2009, contains specific provisions on mediation offered by 
courts to parties in judicial proceedings. It imposes the obligation to all first instance courts 
and courts of appeal to offer mediation to parties in civil, commercial, family and labour 
disputes. Courts may also offer other types of alternative dispute resolution. The Act on 
ADR in Judicial Matters introduces a special information session.  
 
On the basis of this Act, the 59 courts of first instance (44 local courts, 11 district courts 
and 4 labour courts) offer mediation to parties since 15 June 2010. The 5 courts of second 
instance shall introduce such programmes before 15 June 2012. One of the courts of appeal 
has already introduced the programme of mediation.4  
 
On the basis of the Act on ADR in Judicial Matters, Rules on mediators in the programmes 
of the courts and Rules on awards and the reimbursement of travel expenses of mediators, 
acting in the programmes of the courts have been issued.5  

1.2.2. The Patients Rights Act 

 
The Patients Rights Act6 introduces mediation as a means of resolving disputes between a 
patient and a provider of medical services. In case of such disputes, mediation is offered to 
parties by the Commission for the Protection of Patients Rights. In addition to that, Rules 
on mediation in the area of healthcare have been issued. These Rules regulate the 
procedure of mediation. They also determine, for example, the conditions under which one 
                                                 
1  The Mediation in Civil and Commercial Matters Act (Zakon o mediaciji v civilnih in gospodarskih zadevah, 

ZMCGZ), the Official Journal of the Republic of Slovenia, Nr. 56/2008, 6 June, 2008. The Official Journal is 
available at: http://www.uradni-list.si/ 

2  OJ L 136, 24.5.2008, pages 3 – 8. 
3  The Act on Alternative Dispute Resolution in Judicial Matters (Zakon o alternativnem reševanju sodnih sporov, 

ZARSS), Official Journal of the Republic of Slovenia, Nr. 97/2009, 30 November, 2009. 
4  The judicial system in Slovenia is divided into two parts: courts with general jurisdiction and courts specialised 

for certain matters. Courts with general jurisdiction are: 44 local courts; 11 district courts, 4 courts of appeal 
and the Supreme Court of the Republic of Slovenia. Courts specialised for certain matters are 4 labour courts 
of the first degree, the High Labour and Social Court and the Administrative Court (which has the status of the 
court of appeal). 

5  Rules on mediators in the programmes of the courts (Pravilnik o mediatorjih v programih sodišč) and Rules on 
awards and the reimbursement of travel expenses of mediators, acting in the programmes of the courts 
(Pravilnik o nagradi in povračilu potnih stroškov mediatorjem, ki delujejo v programih sodišč), Official Journal 
of the Republic of Slovenia, Nr. 22/2010, 19 March, 2010. 

6  The Patients Rights Act (Zakon o pacientovih pravicah, ZPacP), Official Journal of the Republic of Slovenia, Nr. 
15/2008, 11 February, 2008. 
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may become mediator in the area of healthcare and the control mechanisms concerning the 
provision of mediation services in this area.  

1.2.3. The Proposal for the Family Act 

 
The legislative process concerning the Proposal for the Family Act7 is under way. One of the 
chapters of the Proposal deals with mediation in family matters. The Proposal contains 
several specific rules on mediation procedure in the area of family matters.  

2. SITUTATION BEFORE THE YEAR 2008 
 
Before the year 2008, Slovenian law did not regulate mediation. Mediation has been 
mentioned in some acts as a means of resolving conflicts, but no general regulatory 
framework for mediation existed at that time. The Civil Procedure Act contains several 
provisions on the possibility of court settlement, but no provision on mediation.  
 
However, mediation did exist in practice already from the year 2001 on, mainly as court-
annexed mediation.  

2.1. Court-annexed mediation 
 
The first court-annexed programme of mediation was introduced as a pilot programme in 
the District Court of Ljubljana8, the largest among the Slovenian district courts. The pilot 
programme soon became a regular programme of the court. In the following years, several 
other district and local courts introduced similar programmes. In absence of legislative 
framework on mediation, the programmes of court-annexed mediation included some basic 
principles and rules on mediation procedure. These programmes were introduced as 
programmes of fighting court backlogs. The Courts Act9 stipulates that in case the court 
backlogs rise above certain limit, the president of the court has to adopt the programme 
aiming at solving the issue of court backlogs.  
 
As already mentioned, the Act on ADR in Judicial Matters, adopted in November 2009, has 
introduced the obligation of all first instance courts and courts of appeal to offer mediation 
to parties in civil, commercial, family and labour disputes.  

2.2. Out-of-court mediation 
 
After the introduction of the first court-annexed programme of mediation, out-of-court 
mediation also started to develop. The Slovenian Association of Mediators10 has been 
established already in 2006. Today, it has almost 400 members. In 2008, the Slovenian 
Association of Mediators has published the White Book on Mediation, which is an excellent 
presentation of the development of mediation in Slovenia. The White Book also presented 
some guidelines for future measures in the field of legislation on mediation. The Slovenian 
Association of Mediators has also adopted The Code of Conduct for Mediators. MEDIOS, the 
                                                 
7  The Proposal for the Family Act is available at:  
 http://www.dz-rs.si/index.php?id=101&vt=46&sm=k&q=dru%C5%BEinski+zakonik&mandate=-

1&unid=PZ|B8BC4CCE65DB0E45C1257693004F461A. 
8  Information on the programme of court-annexed mediation in the District Court of Ljubljana, including the 

statistical data, is available at: http://www.sodisce.si/okrolj/mediacija/ . 
9  The Courts Act (Zakon o sodiščih), Official Journal of the Republic of Slovenia, Nr. 94/2007 - official 

consolidated text (UPB-4), 16 October, 2007, with further changes 45/2008, 96/2009.  
10  Information on the association is available at: http://www.slo-med.si/. 
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Association of Mediation Organisations of Slovenia11, has been established in 2008. It has 
27 members.  

3. THE MEDIATION IN CIVIL AND COMMERCIAL MATTERS 
ACT (THE MEDIATION ACT) 

3.1. Introduction 
 
The Proposal for the Mediation Act was prepared in the beginning of 2008, by a group of 
experts from the Law Faculty of Ljubljana, in cooperation with a group of practitioners. The 
first draft was written on the basis of the UNCITRAL Model Law on International 
Commercial Conciliation (Model Law).12 The Resolution of the United Nations General 
Assembly declares that the establishment of model legislation on amicable dispute 
resolution methods would contribute significantly to the establishment of a harmonized 
legal framework for the fair and efficient settlement of disputes arising in international 
commercial relations. It recommends that all States give due consideration to the 
enactment of the Model Law.  
 
Almost at the same time, the agreement on the final wording of the Directive was reached. 
The European Commission submitted the proposal on 22 October 2004 and in the autumn 
of 2007, after a series of negotiations, the European Parliament and the Council agreed on 
the text. The Justice and Home Affairs Council adopted the common position on 28 
February 2008. The European Parliament approved the common position on 23 April 2008 
and noted that the act was adopted. 13 
 
The preparatory work for the Mediation Act therefore followed the structure and the content 
of the Model Law, but at the same time, it took into consideration the provisions set out in 
the common position on the Proposal for the Directive. Since mediation has become subject 
of legislative regulation after having existed in practice already for several years, it was 
also possible to follow the experience gained in practice. Several solutions, introduced by 
the Mediation Act, have been tested in practice before becoming stipulated by law.  

3.2. Aim of the Mediation Act 
 
The Proposal for the Mediation Act14 states that it would not be appropriate to regulate 
mediation in the same way as court proceedings. Mediation is an alternative to the court 
proceedings, it is informal and flexible. However, the law could encourage the use of 
mediation. The law should address problems which could constitute an obstacle for a wider 
use of mediation. It is typical for such problems that parties themselves can not adequately 
address them. In certain situations, mediation does not ensure legal certainty to parties. It 
is important to protect parties’ rights in the same way as in court proceedings. At the same 
time, informal character of mediation should be retained.15  

                                                 
11  Information on the association is available at: 
 http://www.medios.si/index.php?option=com_content&task=blogcategory&id=18&Itemid=61. 
12  The UNCITRAL Model Law on International Commercial Conciliation, 2002; Official Records of the General 

Assembly, Fifty-seventh Session, Supplement No. 17 (A/57/17), annex I. 
13  http://ec.europa.eu/prelex/detail_dossier_real.cfm?CL=en&DosId=191867#392449. 
14  The Proposal for the Mediation in Civil and Commercial Matters Act (Predlog Zakona o mediaciji v civilnih in 

gospodarskih zadevah), Ljubljana, 21.2.2008 (EVA 2008-2011-0003), page 4.  
15  It is generally agreed that the Mediation Act is moderate in regulating mediation procedure – Aleš Zalar: The 

Regulatory Framework for Mediation in Slovenia, The White Book on Mediation (Pravni okvir za mediacijo v 
Sloveniji, Bela knjiga o mediaciji), the Slovenian Association of Mediators, Ljubljana, 17 June 2008.  
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3.3. Analysis of the transposition of the Directive  

3.3.1. Objective and scope, cross-border disputes 

 
 

Directive 2008/52/EC: 
 

Article 1  
Objective and scope 

 
1.  The objective of this Directive is to facilitate access to alternative dispute resolution 

and to promote the amicable settlement of disputes by encouraging the use of 
mediation and by ensuring a balanced relationship between mediation and judicial 
proceedings. 

 
2.  This Directive shall apply, in cross-border disputes, to civil and commercial matters 

except as regards rights and obligations which are not at the parties’ disposal under 
the relevant applicable law. It shall not extend, in particular, to revenue, customs or 
administrative matters or to the liability of the State for acts and omissions in the 
exercise of State authority (acta iure imperii). 

 
3.  In this Directive, the term "Member State" shall mean Member States with the 

exception of Denmark. 
 
 

 
Directive 2008/52/EC: 

 
Article 2 

Cross-border disputes 
 
1.  For the purposes of this Directive a cross-border dispute shall be one in which at least 

one of the parties is domiciled or habitually resident in a Member State other than 
that of any other party on the date on which: 

 
(a) The parties agree to use mediation after the dispute has arisen; 
(b) Mediation is ordered by a court; 
(c) An obligation to use mediation arises under national law; or 
(d) For the purposes of Article 5 an invitation is made to the parties. 

 
2.  Notwithstanding paragraph 1, for the purposes of Articles 7 and 8 a cross-border 

dispute shall also be one in which judicial proceedings or arbitration following 
mediation between the parties are initiated in a Member State other than that in 
which the parties were domiciled or habitually resident on the date referred to in 
paragraph 1(a), (b) or (c). 

 
3.  For the purposes of paragraphs 1 and 2, domicile shall be determined in accordance 

with Articles 59 and 60 of Regulation (EC) No 44/2001. 
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The provisions of the Directive apply to mediation in cross-border disputes, but, as it is 
stated in the Recital Nr. 8, nothing should prevent Member States from applying such 
provisions also to internal mediation processes. 
 
The Mediation Act does, in fact, apply the same provisions to all mediation processes - 
cross-border and internal (Art. 2, para. 1). Therefore, the Mediation Act does not contain a 
definition of cross-border dispute, since there are no special provisions for such disputes.  
 
The provisions of the Mediation Act apply to civil and commercial matters, like the 
provisions of the Directive. The Mediation Act expressly mentions labour and family 
disputes as disputes, which are included in the scope (Art. 2, para. 1).  
 
Furthermore, the provisions of the Mediation Act may also apply to mediation in other 
disputes, as long as this complies with the nature of the legal relationship out of which the 
dispute has arisen and if this is not excluded by law. These provisions may, for example, 
apply to mediation processes between the state or the municipality and the people 
interested in certain issue (for example, location of waste dumps). They may also apply to 
mediation processes in administrative matters.16 When preparing the Mediation Act, the 
group of experts and practitioners agreed that administrative matters had certain specific 
features and that it would be advisable to regulate mediation processes in these matters 
separately (and not in the Mediation Act). However, the group held, the provisions of the 
Mediation Act might be applied as appropriate also to other disputes, with regard to the 
specific nature of the dispute.17  

3.3.2. Ensuring the quality of mediation 

 
 

Directive 2008/52/EC: 
 

Article 4 
Ensuring the quality of mediation 

 
1.  Member States shall encourage, by any means which they consider appropriate, the 

development of, and adherence to, voluntary codes of conduct by mediators and 
organisations providing mediation services, as well as other effective quality control 
mechanisms concerning the provision of mediation services. 

 
2.  Member States shall encourage the initial and further training of mediators in order to 

ensure that the mediation is conducted in an effective, impartial and competent way 
in relation to the parties. 

 
 
The Mediation Act does not contain any provision on ensuring the quality of mediation. It 
transposes into Slovenian law only those parts of the Directive, which demand legislative 
regulation. When preparing the text of the Mediation Act, the group of experts held, that 
Article 4 of the Directive was not such part of the Directive.  
 

                                                 
16  The Mediation in Civil and Commercial Matters Act with Commentary (Zakon o mediaciji v civilnih in 

gospodarskih zadevah s komentarjem), GV Založba, Ljubljana, 2010, page 118. 
17  Ibidem.  
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However, the Act on ADR in Judicial Matters, adopted in November 2009 and Rules, issued 
on the basis of this Act, contain certain provisions which aim at ensuring the quality of 
mediation. This Act imposes the obligation to all first instance courts and courts of appeal 
to offer mediation to parties in civil, commercial, family and labour disputes. Courts may 
also offer other types of alternative dispute resolution. The Act on ADR in Judicial Matters 
stipulates that mediators can only work in court-annexed or court-connected mediation 
programmes if they fulfil certain conditions. For example, they have to pass the initial and 
further training which meets the standards laid down by the Act (Article 8 of the Act on 
ADR in Judicial Matters). The Centre for Judicial Training provides training for mediators 
who work in court-annexed or in court-connected programmes. The Head of the ADR office 
in court monitors the execution of the programme and may take certain measures in case 
of problems with the quality of mediation services.  
 
The Patients Rights Act and Rules, issued on the basis of this Act, also contain provisions 
aiming at ensuring the quality of mediation. For example, the Act lays down the conditions 
under which one may become mediator in the area of healthcare. It also determines control 
mechanisms concerning the provision of mediation services in this area. 

3.3.3. Recourse to mediation 

 
 

Directive 2008/52/EC: 
 

Article 5 
Recourse to mediation 

 
1.  A court before which an action is brought may, when appropriate and having regard 

to all the circumstances of the case, invite the parties to use mediation in order to 
settle the dispute. The court may also invite the parties to attend an information 
session on the use of mediation if such sessions are held and are easily available. 

 
2.  This Directive is without prejudice to national legislation making the use of mediation 

compulsory or subject to incentives or sanctions, whether before or after judicial 
proceedings have started, provided that such legislation does not prevent the parties 
from exercising their right of access to the judicial system. 

 
 
According to the Civil Procedure Act, the court must, at any time, look for the possibility of 
a court settlement. Parties can conclude a court settlement in any stage during the 
proceedings (Article 306 of the CPA). A settlement hearing is a compulsory part of the 
proceedings (Article 305a). The court may interrupt civil proceedings for up to 3 months, if 
parties agree to try alternative dispute resolution (Article 305).  
 
On the basis of the Civil Procedure Act, it is possible for a judge to propose mediation to 
parties. The main purpose of the settlement hearing is peaceful settlement of a dispute. In 
such hearing, a judge may inform parties on the use of mediation. Therefore, the Mediation 
Act does not include an additional provision on inviting the parties to use mediation and on 
information session. It is to be noted that the Directive leaves to Member States the 
decision, whether to introduce a special information session.  
 
However, the Act on ADR in Judicial Matters (mentioned above – see 1.2.1. and 3.3.2) 
introduces a special provision on information session. This Act contains some incentives and 
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some sanctions, for example: courts may demand from parties that they take part in a 
special information session on mediation; mediation is free of charge for parties in family 
and certain labour disputes; in other disputes (except in commercial disputes) the first 3 
hours of mediation are free of charge for parties etc..  
 
In case parties do not propose referring the case to alternative dispute resolution, the 
special information session may be held at any time during the judicial proceedings. The 
information session may be held by a judge or by his assistant (Article 18 of the Act on 
ADR in Judicial Matters). After the information session has been held, the court may decide 
that parties shall try solving their dispute in mediation. Parties have the right to oppose to 
such decision and in that case mediation proceedings do not commence. However, parties 
who unreasonably decline the use of mediation might bear costs of the judicial proceedings, 
irrespective of the outcome of the proceedings (Article 19 of the Act on ADR in Judicial 
Matters). 
 
There is a lot of similarity between the settlement hearing (Civil Procedure Act) and the 
information session (Act on ADR in Judicial Matters), but there are also some differences. 
The main purpose of both sessions is to encourage peaceful settlement of disputes. The 
settlement hearing takes place when the main hearing is just about to start. If parties do 
not conclude a settlement, the main hearing usually commences immediately after the 
termination of the settlement hearing. However, the information session can take place at 
any time during the judicial proceedings – immediately after the statement of defence has 
been filed or later in the proceedings. It is advisable to inform parties about mediation in 
the early phase of judicial proceedings. Another advantage of the information session is 
that it may be held by another person and not only by a judge. There are different opinions 
on whether judges shall hold such sessions.  

3.3.4. Enforceability of agreements resulting from mediation 

 
 

Directive 2008/52/EC: 
 

Article 6 
Enforceability of agreements resulting from mediation 

 
1.  Member States shall ensure that it is possible for the parties, or for one of them with 

the explicit consent of the others, to request that the content of a written agreement 
resulting from mediation be made enforceable. The content of such an agreement 
shall be made enforceable unless, in the case in question, either the content of that 
agreement is contrary to the law of the Member State where the request is made or 
the law of that Member State does not provide for its enforceability. 

 
2.  The content of the agreement may be made enforceable by a court or other 

competent authority in a judgment or decision or in an authentic instrument in 
accordance with the law of the Member State where the request is made. 

 
3.  Member States shall inform the Commission of the courts or other authorities 

competent to receive requests in accordance with paragraphs 1 and 2. 
 
4.  Nothing in this Article shall affect the rules applicable to the recognition and 

enforcement in another Member State of an agreement made enforceable in 
accordance with paragraph 1. 
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According to Article 14, para. 2 of the Mediation Act, parties may agree that the agreement 
shall take the form of a directly enforceable notarial deed, a court settlement or an arbitral 
award based on the settlement. 
 
In general, the Mediation Act does not demand the agreement be concluded in a written 
form. However, in order to ensure that the agreement be made enforceable, it is necessary 
to have the agreement written down.  
 
A court settlement is an appropriate solution especially in cases of mediation in court. The 
Civil Procedure Act18 stipulates that the court must, at any time, look for the possibility of a 
court settlement. Parties can conclude a court settlement in any stage during the 
proceedings (Article 306 of the CPA). Parties, who conclude an agreement in mediation 
during the judicial proceedings, can have the agreement written down in a form of a court 
settlement immediately after the termination of mediation proceedings.  
 
In case an action has not been brought, yet, it is also possible for parties to conclude a 
court settlement. The Civil Procedure Act stipulates that a person, who intends to bring an 
action, may try concluding a court settlement in local court (Article 309 of the CPA). 
Jurisdiction of the court is to be determined with regard to the place of residence of the 
other party in conflict. The court which receives a proposal for settlement shall invite the 
other party and present the offered terms of settlement to that party. The parties may also 
request together that an agreement be made enforceable by a court in a form of a court 
settlement.19 This is an appropriate solution in cases of out-of-court mediation.  
 
A directly enforceable notarial deed is another possibility for the parties who conclude an 
agreement in mediation. The Notary Act20 stipulates that a notarial deed is enforceable in 
case a person, who has an obligation, determined in the deed, consents to direct 
enforceability in the same or in another notarial deed (provided that the claim is due; 
Article 4 of the Notary Act).  
 
The Arbitration Act (ZArbit)21 stipulates that the arbitral tribunal terminates proceedings in 
case parties conclude a settlement. Parties may demand that the settlement be written in a 
form of an arbitral award. The arbitral award rendered on the basis of the settlement has 
the same effects like any other arbitral award (Article 34, ZArbit). Arbitral awards have the 
effects of final judgements (Article 38, Zarbit) and may be enforced once they are declared 
enforceable by court (Article 41, ZArbit). The possibility of having the agreement written in 
a form of an arbitral award is suitable for those parties, who try mediation during the 
arbitration proceedings. For other parties it would be too complicated (too costly and time 
consuming) to start arbitration proceedings with the sole intention to have the agreement 
resulting from mediation be made enforceable.  
 

                                                 
18  The Civil Procedure Act, official consolidated text UPB-3 (Zakon o pravdnem postopku, ZPP, uradno prečiščeno 

besedilo UPB-3), Official Journal of the Republic of Slovenia, Nr. 73/2007; changes 45/2008 (The Arbitration 
Act). 

19  Lojze Ude and other authors: The Civil Procedure, The Statute with Commentary, Book 3 (Pravdni postopek, 
zakon s komentarjem, 3. knjiga), GV založba, Ljubljana, 2009, page 47. 

20  The Notary Act, official consolidated text UPB-3 (Zakon o notariatu, ZN, UPB-3), Official Journal of the Republic 
of Slovenia, Nr. 2/2007; changes 45/2008. 

21  The Arbitration Act (Zakon o arbitraži, ZArbit), Official Journal of the Republic of Slovenia, Nr. 45/2008, 9 May, 
2008. 
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The text of the Directive stipulates that it shall be possible for the parties, or for one of 
them with the explicit consent of the others, to request that the content of a written 
agreement be made enforceable. The Directive does not explain when the explicit consent 
of the other parties should be given. Since a court settlement and a notarial deed can only 
be completed in case both parties sign, it is in the nature of these proceedings that both 
parties express their consent (with the agreement and its effects) at the time of concluding 
the settlement / signing the notarial deed. In case of arbitration, parties express their 
consent at the time of demanding that the settlement be written in a form of an arbitral 
award.  

3.3.5. Confidentiality of mediation 

 
Directive 2008/52/EC: 

 
Article 7 

Confidentiality of mediation 
 

1.  Given that mediation is intended to take place in a manner which respects 
confidentiality, Member States shall ensure that, unless the parties agree otherwise, 
neither mediators nor those involved in the administration of the mediation process 
shall be compelled to give evidence in civil and commercial judicial proceedings or 
arbitration regarding information arising out of or in connection with a mediation 
process, except: 

 
(a) where this is necessary for overriding considerations of public policy of the Member 

State concerned, in particular when required to ensure the protection of the best 
interests of children or to prevent harm to the physical or psychological integrity of a 
person; or 

(b) where disclosure of the content of the agreement resulting from mediation is necessary 
in order to implement or enforce that agreement. 

 
2.  Nothing in paragraph 1 shall preclude Member States from enacting stricter measures 

to protect the confidentiality of mediation. 
 
  
In Article 7, the Directive addresses the principle of confidentiality of mediation.  
 
The Mediation Act contains three articles dealing with certain aspects of confidentiality.  
 
Article 10 of the Mediation Act regulates confidentiality within mediation proceedings. It 
stipulates that information, received from one party, may be disclosed (by a mediator) to 
any other party to mediation, unless information has been given to the mediator subject to 
a specific condition that it be kept confidential.  
 
Article 11 of the Mediation Act regulates confidentiality outside mediation proceedings (= 
towards third persons). It stipulates that all information originating from mediation or 
relating to it is confidential, unless otherwise agreed by the parties, or unless its disclosure 
is required by law or for the purposes of implementation or enforcement of a dispute 
settlement agreement.  
 
Article 12 of the Mediation Act regulates the specific question of admissibility of evidence in 
other proceedings.  
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A comparison between the Directive and the Mediation Act shows that the Mediation Act, 
when regulating confidentiality, goes beyond the requirements of the Directive. The 
Directive regulates one aspect of confidentiality (although the title of the article is broad), 
but, as it is stated in para. 2, nothing shall preclude Member States from enacting stricter 
measures to protect the confidentiality of mediation. The Mediation Act follows the example 
of the Model Law; it introduces three separate articles and enacts certain stricter measures 
than the Directive:  
 

 Article 7 of the Directive ensures confidentiality of mediation with regard to giving 
evidence; Article 11 of the Mediation Act ensures confidentiality of mediation in 
general: the disclosure of information is forbidden, with the exception of cases, 
listed in Article 11.22  

 Article 7 of the Directive refers to mediators and those involved in the 
administration of the mediation process; Article 12 of the Mediation Act, however, 
refers to parties, mediators and third persons who participated in mediation 
proceedings. Beside the persons, involved in the administration of the process, third 
persons might be witnesses, experts etc..23 It is to be noted that according to the 
Slovenian civil procedure, parties may never be compelled to give evidence.24 They 
have a different status in the proceedings than witnesses, who, in principle, have to 
testify.  

 Article 7 of the Directive stipulates that neither mediators nor those involved in the 
administration of the mediation process shall be compelled to give evidence, 
whereas Article 12 of the Mediation Act stipulates that persons, mentioned in this 
Article, may not rely on, introduce as evidence or give testimony (regarding 
information, expressly mentioned in the Article).  

3.3.6. Effect of mediation on limitation and prescription periods 

 
 

Directive 2008/52/EC: 
Article 8 

Effect of mediation on limitation and prescription periods 
 
1.  Member States shall ensure that parties who choose mediation in an attempt to settle 

a dispute are not subsequently prevented from initiating judicial proceedings or 
arbitration in relation to that dispute by the expiry of limitation or prescription periods 
during the mediation process. 

 
2.  Paragraph 1 shall be without prejudice to provisions on limitation or prescription 

periods in international agreements to which Member States are party. 
 
In Article 17, the Mediation Act stipulates that limitation period for a claim subject to 
mediation shall cease to run during mediation proceedings. If mediation is terminated 
without an agreement, the limitation period shall continue to run from the moment the 

                                                 
22  See also: The Mediation in Civil and Commercial Matters Act with Commentary, pages 132 – 134. 
23  The Mediation in Civil and Commercial Matters Act with Commentary, page 136.  
24  Lojze Ude and other authors: The Civil Procedure, The Statute with Commentary, Book 2 (Pravdni postopek, 

zakon s komentarjem, 2. knjiga), GV založba, Ljubljana, 2006, page 510. 
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mediation proceedings are terminated. The time that expired prior to the initiation of 
mediation proceedings shall be included in the limitation period laid down by law.  
If a deadline for bringing an action is set by a special regulation in respect of a claim 
subject to mediation, this deadline shall not expire earlier than 15 days after the 
termination of mediation.  
 
The Mediation Act determines the precise moment when mediation proceedings commence 
(Article 6) and when they terminate (Article 13).  
 
The provision on limitation periods, included in the Mediation Act, is in line with the general 
regulation on limitation periods in Slovenian law.25 In certain situations these periods cease 
to run. In case such situations change, limitation periods continue to run (from the point of 
suspension).26  
 
It was more difficult to find an appropriate provision regarding the prescription periods. 
According to Slovenian law, these periods can not be interrupted or suspended.27 The 
Mediation Act solves this problem with a special provision which stipulates that prescription 
periods can not expire during mediation. If the mediation attempt fails, the party has at 
least 15 days to bring an action or to start arbitration proceedings. 
 
It is to be noted that according to Article 5 of the Mediation Act, parties may reach a 
different agreement upon issues regulated by the Act or exclude the application of an 
individual provision of the Act. However, the provision on the effect of mediation on 
limitation and prescription periods can not be excluded.28  

3.3.7. Information for the general public 
 

 
Directive 2008/52/EC: 

 
Article 9 

Information for the general public 
 
Member States shall encourage, by any means which they consider appropriate, the 
availability to the general public, in particular on the Internet, of information on how to 
contact mediators and organisations providing mediation services. 
 
 
The Mediation Act does not include a provision on providing information for the general 
public. Again, it is to be noted that the Mediation Act transposes into Slovenian law only 
those parts of the Directive, which demand legislative regulation. The provision on 
information for general public is not deemed to be such a part.  
 
In practice, information for general public is available on the Internet. The web page of the 
Ministry of Justice of the Republic of Slovenia, for example, provides information on 
alternative dispute resolution in general and on mediation specifically. Lists of mediators, 

                                                 
25  The Mediation in Civil and Commercial Matters Act with Commentary, page 148. 
26  The Code of Obligations, official consolidated text UPB-1 (Obligacijski zakonik, uradno prečiščeno besedilo UPB-

1), the Official Journal of the Republic of Slovenia, Nr. 97/2007, 24 October, 2007, Articles 358 – 361. 
27  The Mediation in Civil and Commercial Matters Act with Commentary, pages 148 - 149. 
28  Furthermore, parties can not exclude the provision on the interpretation of the provisions of the Mediation Act 

(Article 4 of the Mediation Act) and the provision on the independent and impartial acting of mediator (Article 
8, para. 3 of the Mediation Act).  
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who work in court-annexed or court-connected programs, are also included in this web 
page - the Ministry of Justice keeps a central database of listed mediators. The web pages 
of the courts, which provide mediation services, also include some general and more 
specific information on mediation. The Ministry of Health keeps a database of mediators 
who work in the field of healthcare on the basis of The Patients Act.  

3.3.8. Other articles  

 
Articles 10 – 14 of the Directive (Information on competent courts and authorities; Review; 
Transposition; Entry into force; Addressees) are final provisions and need not be 
transposed.  
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4. CONCLUSION 
 
4.1. Impact of the Directive on the Slovenian legislation on 

mediation 

It has been mentioned in the beginning that the first draft of the Mediation Act was written 
on the basis of the Model Law. However, at certain points, the influence of the Directive can 
be clearly seen: 
 

 Definition of “mediation” and “mediator” (Article 3 of the Directive) 

The definitions of “mediation” and “mediator” in the Mediation Act are very similar to the 
definitions in the Directive. The Model Law also contains both definitions29, but the 
Mediation Act follows the example of the Directive.  

 
 Recourse to mediation (Article 5) 

The Mediation Act does not contain any provision on information sessions. The Act on ADR 
in Judicial Matters, however, certainly takes the Directive as the starting point when 
introducing a special information session on mediation to judicial proceedings.  

 
 Enforceability of agreements resulting from mediation (Article 6 of the Directive)  

The Model Law suggests inserting a provision on the method of enforcing settlement 
agreements, but does not give any further guidelines in this direction.30 The Directive is 
more precise about the way in which the content of the agreement may be made 
enforceable. The Mediation Act follows these examples, specified in the Directive.  

 
 Effect of mediation on limitation and prescription periods (Article 8 of the Directive) 

The Model Law proposes inserting an article on the suspension of limitation periods only 
as an option – States might wish to adopt such a provision, the Model Law says.31 The 
Directive goes further, demanding that Member States should ensure that their rules on 
limitation and prescription periods do not prevent the parties from going to court or to 
arbitration if their mediation attempt fails. The Mediation Act therefore contains a 
provision not only on limitation, but also on prescription periods.  

                                                 
29  The UNCITRAL Model Law on International Commercial Conciliation, Article 1, para. 2 and 3. 
30  The UNCITRAL Model Law on International Commercial Conciliation, Article 14. 
31  The UNCITRAL Model Law on International Commercial Conciliation, Article X. 
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4.2. Where does the Slovenian legislation go beyond the minimum 
requirements laid down in the Directive 

 
The Slovenian legislation implementing the Directive goes, at some points, beyond the 
minimum requirements laid down in the Directive. 
 

 Widening of scope  
 
The most important difference between the Directive and the Mediation Act with regard to 
the scope is that the Mediation Act applies not only to cross-border disputes, but also to 
internal mediation processes.  
 
Furthermore, the principles and rules of the Mediation Act apply not only to civil and 
commercial matters, but mutatis mutandis also to mediation in other disputes, as long as 
this complies with the nature of the legal relationship out of which the dispute has arisen 
and if this is not excluded by law. 
 
The Mediation Act therefore ensures the application of basic principles and rules on 
mediation in a wide range of cases.  
 

 Stricter rules on confidentiality of mediation 
 
When regulating confidentiality, the Mediation Act goes beyond the requirements of the 
Directive. It regulates different aspect of confidentiality (confidentiality within mediation 
proceedings; confidentiality outside mediation proceedings - towards third persons; 
admissibility of evidence in other proceedings). The confidentiality of mediation is ensured 
in general, the disclosure of information is forbidden, except in cases listed in the Mediation 
Act. 
 

 The rule on the effect of mediation on limitation and prescription periods may not be 
excluded by an agreement of the parties 

 
Parties may reach a different agreement upon issues regulated by the Mediation Act or 
exclude the application of an individual provision of the Mediation Act. However, the 
provision on the effect of mediation on limitation and prescription periods can not be 
excluded (Article 5 of the Mediation Act).  
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ANNEX 1: THE MEDIATION IN CIVIL AND COMMERCIAL 
MATTERS ACT 
 
Unofficial translation! 

 
 
NATIONAL ASSEMBLY 
2339. Mediation in Civil and Commercial Matters Act (ZMCGZ) 
 
Based on the second indent of the first paragraph of Article 107 and the first paragraph of 
Article 91 of the Constitution of the Republic of Slovenia, I hereby issue the  
 
ORDER 
on promulgation of the Mediation in Civil and Commercial Matters Act (ZMCGZ) 
 
I hereby promulgate the Mediation in Civil and Commercial Matters Act (ZMCGZ) adopted 
by the National Assembly of the Republic of Slovenia at its session on 23 May 2008. 
 
No. 003-02-5/2008-8 
Ljubljana, 2 June 2008 
dr. Danilo Türk (signed) 
         President  
of the Republic of Slovenia 
 
 
Article 1 
(Objective of the Act) 
 
The objective of the Act is to facilitate access to alternative dispute resolution and to 
promote amicable dispute resolution by encouraging the use of mediation and providing a 
balance between mediation and court proceedings. 
 
Article 2 
(Scope of application) 
 
(1) This Act shall regulate mediation in disputes arising out of civil, commercial, labour, 
family and other property relationships with regard to claims which may be freely disposed 
of and settled by the parties, unless otherwise stipulated for individual disputes by a special 
law.  
 
(2) The provisions of this Act shall apply mutatis mutandis also to mediation in other 
disputes, so far as this complies with the nature of the legal relationship out of which the 
dispute has arisen and if this is not excluded by law. 
 
(3) Subject to the provisions of the fourth paragraph of this Article, this Act shall apply 
irrespective of the basis upon which the mediation is carried out, including agreement 
between the parties (whether reached before or after a dispute has arisen), a law, or a 
direction or recommendation by a court, arbitral tribunal or competent governmental 
entity. 
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(4) The provisions of this Act shall also apply to mediation conducted by a judge who is not 
competent for any of the court proceedings which refer to the dispute concerned.  
However, the Act shall not apply to cases where a court or a judge to whom a case has 
been referred, in the course of court proceedings referring to the dispute in question, 
attempts to facilitate the amicable settlement of a dispute, or where an arbitrator attempts 
to do so in arbitral proceedings referring to this dispute. 
 
Article 3 
(Definitions) 
 
(1) For the purposes of this Act: 
 

a)  Mediation means proceedings by which the parties attempt to reach through a 
neutral third person (mediator) the amicable settlement of a dispute arising out 
of or relating to a contractual or other legal relationship, irrespective of whether 
for these proceedings the term mediation, conciliation, reconciliation, mediation 
of disputes or other similar term is used.  

b)  Mediator means any third person who is approached to conduct mediation, 
irrespective of his or her title or profession and irrespective of the manner in 
which he or she has been appointed or approached to conduct mediation, and 
who accepts the request. A sole mediator or several mediators may participate 
In the proceedings.  

 
(2) Where reference is made in this Act to an agreement between the parties, this also 
refers to the rules of the institution which conducts mediation, under the condition that the 
parties have agreed to apply these rules.  
 
Article 4 
(Interpretation of the Act) 
 
(1) In the interpretation of the provisions of this Act, regard is to be given to the need to 
promote uniformity in the application of the Model Law on International Commercial 
Conciliation and the observance of principles of fairness and good faith.  
 
(2) Questions which are not explicitly settled in this Act shall be settled in conformity with 
the general principles on which this Act is based, in particular the principles of voluntary 
cooperation, equal treatment of parties, party autonomy in the proceedings, confidentiality 
of proceedings and impartiality of mediators. 
 
Article 5 
(Variation by agreement) 
 
Except for application of the provisions of Article 4, the third paragraph of Article 8 and 
Article 17 of this Act, the parties may reach a different agreement upon issues regulated by 
this Act or exclude the application of an individual provision of the Act.  
 
Article 6 
(Commencement of mediation) 
 
(1) Where the parties have agreed in advance to resolve mutual disputes that might arise 
out of a particular legal relationship through mediation or where mediation is prescribed by 
law for the resolution of a particular type of dispute, mediation shall commence on the day 
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on which a party receives a proposal for the commencement of mediation from the 
opposing party. 
 
(2) In cases which are not included in the preceding paragraph, mediation referring to a 
dispute which has already arisen shall commence on the day the parties to the dispute 
agree to pursue mediation. If one party proposes mediation to the other party, but does 
not receive an acceptance of the proposal from the other party within 30 days from the day 
on which the proposal was sent, it may treat this as a rejection of the proposal for 
mediation. 
 
Article 7 
(Appointment of mediators) 
 
(1) The parties shall reach an agreement on the appointment of a mediator, unless a 
different procedure for the appointment has been agreed upon. 
 
(2) The parties may seek the assistance of a third person or institution in connection with 
the appointment of mediators. In particular:  
 

a)  A party may request a person or institution to recommend suitable persons to 
act as mediators; or  

b)  The parties may agree that the appointment of mediators be made directly by 
such a person or institution. 

 
(3) The person or institution referred to in the preceding paragraph may take all measures 
necessary with regard to the circumstances of the dispute to secure the appointment of an 
independent and impartial mediator. The person or institution may, where appropriate, 
recommend or appoint a mediator who is of a nationality other than the nationality of the 
party so as to provide independence and impartiality of mediation, or for other justified 
reasons.  
 
(4) When a person is approached to act as the mediator, he or she shall immediately 
disclose any circumstances likely to give rise to justifiable doubts as to his or her 
independence and impartiality. That obligation shall apply during the entire mediation 
proceedings.  
 
Article 8 
(Conduct of mediation) 
 
(1) The parties may agree on the manner in which the mediation is to be conducted. In so 
doing, they may also rely on existing rules.  
 
(2) Failing an agreement on the manner in which the mediation is to be conducted, the 
mediator shall conduct the proceedings as he or she sees fit. In so doing, he or she shall 
consider all the circumstances of the case, any wishes the parties may express, and the 
need for a speedy and permanent settlement of the dispute. 
 
(3) In any case, in conducting the proceedings, the mediator must act independently and 
impartially and make every effort to treat the parties equally, taking into account all 
circumstances of the case.  
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(4) The mediator may, at any stage of the mediation proceedings, make proposals for the 
settlement of the dispute. The settlement of the dispute as proposed by the mediator shall 
not be binding upon the parties. 
 
Article 9 
(Communication between mediator and parties) 
 
The mediator may meet or communicate with each party separately or with all of them 
together.  
 
Article 10 
(Disclosure of information to parties) 
 
When the mediator receives information concerning the dispute from a party, the mediator 
may disclose the substance of information to any other party to mediation, unless a party 
has disclosed information to the mediator subject to a specific condition that it be kept 
confidential.  
 
Article 11 
(Confidentiality of information) 
 
All information originating from mediation or relating to it is confidential unless otherwise 
agreed by the parties, or unless its disclosure is required by law or for the purposes of 
implementation or enforcement of a dispute settlement agreement.   
 
Article 12 
(Admissibility of evidence in other proceedings) 
 
(1) The parties, mediators or third persons who participated in mediation shall not in 
arbitral, judicial or other similar proceedings rely on, introduce as evidence or give 
testimony regarding any of the following: 
 

a)  An invitation by a party to engage in mediation proceedings or the fact that a 
party was willing to participate in mediation proceedings; 

b)  Views expressed or suggestions made by a party in the mediation in respect of a 
possible settlement of the dispute; 

c)  Statements or admissions made by parties in the course of mediation; 
d)  Proposals made by the mediator; 
e)  The fact that a party had indicated its willingness to accept the mediator's 

proposal for amicable dispute settlement; 
f)  Documents drawn up solely for purposes of the mediation proceedings. 

 
(2) The provision from the preceding paragraph shall apply irrespective of the form of the 
information and evidence.  
 
(3) Information referred to in the preceding paragraph of this Article may only be disclosed 
or used in proceedings before an arbitral tribunal, court or other competent government 
authority for the purpose of evidence under conditions and to the extent required by law, in 
particular on grounds of public policy (e.g. protection of the interests of children or 
prevention of interference with a person's physical or mental integrity) or insofar as 
necessary for the implementation or enforcement of an agreement on the settlement of a 
dispute; otherwise such information shall be treated as an inadmissible fact or evidence. 
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(4) The provisions referred to in the first, second and third paragraph of this Article shall 
apply whether or not the arbitral, judicial or similar proceedings relate to the dispute that 
was or is the subject of the mediation proceedings. 
 
(5) With the exception of cases referred to in the first paragraph of this Article, evidence 
that is otherwise admissible in arbitral, judicial or similar proceedings does not become 
inadmissible as a consequence of having been used in the mediation proceedings.  
 
Article 13 
(Termination of mediation) 
 
Mediation proceedings shall be terminated: 
 

a)  by the conclusion of a dispute settlement agreement, on the date of the 
agreement; 

b)  by the expiry of a time limit for the appointment of a mediator, if the parties do 
not agree on the appointment of a mediator within 30 days of commencement 
of mediation, on the date of expiry; 

c)  by a declaration of the mediator, after consultation with the parties, to the 
effect that further efforts at mediation are no longer justified, on the date of the 
declaration; 

d)  by a written declaration of the parties addressed to the mediator, to the effect 
that the proceedings are terminated, on the date of the declaration; 

e)  by a written declaration of a party to the other party or parties and the 
mediator, to the effect that the conciliation proceedings are terminated, on the 
date of the declaration. If in the proceedings several parties participate who are 
willing to proceed with the mediation among themselves, the mediation shall be 
terminated only for the party that has submitted a declaration.  

 
Article 14 
(Dispute settlement agreement) 
 
(1) The mediator may participate in the formulation of the text of the dispute settlement 
agreement.  
 
(2) The parties may agree that the dispute settlement agreement shall take the form of a 
directly enforceable notarial deed, a court settlement or an arbitral award based on the 
settlement. 
 
Article 15 
(Mediator as arbitrator) 
 
Unless otherwise agreed by the parties, the mediator shall not act as an arbitrator in 
respect of a dispute that was or is the subject of the mediation, or in respect of another 
dispute that has arisen from the same legal relationship or is related to it. 
 
Article 16 
(Introduction of arbitral or judicial proceedings) 
 
(1) Where the parties have agreed upon mediation and have expressly undertaken not to 
initiate, until the expiry of a certain period of time or until a specified event has occurred, 
arbitral or judicial proceedings with respect to an existing or future dispute, the arbitral 
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tribunal or the court must, upon an objection by the defendant, dismiss such an action, 
unless the plaintiff demonstrates that otherwise harmful and irreparable consequences 
would occur. The defendant must submit this objection in the defence plea at the latest.  
 
(2) The court shall dismiss an action even if before bringing the action obligatory mediation 
proceedings are prescribed by law. 
 
(3) Initiation of arbitral or judicial proceedings shall not of itself be regarded as a waiver of 
the agreement to mediate or as the termination of mediation proceedings.  
 
Article 17 
(Effect of mediation on limitation and prescription periods)  
 
(1) The limitation period for a claim subject to mediation shall cease to run during 
mediation. 
 
(2) If mediation proceedings are terminated without a dispute settlement agreement, the 
limitation period shall continue to run from the moment the mediation proceedings are 
terminated without a dispute settlement agreement. The time that expired prior to the 
initiation of mediation shall be included in the limitation period laid down by law.  
 
(3) If a deadline for bringing an action is set by a special regulation in respect of a claim 
subject to mediation, this deadline shall not expire earlier than 15 days after the 
termination of mediation.  
 
Article 18 
(Costs of mediation) 
 
(1) The mediator is entitled to an award and to reimbursement of reasonable costs, unless 
otherwise agreed upon with the parties or otherwise stipulated by the rules of the 
institution where mediation is conducted.  
 
(2) If not otherwise agreed upon by the parties, each party shall bear its own costs, 
whereas the overall costs of mediation shall be borne equally by all parties.  
 
Article 19 
(Transitional provision) 
 
The provisions of this Act shall not apply to mediation proceedings initiated prior to the 
entry into force of this Act, except if otherwise agreed upon by the parties.  
 
Article 20 
(Final provision) 
 
This Act shall enter into force on the 15th day following its publication in the Official Journal 
of the Republic of Slovenia. 
 
(The Mediation in Civil and Commercial Matters Act has been published on 6 June, 2008) 
 
Source: The Ministry of Justice of the Republic of Slovenia 
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ANNEXE 2: OTHER RELEVANT PROVISIONS 
 
The Act on Alternative Dispute Resolution in Judicial Matters 
 
Unofficial translation! 
 
Article 18 
(Informative mediation session) 
 
(1) If parties do not propose a referral to the alternative dispute settlement proceedings to 
the court, the court may, at any time during the judicial proceedings, ask parties to 
personally participate in an informative mediation session. 
 
(2) The date and time of the informative session shall be determined by the court after 
consultation with the parties. 
 
(3) The invitation to the informative session shall be served to the parties in person. 
 
(4) Minutes shall be kept in the informative session led by a judge or a law clerk. 
 
(5) If, upon proper notice of invitation, the party fails to participate in the informative 
session and fails to produce justified personal reasons for absence or if there is a lack of 
generally accepted circumstances that would justify the party’s absence from the session, 
the absent party shall be obliged to reimburse the other party's expenses that arose from 
this session. In the notification for attending a session, sent to the party, the court shall 
include information on the consequences of absence from a session. 
 
Article 19 
(Mandatory referral to mediation) 
 
(1) When it is suitable, given the circumstances of the case, and on the basis of 
consultation with the parties who participated in the informative session, the court may 
decide to suspend the proceedings for no longer than three months and refer the parties to 
mediation provided by the court in the framework of the programme under the Article 4 of 
this Act. 
 
(2) The decision on mandatory referral to mediation shall be explained and shall contain a 
warning on the consequences of a clearly unreasonable rejection of the referral to 
mediation under the paragraph 5 of this Article. The decision shall be served to the parties 
in person. 
 
(3) In eight days from the date he or she was served the decision, the party may submit an 
objection against the decision on mandatory referral to mediation.  
 
(4) Should the party submit an objection from the previous paragraph, the court that has 
issued the decision on mandatory referral shall repeal this decision. Once the decision on 
the annulment of mandatory referral to mediation has been taken, no appeal can be made 
against that decision.  
 
(5) Regardless of the result of the judicial proceedings, the court may, upon request by the 
other party, order the party that has submitted a clearly unreasonable objection to the 
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mediation referral to reimburse the other party for all or part of the expenses that were 
required for the judicial proceedings and that arose from the clearly unreasonable 
objection. 
 
(6) In deciding whether the objection to the referral to mediation was clearly unreasonable, 
the circumstances of each case shall be taken into account, especially the following:  
 
- nature of the dispute,  
- decisive factors in the dispute,  
- whether or not the parties strived to settle the dispute in a friendly manner through 

negotiations,  
- the costs that would arise from mediation,  
- the possibility that a three-month suspension of the procedure due to mediation could 

affect the result of the trial, 
- the probability of a successful dispute settlement through mediation.  
 
(The Act on Alternative Dispute Resolution in Judicial Matters has been published on 30 
November, 2009, and has entered into force on 15 December, 2009). 
 
Source: The Ministry of Justice of the Republic of Slovenia 
 
The Civil Procedure Act  
 
Unofficial translation! 
 
Chapter Twenty-Two 
SETTLEMENT HEARING AND COURT SETTLEMENT 
 
Article 305a 
 
Upon receiving the defense plea, the court shall call a settlement hearing before the main 
hearing. 
 
At the settlement hearing, the court shall discuss openly with the parties about the factual 
and legal aspects of the dispute in order to define disputable and essential and study the 
possibilities for court settlement and endeavour to reach its conclusion. 
 
The public shall not be permitted to attend settlement hearings.  
 
The court may decide not to call a settlement hearing if the parties already implemented  
the procedure of an amicable settlement of dispute unsuccessfully or if the court assesses 
that there is no possibility of concluding a court settlement or that it does not constitute a 
relevant method of dispute settlement. 
 
Article 305b 
 
Upon the request of the court, a party shall attend the settlement hearing in person and 
answer the questions of the court in person.  
 
If the party is represented at the settlement hearing by the attorney, the latter shall be in 
possession of an express power for the court settlement.  
 



Policy Department C: Citizens' Rights and Constitutional Affairs 

 30 

On the motion of the parties who consent to the attempt of an alternative settling of a 
dispute, the court may suspend the civil proceedings for a period not exceeding three 
months. 
 
Article 305c 
 
If the settlement hearing does not result in the conclusion of a court settlement, the court 
shall immediately start the main hearing.  
 
If the settlement was not concluded but the court assesses that there exists a probability 
that the parties will conclude a court settlement, it may, upon a mutual agreement of the 
parties, forthwith fix a new settlement hearing. 
 
Invitation to the settlement hearing shall be served together with the invitation to the main 
hearing. In the summons to the settlement hearing, the court shall expressly warn the 
parties that  it will immediately start the main hearing in case the settlement hearing fails, 
and it also warns them about the consequences of one party’s or both parties’ failure to 
appear in the main hearing (Article 282). 
 
Article 306 
 
At all times during the proceedings before the civil court, the parties may conclude 
settlement concerning the matter in dispute (court settlement). 
 
The settlement may involve the whole claim or only a part thereof and it may also contain 
settling of other questions in dispute between the parties. Moreover, a person who is not a 
party to the proceedings may also participate in the settlement.    
 
All the time during the proceedings, the court shall be alert to the possibility of settlement 
and advise the parties of this possibility, and shall help them settle the matter in dispute. 
 
A court settlement shall not be permissible in respect of claims of which the parties may 
not dispose (third paragraph of Article 3). 
 
Upon passing of a decree barring the conclusion of a court settlement, the court shall stay 
the proceedings until such decree becomes final. 
 
Article 307 
 
The parties’ agreement on the settlement shall be entered in the record. 
 
A court settlement shall be deemed to be concluded when the parties, having read the 
record on settlement, put their signatures on this record. 
 
Upon a motion, the parties shall be issued a certified copy of the record in which the 
settlement is entered. 
 
The court settlement may also be concluded so that the parties sign a written proposed 
settlement compiled and delivered by the judge.  
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Article 308 
 
At all times during the proceedings the court shall be bound, of its own motion, to examine 
whether the claim concerning which the action is pending is subject to a final court 
settlement; should the court establish that the action is pending in respect of a claim 
concerning which a court settlement has already been concluded, it shall reject the action. 
 
Article 309 
 
A person intending to bring an action may attempt to solve the dispute by a court 
settlement through medium of the court on the territory of which the other party resides. 
 
The court which receives a proposal for settlement shall invite the other party and present 
the offered terms of settlement to the party. 
 
The costs of these proceedings shall be borne by a person initiating them. 
 
Article 309a 
 
Any documents comprising concrete offers of the opposing party for settlement and 
submitted in negotiations, or proceedings for settlement by agreement, shall not be 
submitted as evidence in civil proceedings. 
 
Source: The Ministry of Justice of the Republic of Slovenia 
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ANNEXE 3: CONCORDANCE TABLE 
 
 

The Directive The Mediation Act 

Article 1 : Objective and scope Article 1 : Objective 
Article 2 : Scope 

Article 2 : Cross-border disputes -  

Article 3 : Definitions Article 3 : Definitions 

Article 4 : Ensuring the quality of 
mediation - 

Article 5 : Recourse to mediation 

- 
 
/The Civil Procedure Act: 
Articles 305a and 305b on 
Settlement Hearing;  
 
The Act on ADR in Judicial Matters: 
Articles 18: Informative mediation 
session  
Article 19: Mandatory referral to 
mediation/ 

Article 6 : Enforceability of 
agreements resulting from mediation 

Article 14, para. 2 : 
Dispute settlement agreement 

Article 7 : Confidentiality of 
mediation 

Article 12 : Admissibility of evidence 
in other proceedings 
+ Article 11 /a stricter rule/:  
Confidentiality of information 

Article 8 : Effect of mediation on 
limitation and prescription periods 

Article 17 : Effect of mediation on 
limitation and prescription periods 

Article 9 : Information for the 
general public - 

Article 10 : Information on 
competent courts and authorities - 

Article 11 : Review - 

Article 12 : Transposition - 

Article 13 : Entry into force - 

Article 14 : Addressees - 

 
 



 




