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1. OPENING  OJ\820414 

The meeting opened at 15.12 on Monday 21 June, 2010 with Kinga Gál, Vice-Chair of 
the LIBE Committee and Rapporteur of the report on the protection of fundamental 
rights in the EU, (MEP) presiding. In her welcome she remembered the important role 
the LIBE Committee has had since the beginning: it has considered the Charter of 
Fundamental Rights of the European Union (the Charter) as the very foundation of the 
freedom, security and justice area related policies. In this perspective, since 2000, 
LIBE Committee took the Charter itself as the reference for the European Parliament 
annual reports on the protection of fundamental rights in the EU. She reminded that in 
2005 and 2007, it organised two hearings meeting the highest authorities in Europe 
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dealing with fundamental rights such as the Court of Justice (ECJ) and the European 
Court of Human Rights (ECtHR) as well as representatives of the national 
constitutional courts and networks of stakeholders in this domain. After the Treaty of 
Lisbon and with the legally binding Charter the time has now come to foster a better 
understanding of the real impact of this text in shaping EU legislation as well as its 
implementation in the Member States. 

Finally, she remarked that the aim of this third hearing on the Charter is to give the 
legislator some guidance on the perspectives opened by the new legal framework in 
shaping the future legislation and reassessing the EU acquis notably when freedom, 
security and justice of the Union's citizen are at a stake. 

2. SESSION I: THE CHARTER AS THE KEY REFERENCE FOR THE FUTURE 
EU LEGISLATION AND ITS IMPLEMENTATION AT NATIONAL LEVEL 

Kinga Gál took the floor in this Session by pointing out the new momentum for 
fundamental rights protection in the EU after the entry into force of Lisbon Treaty with 
a binding Charter, and the obligation to accede to the European Convention of Human 
Rights (ECHR), the European Citizenship initiative, a new Commissioner for Justice, 
Fundamental Rights and Citizenship (Viviane Reding). She reminded the role of the 
ECJ and the ECtHR. 

She remarked the importance of following the implementation of the Charter from the 
side of the Commission and of other EU institutions, and when EU Law is 
implemented by Member States. She referred to the report LIBE Committee is 
currently elaborating on fundamental rights. The main objective of this report should 
be to look into the EU role and analyse the role of each institution. 

Peter Hustinx, European Data Protection Supervisor, referred to the high 
importance of data protection as an example of the impact of the Charter has in the 
freedom, security and justice area development. The Stockholm Program, adopted last 
year, will be an essential instrument when developing asylum, judicial cooperation and 
migration policies. In this context, he emphasized that right to data protection has 
become reaffirmed as legally binding by the Charter (Articles 7 and 8), and in the 
Treaties (Article 39 TEU and Article 16 TFEU). This right has the appearance to be 
directly enforceable before the Court. The key elements of this right are established in 
EU Primary Law: right to access to personal data, rectification and supervision by and 
independent authority. It is a subjective right. Data processing has always to have a 
legal basis. 

He also stressed that the area of freedom, security and justice could not be developed 
without full respect to data protection right when EU legislation is adopted and also 
when it is implemented at a national level (Article 51 of the Charter). According to 
this, national authorities should respect the right to data protection when implementing 
EU legislation and these articles (Articles 7 and 8 of the Charter; Article 8 ECHR; 
Article 39 TEU and 16 TFEU; and Article 8 ECHR) must be interpreted in accordance 
to the ECtHR and the ECJ jurisprudence once the EU accession to the ECHR is 
completed. Data protection is a fundamental right which goes beyond than the right to 
a private life. He pointed out this right has brought important ECJ case Law: Huber v. 
Germany, Case C-524/06, for example; concerning the problem of non-discrimination 
when the name of persons who are included in migrant authorities' data basis. 
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From 1 December 2009, data protection must be protected without gaps (this should be 
taken into account by the Commission which is reforming the secondary Data 
Protection framework). Gaps are present in the Third Pillar Framework Decision of 
Data Protection, but of course, with the new legislation they must disappear. The 
Charter provides key references for the new data protection legal framework in which 
gaps of protection are not accepted; the necessity and proportionality principles must 
be taken into account when exceptions to data protection are established (Article 52 
Charter). 

In the debate, Carlos Coelho (MEP) took the floor. He focused on the fact that the 
dispositions of the Charter, which reaffirms the common values of Member States, 
must be respected in the context of fight against terrorism and also in the international 
agreements' negotiation. 

Kinga Gál (MEP) made an appeal to the EU institutions to profit the good basis and 
opportunities for fundamental rights protection that the Charter provides for the future. 

Birgit Sippel (MEP) pointed out the new political impact of fundamental rights in the 
Charter, especially in EP debates. With the examples of data protection debates, to the 
European Sanitary Card, the necessary prevention of the employers´ access to data 
concerning health condition of their future employees, she illustrated the change of 
political debates from strict market and economic issues into citizens issues. She 
stressed the need to clarify in these debates: who collects data, and who can accede to 
them or rectify them. 

Peter Hustinx reminded that rights recognized in the Charter (non-discrimination, 
human dignity, due process) must be respected when adopting the new EU data 
protection legislation and will play a crucial role in the implementation of the 
Stockholm program. The consequences of data protection as a fundamental right are 
being taken seriously and will be set up in several areas: health, transport, social 
security, challenges of new technologies, and globalisation. Finally, he welcomed that 
Vice-President Reding had expressed her will to have no tolerance area with mistakes 
implementing the Charter and with data protection. 

3. SESSION II: THE PROTECTION OF FUNDAMENTAL RIGHTS AND 
HUMAN DIGNITY AS GRANTED BY THE SUPREME COURTS IN THE EU 

Jean-Claude Bonichot, President of the Fourth Chamber of the Court of Justice of the 
European Union, focused his intervention on an evolutionary perspective, and on the 
impact the Charter and the EU accession to the ECHR will have. 

He reminded that the mission of the ECJ is to control the legality of EU organs and 
institutions acts, and the respect for the fundamental rights at the same time. Due to the 
omitting of human rights protection in the European Communities founding treaties, 
the ECJ in its case law recognized the fundamental rights protection as general 
principles of EU Law according to common constitutional traditions and to the 
international treaties concerning fundamental rights in which Member States were 
parties. Moreover, the ECJ jurisprudence admitted the singular importance of the 
ECHR, and accepted the jurisprudence from the ECtHR. He referred to the Kadi ruling 
of 2008 as an example of how this protection generates trust, where the ECJ ensured 
full compliance to defence rights on decisions where individuals or entities are targeted 
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in terrorist lists. 

Concerning the Charter's legal value in the EU legal framework, Mr. Bonichot 
emphasized that the Charter integrates the EU Primary Law (Article 6.1 TEU); the 
provisions of the Charter are addressed to the EU institutions and bodies with due 
regard for the principle of subsidiarity and to the Member States only when they are 
implementing EU law; the Charter does not establish any new power for the EU. 
Finally, the Charter itself alone does not constitute a new legal basis. Respecting the 
substance of the Charter, it enshrines 31 new rights which are not in the Convention, 
and most of the rights defined in the Charter are fundamental in a broad sense, for 
instance the right to a good administration. Therefore the Charter constitutionalizes the 
ECHR in the EU legal order. Finally, the Charter contains specific features and rules 
for its interpretation in article 52 and in the Preamble. 

Concluding his speech, Mr. Bonichot outlined that the ECtHR and the ECJ are 
mutually attentive on how their case law is applied. However, he drew attention to the 
fact that the EU accession to the ECHR brings many technical and political questions 
concerning the status of EU primary Law of the ECHR, the interpretation of EU Law 
actions by the ECtHR, or the role for ensuring the subsidiarity principle within the 
application of the control mechanisms of the ECHR (ECtHR and Committee of 
Ministers). It is necessary to ensure the ECJ retains the monopole in the interpretation 
of EU Law in order to maintain its uniform application. 

Michel Melchior, President of the Constitutional Court of Belgium, explained the 
function of the Belgian Constitutional Court in protecting human rights recognized in 
the Belgian Charta Magna. In reply to the question 'Is the Belgian Constitutional Court 
a Court protecting only the fundamental rights guaranteed in the national 
Constitution?', he distinguished between substantive law, where the constitutional and 
international binding documents must be read in conjunction with each other, and the 
principle of equality and non discrimination which must be respected by all national 
legislation and procedures. He stressed that the Belgian Constitutional Court has made 
many references to the ECHR and to the EU Law. 

According to Mr. Melchior, since the Lisbon Treaty entered into force and the Charter 
has become EU Primary Law, there is no substantial change. He explained that since 
the 1970 Internationale Handelsgesellschaft ruling the ECJ ensures the fundamental 
rights protection in EU Case Law, as it was approved in the TEU (Maastricht). 
Furthermore, the Charter does not create a new system for the protection of 
fundamental rights beyond the ECHR, the International Pacts (1966) or the Social 
Charter etc. 

He stressed that the EU is not a Federal State but a Union of States which delegated 
some powers to the EU. Thus, the Charter mostly is binding the EU institutions and 
Member States only when they apply EU law. In addition, one part of EU Directives is 
the margin of the appreciation given to the Member States. This leaves free hands to 
the Member States to choose whether apply the Charter or not. This applies especially 
in the domain of social and economic rights, which are not clearly enforceable in the 
Charter. Also, he indicated that Title VII, which entitles general guiding for 
interpretation and application of the Charter, is the most important for national Courts. 
However, Articles 7 ECHR and 49(3) and 52(2) and 52(3) of the Charter must be 
respected while implementing Community law. 
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Mr. Melchior raised two opened questions: 'Will the ECJ be able to answer new 
preliminary ruling demands?' and 'Will national courts be able to ensure and protect the 
right to a fair and public hearing within a reasonable time (Article 47 of the Charter)?' 

Marc Bossuyt, President of the Constitutional Court of Belgium, explained that the 
Belgian Constitutional Court has a cooperative approach to fundamental rights 
protection, it fully ensures the respect for fundamental rights guaranteed in 
international conventions and it also frequently refers to the ECHR case law integrating 
it in its own case law. 

He reminded the role of Article 51 of the Charter concerning its scope of application 
and the need to respect the subsidiarity principle. He welcomed the EU accession to the 
ECHR, and stressed the need to involve the national Constitutional Courts in the debate 
in order to solve problems of jurisdiction. He also referred to the problematic situation 
the ECtHR has at this moment with more than 120 000 pending cases. 

Mr. Bossuyt expressed his criticism towards the asylum case law of the Strasbourg 
Court, and reminded the double subsidiary character of its jurisprudence. Thus, it is not 
possible to broaden the ECHR scope of competences giving a very extensive 
interpretation to social rights incompatible with the property rights. Nevertheless, the 
Court has begun to take provisional measures, and for example in 2008, concerning 
asylum procedures 3 200 demands of this kind of measures have been presented. 

In the end he added that the capacity problems of the Strasbourg Court will be higher if 
most of Member States finally ratify the 12th Protocol to the ECHR which contains a 
general interdiction of discrimination. In this order, a reflection under the spirit of 
Interlaken Conference should be done about the role of the Strasbourg Court; 
especially in order to preserve the individual redress before the Court. 

In the debate, Ramón Jauregui Atondo (MEP) took the floor asking whether it would 
be compulsory for the EU citizen to go before the ECJ, when a Community act or norm 
has been challenged before a national Court, in order to fulfil the subsidiarity principle 
requirements and to be able to complain before the ECtHR. He was concerned to which 
of the ECHR Protocols shall accede the EU, and whether the External Action Service 
must respect both the Charter and the ECHR. 

In replying, Mr. Bonichot stated that it would be useful to set out the specific rules in 
the EU's accession agreement to the ECHR in regard to the subsidiarity principle. For 
instance, he discussed the future of the preliminary ruling procedure of the ECJ and 
referred to the Cilfit judgment of 1982 which set limits to the obligation to make a 
reference for a preliminary ruling. He added that, after the accession, the ECJ will be 
equivalent to a national Court in charge of EU Law legality and interpretation 
questions, while the Strasbourg Court will go on being in charge of Human Rights 
issues. 

Mr. Melchior pointed out the risks for equality when a preliminary ruling is not 
requested by the national Court according to the Cilfit case law, and he defended the 
need to regulate the interaction between the ECJ and the ECtHR. 

Regarding the EU access to the ECHR Protocols, Mr. Bonichot stressed that this is a 
political choice, while technical challenges remain, considering the particular situation 
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some Member States have regarding the Charter (UK, Czech Republic, and Poland), 
and towards the ECHR Protocols. 

Some interventions of the delegation of the Paraguay Parliament (Parlasur) followed, 
on behalf of Mercosur organisation. 

Henry Labayle, Professor at the Faculté de Bayonne, Université de Pau et des Pays de 
l'Adour, contributed to the debate by expressing his concern about the lack of a specific 
fundamental rights judge for the EU. He defended a non hierarchical and a cooperative 
approach between Courts with both efficacy and efficiency. He remarked the 
importance of the extraterritorial application of the ECHR in the scope of the Area of 
Freedom, Security and Justice. It is a great opportunity to define the right applicable in 
situations as Guantanamo or patrols on the high seas. He recognized the great effort 
done by the Strasbourg Court to protect third country nationals, which was limited 
towards political refugees. 

The meeting adjourned at 17.31. 

4. SESSION III: FREEDOM, SECURITY AND JUSTICE AREA - THE 
COMMISSION STRATEGY AND THE POINT OF VIEW OF THE 
ACADEMIC WORLD, THE CIVIL SOCIETY AND NATIONAL HUMAN 
RIGHTS INSTITUTIONS 

The meeting resumed at 9.13 on Tuesday 22 June 2010 with Juan Fernando López 
Aguilar (MEP), Chair of the Committee on Civil Liberties, Justice and Home Affairs of 
the European Parliament, presiding. He made the introduction to the third session of the 
hearing by reminding the role as ordinary legislator for the European Parliament in the 
scope of the co-decision procedure with the Council; the European Parliament will share 
with the national and the European judicial powers the challenge to enforce the respect 
for the fundamental rights contained in the Charter.  

Viviane Reding, Vice-President of the European Commission and Commissioner for 
Justice, Fundamental Rights and Citizenship, reiterated the great importance in the 
Lisbon Treaty of fundamental rights protection with a legally binding Charter and the 
accession to the ECHR. The Commission will present later this year a Communication 
on the EU fundamental rights policy (proposing the Charter's enforcement strategy) 
and an annual report, monitoring the progress of the Charter enforcement and 
permitting an annual policy debate in the EP and in the Council on what has been done 
and what should be done. 

She pointed out that the Charter must be a compass for all EU policies and for their 
implementation at national level, and stressed that security policies and fundamental 
rights must always go hand in hand. She stressed that an ambitious fundamental rights 
policy would be complementary to an efficient and "sustainable" counter-terrorism 
policy. Moreover, Vice-President Reding proposed to create a fundamental rights 
culture in the Commission, at the very beginning of the EU law-making process, when 
the Commission's prepares its proposals. She concentrated on the crucial importance of 
impact assessment on fundamental rights. Such assessment should identify which 
fundamental rights could be affected, and describe the degree of interference with these 
rights and the necessity for such interference. 

She affirmed a collective responsibility of all institutions to ensure the compatibility of 
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EU law and of the entire legislative process with the Charter. Moreover, she entrusted 
that the Commission will use all available tools to ensure national legislations 
compliance with the Charter, also starting infringement proceedings if necessary. She 
stressed the crucial role of the FRA in providing comparable and reliable data on the 
situation on the ground in the Member States. She remarked that LIBE Committee 
experience will be certainly useful to achieve compromises at an inter-institutional 
level. Finally, Viviane Reding emphasized that, due to the Charter, we entered the new 
face of the development of the European integration and she appealed to develop an 
ambitious EU Fundamental Rights Policy with a legally binding Charter. 

During the debate with the Commissioner, Kinga Gál (MEP) wanted to know what 
would happen if an infringement of the fundamental rights occurs. 

Roberta Angelilli (MEP) asked what the legal impact might be on the minorities' 
rights with the entering in to force of the Charter. 

Ioan Enciu (MEP) asked what will be the practical options and resources for Member 
States ensuring the fundamental rights in the practice. 

Emine Bozkurt (MEP) was concerned on how the EU is going to improve the 
situation and emphasized the need of specific measures and cooperation with other 
international organizations. 

Edit Bauer (MEP) reminded that the European Directives on anti-discrimination do 
not ban language discrimination but the Charter does. 

Marie-Cécile Renoux (ATD Quart Monde) asked whether the Commission was going 
to take the initiatives to tackle the extreme poverty in terms of fundamental rights. 

Viviane Reding ensured that the Commission will prepare each year a Communication 
and an annual report on the implementation of the fundamental rights in Member States 
and in the EU institutions. In the case of unresolved problems the infringement 
procedure will be started. She expressed the will to make the fundamental rights impact 
assessment a normal element of law making in the EU. She underlined that the EU 
does not have any law regulating the use of language, and despite the legally binding 
Charter, the Member States remain the decision makers in respect to their internal 
language policy, including minority rights. However, the Commission will intervene on 
the issues of the application of the EU law. Finally she remarked that the Commission 
is preparing a strategy to fight against poverty and extreme poverty in the framework of 
the Europe 2020 strategy. 

Morten Kjaerum, Director of the European Union Agency for Fundamental Rights, 
reminded that ensuring full respect of the Charter is one of the more challenging tasks. 
A recent Eurobarometer has shown that 62% of European citizens rank the protection 
of human rights as the most important value to be defended by the European 
Parliament. 

He highlighted three ways to ensure that the Charter can make a difference for people 
in the EU: 

1) Rights on paper must become known rights: evidence shows that rights awareness 
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among the public, especially among groups that are more liable to discrimination 
(ethnic and sexual minorities), is low. Thus, it must be ensured that people have an 
access to effective redress mechanisms in all Member States and get education about 
their rights and their rights defence. 

2) Fundamental rights must be put at the heart of law-making in the EU: the EU is now 
obliged to combat exclusion and discrimination actively in all contexts of EU policy 
and legislation.  

3) Making the implementation of the Charter a joint project: the implementation must 
involve everyone – from EU and national lawmakers, to the healthcare workers or 
school inspectors. In order to implement the EU law at national level it is necessary to 
strengthen those who are mandated to protect and fulfil fundamental rights at the 
national level. 

Finally, he emphasized that the EP and national parliaments should regularly assess the 
fundamental rights issues; local authorities, playing a key role in service providing, 
should ensure people's ability to realise their fundamental rights and not to hamper the 
work of civil society organisations by cutting their budgets due to the financial crisis. 

Towards a freedom area:  

Jan Jarab, Regional representative for Europe of the United Nations High 
Commissioner for Human Rights, remarked that the EU reached a very high level of 
fundamental rights protection for everyone due to the establishment of the FRA and the 
Lisbon Treaty entering into force. At the same time, he stressed the great importance of 
the fact the EU becomes a party of the International Convention on the Rights of 
Persons with Disabilities and the need to apply the Charter in full accordance with the 
common international obligations of the Member States and of the EU. 

Moreover, he outlined the need to strengthen coherence between EU internal and 
external actions and international obligations. The EU must ensure the monitoring of its 
Member States in order to avoid double standards allegations and not to undermine its 
role in human rights promotion in the other parts of the world. The area of Freedom, 
Security and Justice is of crucial concern: it combines many internal and external 
points (migration, asylum, data protection, balance between security and human rights 
in counter-terrorism measures, freedom of expression). Also, the need to include 
torture victims in the list of vulnerable people in the fight against trafficking in human 
beings, non-refoulement and minors' fundamental rights are the areas requiring more 
efforts. 

As a conclusion he left four institutional messages: 1) the important role of the 
Commission regarding proposals in such areas as migration, asylum and minors; he 
encouraged the impact assessment studies monitoring the legislative acts compatibility 
with the Charter and international binding norms on human rights; 2) the role of the 
Parliament to achieve this coherence and respect for fundamental rights; 3) the need for 
a stronger mandate for the FRA; 4) the need for a stronger mandate of national 
institutions monitoring the application and protection of fundamental rights. 

Stefano Rodotà, former member of the Convention drafting the Charter of 
Fundamental Rights of the EU, stressed the need to eliminate scepticism towards the 
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Charter which still remains in some political and academic circles. The Charter must be 
taken seriously for three reasons: it is legally binding, it has a relevant history for the 
last three years and it is the final point of a process which made the EU the world 
region where rights and freedoms are protected at the highest level. 

He stressed that between 2000 and 2009 the making of Europe of the rights and 
freedoms were in the hands of the judges, while politicians were often silent. The 
Charter as a legal basis was used by the Spanish Constitutional Court in 2000, by the 
ECJ and other constitutional and lower courts across Europe. Bearing in mind that any 
compliance with the Charter is a precondition for the European instruments legitimacy, 
now comes the time to fill the gap between judges and the EU legislator by taking the 
Charter seriously. Moreover, the Charter introduces the indivisibility of the rights. 
However, such indivisibility is continuously challenged by the market logic (especially 
during this economic crisis) and security needs. That undermines the crucial statement 
of the Charter placing the person at the heart of its activities. He remembered that the 
Köln Council of 1999 has opened a process of constitutionalisation and has recognised 
the Charter's essentiality for full legitimacy of the EU. Thus, the EU legislator has to 
find a new balance between the EU institutional system and rights and freedoms of the 
person. 

Many EU Directives are incompatible with the Charter. For instance, recently the 
Directive 2006/24 was declared anti-constitutional by the German Constitutional Court 
(since it violates the right to data protection). He pointed out the risks that under a 
security pretexts our fundamental freedoms are suffering in our societies: in this sense 
he claimed Parliament to act with the Charter as a supporting instrument without 
waiting for the EU Courts intervention. Finally, he stressed the political character of the 
Charter and reminded that many people and institutions outside the EU are looking at 
the European model. This is a chance for the EU to have a global influence that cannot 
come from an economic or military power. 

Kinga Gál (MEP) opened the following debate by stressing that the main task of the 
FRA is to provide reliable and useful data for the legislative work of the EU 
institutions. She urged to link international standards with the EU framework, and 
expressed the need to mainstream human rights in the EU. 

Morten Kjaerum explained that the actual FRA mandate consists not only of making 
reports, but also of attributing an added value to the legislative procedure by giving 
advice to the EU institutions.  

Towards a security area:  

Henri Labayle, Professor at the Faculté de Bayonne, Université de Pau et des Pays de 
l'Adour, focused on the banalisation suffered for the Charter being an annex of the 
Lisbon Treaty. According to him, the Charter's potential was underestimated and the 
EU accession to the ECHR became a priority. However, the Charter contains new 
rights and makes it possible to establish further protection in the EU law system than 
the ECHR does. In such a context, he expressed his gratitude to assist to a legal (not 
only political) debate about the impact of the Charter. 

His speech was clearly defined into main purposes: 
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A) The Charter's impact on the EU legislator. The Charter has been perceived in a 
passive way by creating a feeling that there is no change after Lisbon Treaty. 
Moreover, he warned about two risks: a technocratic approach of fundamental rights by 
falling on the impact assessment, and a sacralisation of the fundamental rights speech 
turning it into illusory. 

He pointed out the some main technical challenges for the EU institutions: 

a) The lack of a previous control of compatibility with the Charter dispositions of any 
legal act; b) In the EU law there are legal acts which are not directly applicable and 
which require the national legislator implementation; while these measures don't have a 
preventive control, the ECJ can verify this respect for fundamental rights with 
preliminary rulings concerning international agreements; c) The principle of mutual 
trust in the Area of Freedom, Security and Justice requires full respect of the Charter 
dispositions in order to be real; d) Respect for the Charter must be enshrined in the 
actions of the EU agencies working in the Area of Freedom, Security and Justice; e) 
The need to construct a spider's web which would embrace the EU institutions, national 
parliaments and institutions in the Member States. 

Mr. Labayle mentioned some main political challenges for the EU institutions too: 

a) the need to guarantee the Charter's autonomy with regard to national or ECHR 
developments; b) the need to avoid the Charter's dovetailing with other international 
instruments protecting fundamental rights, first of all with the ECHR; c) the EP's 
responsibility to prove to the Council of Europe that the Charter must be respected; d) 
the process of the EU accession to the ECHR. 

B) The Charter's impact on EU judges. He remarked that the Kadi ruling shows that 
the ECJ has gone far beyond a simple constitutional or administrative judge of the EU. 
In order to interpret the Charter in harmony with common constitutional traditions the 
relations between EU courts and national courts must be articulated. This will ensure 
the protection of fundamental rights and diversity of every juridical system of Member 
States. Furthermore, concerning the EU accession to the ECHR, he stressed that the EU 
legal order specificities must be preserved, and he emphasized the difficulties to 
conciliate the ECHR and the Charter approaches. He questioned the Strasbourg Court's 
ability to control respect for fundamental rights in acts where the ECJ has no 
competence. 

Michaël Privot, Director of the European Network Against Racism (ENAR), 
articulated his speech into the following three main points:  

1) Why was the Charter not completely satisfactory pre-Lisbon? 

The Charter's lack of status as a legally binding instrument meant that its role remained 
quite limited. Being only a soft-law instrument the Charter could not confer direct and 
tangible benefits on individuals or NGOs. 

2) How has the situation changed (or might change) now that the Charter has acquired 
legally binding nature? 

The Lisbon Treaty introduces the Charter into the European primary law. Thus, the EU 
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institutions and Member States must respect the fundamental rights set out in the 
Charter when applying and implementing provisions of EC law. Moreover, individuals 
and NGOs can now rely directly on the provisions of the Charter before the European 
Courts. Despite the fact that the Charter does not create any new competences for the 
EU, the mere existence of certain types of rights at the Union level might have very 
significant effects in the long term. Furthermore, the ECJ has substantial new powers to 
review and change national laws in accordance with the Charter. 

Also, the rights, at first sight, apply to all EU citizens regardless of their nationality 
with the exception of Article 21(2) which prohibits discrimination on grounds of 
nationality. It is worth to mention that the rights are for the first time enshrined in 
Community law in such a clear and unambiguous form, in particular the right to non-
discrimination on the grounds of racial or ethnic origin. These provisions constitute the 
basis of concrete actions by NGOs working in the field of anti-discrimination and anti-
racism. The clause on discrimination is independent of other articles and other rights in 
the Charter. The Treaty - for the first time - includes also the rights of persons 
belonging to minorities. 

3) Potential impact of the Charter on some concrete EU policies, linked to the area of 
freedom, security and justice. 

From now the EU secondary legislation must be compatible with the Charter. The 
Charter contains a number of provisions, which might in principle be invoked in 
relation to aspects of asylum and immigration policy; for instance, Article 19(2). Other 
articles in the Charter could affect Member States’ rights to impose restrictions on 
immigrants being joined by spouses or other family members and to discriminate 
against immigrants in matters of social security, social housing etc. 

As a final remark he emphasized that the impact of such processes and the Charter 
provisions is very difficult to assess, because their meaning will ultimately depend on 
the ECJ interpretations of particular cases. And this remains to be seen over the coming 
decade. 

Éamonn Mac Aodha, Chief Executive of the Irish Human Rights Commission, Chair 
of the European Group of National Human Rights Institutions, referred to the Paris 
Principles of 1991 related to the status and functioning of national institutions for the 
protection and promotion of human rights. 

He also pointed out the relevance of the cooperation of these national institutions with 
the FRA, indicating that it is necessary to achieve a high level of acknowledgement of 
these national institutions dedicated to the human rights protection at a European level, 
especially after the entry into force of the Lisbon Treaty. This acknowledgement is 
essential to promote European Citizenship and the respect for fundamental rights 
within the Area of Freedom, Security and Justice. He underlined the degree of certainty 
achieved with the Charter concerning fundamental rights protection with comparison to 
the ECJ case-law formula based in the general principles of Community Law. Finally, 
he stressed the need to establish this elevated status for national institutions promoting 
Human Rights before the EU institutions in order to work in coherence with the scope 
of United Nations framework. 

David Nichols, Acting Director of the EU Office of Amnesty International, focused his 
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intervention on the use of the Charter by the civil society. He remarked the fact that the 
Charter is the first human rights legal text which establishes the indivisibility of both: 
economic/social and civil/political rights. The Charter reaffirms notably the EU 
obligations under international law. This is of service in presenting the Charter in third 
countries. Furthermore, the Charter contains new rights in Articles 8 and 41 (data 
protection and good administration): this represents a great opportunity for civil society 
and for the EP. Finally, the linguistic dimension is recognized in Article 21, the right to 
marry and to found a family opened to more possibilities than in the ECHR. Moreover, 
the Charter codifies the ECJ case law.  

He stressed that it is essential to ensure the fundamental rights of the Charter for all 
citizens under EU jurisdiction (including all legal residents in Member States who have 
a third country nationality). Despite this progress the Charter contains ambiguities 
which should be made clearer by the Case Law. These ambiguities will be also present 
in the debate and discussion among the main EU institutions. 

He also pointed out other challenges where the civil society could play some role of 
pressure: a) Counter-terrorism fight and measures (an example of the Kadi ruling); b) 
Migration policies; c) Common Foreign and Security Policy (CFSP). In his opinion, the 
Charter obliges every EU institution or agency to respect its provisions. Finally, he 
pointed out many rights which predictably will be invoked before national courts and 
authorities: the right to a good administration and all the rights involving asylum and 
family reunification, among others. 

In the debate, Gian Michele Giordano took the floor addressing the example of Italy. 
He was concerned about national laws in the area of asylum, and a current legislative 
proposal to forbid publication of certain information related to criminal activities. 

In replying, Stefano Rodotà ensured that the Commission is following the situation in 
Italy. Moreover, he emphasized that the issue of freedom of expression is seen in the 
light of the new relationship between the right to information and the right to private 
life. On the other hand, the right to freedom of expression is strengthened, for example, 
in relation with right to good administration. 

Morten Kjaerum pointed out the need to study further the situation on the ground in 
27 Member States as there are many problems in fulfilling the right to asylum. 

Jan Jarab stressed the importance of the improvement of the EU asylum policy 
harmonising better procedural guarantees for asylum seekers. Referring to the Italy 
case, he reminded the problem of high securitization of immigration issue in public 
debate. 

There were short interventions of Éamonn Mac Aodha, David Nichols, and Michaël 
Privot. 

Concluding, Henri Labayle addressed the issue of different legal traditions in Member 
States and the challenge for EU law to find necessary balance and be able to manage 
unity among these diversities. 
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CONCLUDING REMARKS 

Kinga Gál (MEP) repeated that this is a big momentum in the EU life for the 
protection of fundamental rights. However, beside the possibilities, which are given by 
the Lisbon Treaty, legally binding and modern Charter, EU institutions, to develop this 
field, we have a responsibility to ensure the benefit of protection of fundamental rights. 
She stressed that the new EU architecture is seen as very positive as much as it is 
linked to the everyday life of the EU citizens. 

The Chairman Juan Fernando López Aguilar underlined that the Lisbon Treaty is the 
major civilisation achievement based on the rule of law. Nevertheless, the EU still has 
to tackle the values deficit issue in the European debate. Due to the Lisbon Treaty, the 
Charter, and the Freedom, Security and Justice area it got a chance to do it. However, 
this task implies many technical and political challenges as well. The Lisbon Treaty is 
going to make the life of the European Parliament more demanding, and more 
accountable before the citizens: along greater powers, jurisdiction and competencies 
comes greater responsibility. He outlined that the EU citizens are not willing to give 
more power to the European project in so far as it is not guaranteeing better protection 
of their rights. This challenge is enormous but this track is worth to be followed. It is 
about citizens, and citizenship, and rights, and values. 

The meeting closed at 12.37. 
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