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The need for EU action 

The integration of European markets and the consequent increase in cross-border activities 

highlight the need for consistent, EU-wide redress mechanisms. There are numerous cross-border 

mass detriment situations where consumers are left empty handed due to the lack of an 

appropriate mechanism. Collective redress mechanisms are being developed differently across 

the EU and, as a result, consumers are being treated differently according to their place of 

residence. Many examples from the Member States, as well as the findings of the studies initiated 

by the Commission or the data from the EU networks like ECC or CPC, and the intensive debate 

around previous consultations prove a serious deficit in the EU legislation and the need for action. 

 

Compensation is especially hard to obtain in competition cases due to the complexity of such 

cases, difficulties to obtain evidence, expensive economic analysis needed in order to quantify 

damages and so on. Therefore, paradoxically, even though it is evident that in this area the 

damage to victims of infringements is huge (and it is estimated that unrecovered damages of 

infringements of EU antitrust law amount to over a 20 billion Euros per year) and the right to 

compensation has been explicitly recognized by ECJ jurisprudence, very little can be done without 

appropriate collective redress mechanisms in place. 

 

The limits of amicable settlement 

For example: this April the Commission has imposed 315 million euro fine on a cartel of large 

multinational companies, producers of laundry detergents. The cartel has been operational in 8 

EU countries, and as laundry detergents are an everyday product, it is quite obvious that there 

was a considerable damage for consumers. Of course, you cannot expect individuals to bring 

action in court in such a case. A number of our member organizations tried to get into a contact 

with the companies in order to find an amicable settlement for a compensation for victims of this 

cartel, but the companies refused to negotiate, saying that there was no harm done. This proves 

once again that without effective judicial measures in place, there are no adequate incentives for 

businesses to get involved into the amicable dispute resolution and to reach a fair settlement. 
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Of course, we agree that early settlement of disputes should be encouraged where possible, and 

the courts should be viewed as a last resort. Parties to a dispute should remain free to take 

recourse to alternative means of dispute resolution before or in parallel to the formal introduction 

of the complaint. However, firstly, there must always be the ‘back-up’ of judicial collective 

redress, and secondly, the ADR cannot be made mandatory. We are firmly convinced that 

effective judicial collective redress will not lead to the massive increase in litigation – and indeed 

those fears are not supported by the evidence in EU countries where collective redress is in place 

– but to more settlements and fairer deals for consumer in the market.  

 

Blackmail settlements 

We are aware that business fear they will be forced into so called blackmail settlements. 

However, this can be avoided by giving power to the court to check the merits of the case in the 

early stage of proceedings. Secondly, especially in the competition area the fear of blackmail 

settlements does not have much ground, as in many cases before the action for compensation 

there would already be a decision by a competent authority regarding the infringement of 

antitrust laws. 

 

Public enforcement does not help to obtain compensation 

With regards to the strengthening of public enforcement instead of providing for judicial collective 

redress available to private organisations, it must be underlined that public enforcement by way 

of ceasing infringements and imposing fines, does not in itself enable victims to be compensated 

for damage suffered. In addition, even where they would have adequate powers, public 

authorities often have limited resources or do not necessarily see it as their priority to engage 

into ordering compensation for individual consumers.  

 

The features of the EU instrument 

We ask for a binding legislation on EU level setting minimum features of collective redress. Those 

features should encompass giving standing to consumer associations, allowing both opt-in and 

opt-out actions, facilitating burden of proof for claimants and giving them greater access to 

evidence, as well as considering adequate means of financing those actions.  

 

The form of the instrument 

In order to ensure coherence, the EU should define common principles of collective redress. 

Further legislative initiatives (e.g., sectoral legislation on private damages actions for the victims 

of anticompetitive behaviour or data protection breaches, consumer or environment collective 

redress, collective redress for financial services users, etc) should be based on those common 

principles. However, to avoid serious time delays that would inevitably arise trying to include all 

the possible areas into one horizontal instrument and to allow taking into account the specificities 

of different areas, sectoral legislation should be preferred to one horizontal instrument.  


