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Distinguished members of the Committee on Civil Liberties, Justice and Home Affairs of the European 
Parliament and delegates from the National Parliaments,  
 
the invitation to deliver a speech at this Interparliamentary Committee Meeting honoured both me, as a 
scholar, and the institution that I represent in Italy as Deputy Rector, namely the Università degli Studi 
di Napoli “L’Orientale”. For this I would like to thank all of you and, in particular, the Chairman of 
this assembly, Mr. Juan Fernando LOPEZ AGUILAR. 
 
1. As a man from the Academia, and having spent the bulk of my professional career researching and 
lecturing on fundamental rights protection, especially within the multi-level European legal order, I will 
try to support the works of this Committee by bringing in a human rights-centred, and therefore a 
person-centred perspective as it is stated in the preamble of the Charter of Fundamental Rights, 
according to which the European Union "...places the individual at the heart of its activities, by 
establishing the citizenship of the Union and by creating an area of freedom, security and justice." .  
 
I want to stress the centrality of the person in the issue at hand also because I feel that freedom, justice 
and security of the individual as such (or rather “individual on the move”) even after two years since the 
entry into force of the Lisbon treaty and the Charter is currently not yet central enough for the EU 
policies, legislation and agencies, which are still more focused on the intergovernmental cooperation for 
the security of the Union as such rather than on promoting common European standards of Freedom and 
Justice. 
 
This leads me to stress that, after the entry into force of the Lisbon treaty, the objective of the EU to 
become an Area of Freedom, Security and Justice has ceased to be a mere question of cooperation, as it 
was when the Amsterdam Treaty was ratified; it has instead been upgraded to a real “integration” 
project since the Treaty has clearly empowered the EU to adopt “common policies” in borders, 
migration, asylum matters where the “communitarian” approach should prevail over the single State 
perspective. The current debates on the emergency measures that could be taken to restore the border 
controls within the Schengen area (to face mass influx of migrants) are just an example of the necessity 
to build a European approach even when emergency measures should be taken.  
 
As a further incidental remark, since I mentioned the need for a European approach, it is the case to 
point out that the EU competencies in the Area of Freedom, Security and Justice are shared with the 
Member States. As such, based on the consolidated EU case law dating back to the landmark case 
AETS (1971), if legislative action is taken by the EU  (as it has recently been the case with the 
agreement EU-US on the transfer of financial data for anti-terrorism purposes), Member States shall 
refrain from pursuing the same objective uti singuli. This feature of the EU competences could lead to a 
strengthening of the EU role in the Area of Freedom, Security and Justice, if the EU is active. The other 
side of the coin is that, if the EU remains passive, then Member States will continue to lead and a 
fragmented approach may result in a weakening of the integration project in the Area of Freedom, 
Security and Justice… 
 
In this perspective, intellectual honesty obliges me to disclose, from the outset, that my approach will be 
to a certain extent – if you allow me to use such a term – “biased”. By “biased” I do not mean that I will 
consider “internal security” and “human rights” as competing categories linked by a trade-off 
relationship whereby the latter is to be necessarily strengthened at the expense of the former. This 
would be too naïf, especially at the present juncture of the world history where transnational threats, 
such as international terrorism, remain, at a very high level for our societies even in the aftermath of 
major symbolic achievements such as the “neutralisation” of Osama bin Laden. 
 
Personally, I reject the logical simplification which depicts security and human rights as the extremes of 
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an AUT-AUT relationship; we should instead look at them as the two sides of the same coin, two 
intertwined figures in that conceptual continuum established, at treaty level, by the formula “Area of 
Freedom, Security and Justice”. Freedom and Justice, mainly referring to human rights, are, in fact, not 
opposed to Security but they complement each other as the integral parts of a more comprehensive 
conceptual nexus otherwise known as “Human Security” or, as the Venice Commission put it, 
“Democratic Security”1. Human, or democratic, security is the emerging paradigm for understanding 
global vulnerabilities; it challenges the traditional notion of national security by arguing that the proper 
referent for security should be the individual rather than the State. Human security holds that a people-
centred view of security is necessary for national, regional and global stability.  
 
Although it is not explicitly formulated, the paradigm of human security is (at least formally) evoked in 
the Council’s “EU Internal Security Strategy” (23 February 2010) which utilises the expression 
“protecting people in Europe within a global society” (emphasis added)2. The Council’s “Stockholm 
Programme – An open and Secure Europe Serving and Protecting Citizens” (4 May 2010) makes it 
clearer when, among the political priorities, it includes the following resolution: “[t]he area of freedom, 
security and justice must, above all, be a single area in which fundamental rights and freedoms are 
protected” (emphasis added)3.   
 
These introductory elements should be already sufficient for you to understand that my “bias” is neither 
of a moral nor of an ideological nature. On the contrary, it is LEGAL as it draws particularly on the 
European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR). By way 
of introduction, let me put forward that it is precisely by looking at this legal text, as interpreted by the 
European Court of Human Rights, that I will identify, at a later stage of my speech, a useful 
JURISPRUDENTIAL tool – namely the “margin of appreciation” doctrine – whose potential has 
remained largely unexplored so far as regards the challenge of tackling, ALSO AT AN 
OPERATIONAL LEVEL, the delicate issue of balancing internal security needs and human rights 
obligations.  
 
2. Before getting into depths by discussing how the margin of appreciation could be somehow 
“transplanted” from a jurisprudential field into an operational realm, let me point out that the issue here 
at hand – parliamentary oversight over the EU agencies and bodies operating in the security domain 
(EUROPOL, EUROJUST, FRONTEX, SITCEN) – widely overlaps with the jurisprudential question of 
balancing rule of law and efficiency as well human rights obligations with national security needs. 
 
As I see it, the topic of legislative supervision over supranational security, or rather Home Affairs, 
agencies is largely a “re-edit”, from the angle of the democratic principle, of such a formidable 
jurisprudential challenge. A challenge which is now even more pressing in light of the circumstance that 
the entry into force of the Treaty of Lisbon has made the Nice Charter binding and has granted it the 
same legal rank of the treaties. A legal development which leads to the question of what concrete 
arrangements and modalities can truly make the EU Charter a “living document” for those whose rights 
are directly or indirectly touched (and potentially negatively affected) by EU law and/or actions in the 
domains of external borders, migration and asylum policies or judicial and police cooperation in penal 
matters. 
 
Words which echo the obligation enshrined in Art. 21 TEU whereby the EU is called to conduct its 

                                                 
1 European Commission for Democracy through Law, Opinion on Democratic Oversight of the Security 
Sector in Member States, Study No. 353/2005, 27 October 2005, para. 10 
2 Par. 1, full text available at http://register.consilium.europa.eu/pdf/en/10/st05/st05842-re02.en10.pdf. 
3 Par. 1.1, full text available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:115:0001:0038:en:PDF. 
 

http://register.consilium.europa.eu/pdf/en/10/st05/st05842-re02.en10.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:115:0001:0038:en:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:115:0001:0038:en:PDF
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actions on the international scene in line with the principles which have inspired its own creation, 
enlargement and development, such as, inter alia, “the universality and indivisibility of human rights 
and fundamental freedom, respect for human dignity, […] solidarity”. In light of this prescription, it is 
not rhetoric to maintain that the credibility of the EU’s arguments which are based on international 
human rights instruments largely rests on how effectively and visibly the EU promote the same or 
equivalent human rights standards in its Area of Freedom, Security and Justice, a space of civilisation 
which is not abstractly coincident with the international fora but which physically begins at the common 
external borders of the EU where the encounter between our identity as Europe and the rest of the world 
– made, in this case, of Third country nationals – takes place. 
 
A parallel can be indeed established between courts, on the one hand, and bodies composed of 
representatives elected by the peoples (i.e. the peoples of each Member States), on the other. By 
utilising different tools and levering on a different type of legitimacy (impartiality and independence 
from the political organs for the Courts and the direct election for parliamentary bodies), both 
constituencies do have the right, and the duty, to act as “watchdog” of those executive entities in charge 
of Home Affairs. This basic axiom of a rule of law-based democracy remains valid even more so in a 
context, such as the EU, where sovereign prerogatives have been devolved upstream by Member States.  
 
This transfer of sovereign functions has definitely increased the risk for interferences in fundamental 
rights of the EU citizens. Interferences which, in a democratic society, can only be justified if sufficient 
effective judicial and parliamentary control mechanisms are available. In other words, the expansion of 
old competences and the creation of new competences must at the same time be balanced with the 
establishment of a system of full judicial and parliamentary supervision, as the Lisbon Treaty has 
foreseen but, as I can see, is far from being accomplished.  
 
I am aware of the complications that such a simple statement encounters when it comes to its concrete 
implementations.  
 
Without entering into the merits of each of them, let me just mention a couple of them. 
 
a) Third States nationals. Our Area of Freedom, Security and Justice cannot be built at the expenses of 
Third States nationals’ fundamental rights. We should not betray the spirit of the Tampere European 
Council (15-16 October 1999) when the ideal foundations of this ambitious project were laid down. 
This to say that the issue of fundamental rights is not only a democratic issue which relates to our EU 
citizens, but also an issue of civilisation and humanity which relates to non-EU citizens. If we reject 
this, then we should not talk about “fundamental rights” anymore but about “European rights”, 
something which corresponds to an idea of Europe as a “fortress” closed to the outside world. The 
prevention of terrorism, in particular, has recently shown that the EU cannot isolate itself from 
universal human rights constraints. A recommendation that one can somehow infer from two of the 
political priorities of the afore-mentioned Stockholm Programme, namely “Access to Europe in a 
globalised world” and “A Europe of responsibility, solidarity and partnership in migration and asylum 
matters”. 
 
b) Third States cooperation. The question of protecting human rights while implementing security 
policies is complicated by the circumstance that Third States legal order and enforcement agencies not 
always act with the same concerns as the EU. This should not become a political “alibi” for us to do 
less, but a spring to pretend more when liaising, especially via security-related cooperation agreements, 
with our foreign Partner Countries and International Organisations. The EU should convey the message 
to its interlocutors that our cooperation is conditional on the respect of a minimal standard. More 
clearly: fundamental rights are non-negotiable in a political system depicting itself as a democracy. 
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Suffice it to recall the well known Yusuf and Kadi judgments by the Court of Luxembourg4, which 
unambiguously demonstrated that the standard of protection of fundamental rights that the UN Security 
Council Sanctions Committee considers when deciding on measures that freeze the assets of persons 
included on a list of presumed terrorists fall short of the European acquis. I applaud the Court’s 
tendency to proclaim the EU’s constitutional identity thus resisting the primacy of international law. 
 
3. Unfortunately, at this stage of my speech, I cannot refrain from noticing that even after the entry into 
force of the Lisbon treaty the democratic control over EU security and justice policies leaves a lot to be 
desired.  
 
At strategic level, setting the priority areas for intervention is still the exclusive prerogative of the 
European Council (cfr. Art. 68 TFEU) and only accessorily of the Council and the Commission, whilst 
the European Parliament is just informed and no better treatment is reserved to national Parliaments. 
At legislative level, in spite of the situation of substantial equality eventually reached between the 
Council and the European Parliament, the latter objectively stands in a weaker position than the former 
since it has no easy access to the flow of information on the implementation of EU norms on the 
territory and – a shortfall which is even more worrying – it has no elements for an ex ante, interim and 
ex post assessment of their impact. Such a shortcoming could be partially overcome by a closer 
cooperation between national and European elected members, as you are trying to do with these annual 
meetings. However, my feeling is that a permanent, even if virtual, dialogue should be established on 
each EU legislative proposal falling in the Area of Freedom, Security and Justice.   
 
Moreover, even at operational level, apart from the budgetary lever, the European Parliament has no (or 
has no given to itself, as in the case of FRONTEX) concrete instruments to effectively influence the 
activities of the agencies (e.g. approval of their working programmes, endorsement of directors’ 
appointment). This brings me to the rather worrying issue of the access by national and European 
parliamentarians to classified information of EU Home Affairs agencies (as well as of the Council and 
the Commission). This is very problematic as it is widely explained in the comparative research that the 
European Parliament has financed and which is available to all of the participants of this conference. I 
can only regret, as a citizen and as a scholar, the lack of legally binding common classification 
standards and procedures at EU level. This absence of a solid legal basis could not be replaced by 
simple inter-institutional agreements which moreover have partially been developed out of the Art. 9 
(on “Treatment of sensitive documents”) of Regulation No. 1049/01 (“regarding public access to 
European Parliament, Council and Commission documents”)5

 which is currently being amended.  
 
Pending such review, it may happen that classified information possessed by EU security agencies are 
not disclosed to the European Parliament because they could concern the security in a single Member 
State, or to the National Parliaments because according to the judgment of an official of the European 
External Action Service they could affect the EU security as a whole (let aside the refusal that can be 
opposed even by a Third country official when the information is shared with the EU administration).  
Regrettably, such a low degree of transparency currently weakens, directly and indirectly, the right of 
access to documents of ALL the Union’s entities as enshrined in both Art. 15 TFEU and Art. 42 of the 
Charter of Fundamental Rights of the EU. May I say that this obscurity constitutes a major obstacle for 
a truly democratic and pluralistic debate as well as for a constant scrutiny and monitoring of compliance 
at least by you as  legislators and elected members as yourself  will be unable to verify if the 
administration has fullfilled the given mandate and general EU principles and standards (including 

 
4 For a brief account of the two rulings, cfr. http://www.eucaselaw.info/yusuf-and-kadi-2005/. 
 

5 Cfr. http://www.europarl.europa.eu/RegData/PDF/r1049_en.pdf. 
 

http://www.eucaselaw.info/yusuf-and-kadi-2005/
http://www.europarl.europa.eu/RegData/PDF/r1049_en.pdf
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proportionality, legal certainty and fundamental rights). 
 
Against such a state of affairs at strategic, legislative and operational level I find it hard to consider the 
check and balance system currently existing within the EU as sufficient. 
 
4. There is another element that needs to be introduced before I can start discussing the potential of the 
margin of appreciation doctrine. As you know, before the Nice Charter was made binding, the 
fundamental rights, as guaranteed by the ECHR, already constituted part of the EU law as “general 
principles”. As such, they enjoyed the same rank as treaty norms, prevailing over any derivate source of 
law, either European or national, in case of conflict. Introduced by the Court of Luxembourg and 
afterwards crystallised in the EU treaties, the primacy of ECHR provisions makes the case-law of the 
Strasbourg Court, to a certain extent, already part of the EU legal order, even though its judges have no 
jurisdiction (yet), as court of last resort, vis-à-vis alleged infringements of protected rights committed 
by the EU as such. This is to say that we are allowed to look at the Strasbourg case-law as a legal 
source, or at least a source of inspiration, while engineering the functioning of effective parliamentary 
oversight mechanisms over EU security entities. 
 
5. I will now briefly recall the margin of appreciation doctrine and then present some proposals on how 
to apply it to the issue that this meeting is confronted with.  
 
In general, the expression “margin of appreciation” refers to the space for discretionary manoeuvre that 
the Strasbourg Court grants national authorities in fulfilling their obligations under the ECHR6. The 
main responsibility of ensuring the rights provided in the Convention rests, in fact, with the States 
parties, and the role of the Strasbourg Court is limited to ensure whether the relevant authorities have 
remained within their limits. “Subsidiarity” and “review” are the key-words to describe the functioning 
of this system: the Convention leaves to each Contracting State, in the first place, the task of securing 
the rights and liberties it enshrines (subsidiarity); the Court created by the Convention becomes 
involved only through contentious proceedings and once all domestic remedies have been exhausted 
(review). 
 
In particular, leaving aside the discussion on the “state of emergency”, or “decision on the exception” as 
Carl Schmitt put it, (Art. 15 ECHR7), the margin of appreciation has been used by the Strasbourg Court 
in connection to those articles of the Convention that have “accommodation” or “limitation clauses”, 
i.e. Articles 8 to 11 on the right to private and family life, freedom of thought, conscience and religion, 
freedom of expression, freedom of peaceful assembly and to freedom of association, respectively. These 
articles involve qualified rights, which are not absolute and have concomitant limitations expressed 
within the right itself. All of them are, in fact, drafted in a common form. The first paragraph of each 
article states the right, while the second allows the State party to breach its negative obligation of non-

 
6 For a more in depth account of the margin of appreciation doctrine, cfr. the Coucil of Europe 
presentation at http://www.coe.int/t/dghl/cooperation/lisbonnetwork/themis/ECHR/Paper2_en.asp, as 
well as the bibliography indicated therein.  
7 This clause allows States to take measures derogating from their obligations under the ECHR “[i]n 
time of war or other public emergency threatening the life of the nation (…) to the extent strictly 
required by the exigencies of the situation”. Incidentally, it is worth noticing that the EU system, as 
reformed, does not foresee the “state of emergency”, a fact which cannot be sic et simpliciter welcomed 
as a strength from the perspective of fundamental rights protection. Even Locke, one of the most liberal 
thinkers, held that, under extraordinary circumstances, individual freedoms and rights may be 
temporarily suspended for “mightier” means to be deployed by the sovereign with a view to 
safeguarding the constitutional order and ultimately guarantee a future to the suspended freedoms and 
rights. The current global threats are such that the EU may well be confronted with the need for 
deciding, on situations of emergency” as far as if these situations could be managed with a full and 
strong oversight by the Parliaments and the competent Courts. 

http://www.coe.int/t/dghl/cooperation/lisbonnetwork/themis/ECHR/Paper2_en.asp
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interference in individual liberty under a set of conditions established: “in accordance with the law” 
(Art. 8) or “prescribed by law” (Arts. 9, 10, 11); meets one of the legitimate aims, including security; 
and is “necessary in a democratic society”.  
 
According to the Strasbourg Court case-law, by reason of their direct and continuous contact with the 
vital forces of their countries, State authorities are in principle better placed than the international judge 
to give an opinion on the “necessity” of a restriction.  
 
However, any permitted interference with a fundamental right must possess certain characteristics to be 
accepted within the Convention. There, in fact, exist criteria for the application of the margin of 
appreciation doctrine. Since Handyside (1976)8, the Court of Strasbourg has developed a number of 
interpretative principles that have assisted its judges in circumscribing Contracting Parties’ margin of 
appreciation.  
 
Specifically, in order to be permissible, the interference to any of the non-absolute rights must possess 
the following characteristics: 
- a sufficient element of legal control, at internal level, must exist over the relevant decision-maker so as 
to avoid arbitrary action, especially where a power of the executive is exercised in secret.  
- the person who is likely to be affected must be in a position to know about the existence of the 
restrictive measure (accessibility);  
- the restrictive measure must have a sufficient degree of clarity and precision to enable potential 
addressees to govern their future behaviour (certainty); 
- a legitimate purpose is to be pursued by the interference (national security is definitely such);  
- there must be a pressing social need justifiable in a democratic society; 
- a reasonable relationship must exist between the means and the aim sought to be realised, or rather 
between the general and individual interests at stake (proportionality). 
(As an incidental and malicious rhetoric question: do the EU legislation, agreements, or operational 
activity trough the EU agencies comply with these standards?) 
 
6. Coming now closer to our topic, I believe that the relationship between the European legislative 
assemblies (i.e. the National Parliaments and the European Parliament) and the EU Home Affairs 
agencies should be based on the instruments developed and tested in years by the European Court of 
Human Rights to govern the relationship between the national and supranational levels within the 
ECHR system.  
 
Specifically, it would be the case to explore the possibility for an application AT ROLES REVERSED 
of the doctrine of the margin of appreciation: the supranational executive level (i.e. the EU Home 
Affairs agencies), being better equipped than the national ones in identifying and assessing threats of a 
TRANSNATIONAL nature affecting the EU territory, should enjoy a LIMITED margin of appreciation 
as to any measures that they may deem necessary to tackle a specific threat but which is susceptible to 
restrict fundamental rights; conversely, the national and supranational legislative level (i.e. the National 
Parliaments and the European Parliament) should, in their capacity of controlling authorities, be in a 
position to verify ON THE BASIS OF SOME PRE-SET GENERAL PARAMETERS whether those 
measures have trespassed the borders of legality inherent to the room for manoeuvre granted to the EU 
Home Affairs agencies. The parameters to which I just referred are precisely those, as said, developed 
and tested in years by the Court of Strasbourg: legal control at internal level, accessibility, certainty, 
pursuit of a legitimate purpose, existence of pressing social need in a democratic society, 
proportionality. 

 
8 Handyside v. The United Kingdom, judgment of 7 December 1976, paras. 48-49. For a complete 
overview of the case-law on the margin of appreciation, cfr. at the link recalled above, at footnote 2. 
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The use of the margin of appreciation doctrine, as described above, could be foreseen as a concrete 
implementing tool within the Human Rights Action Plan which para. 7.2 of the Stockholm Programme 
required to adopt. Such a Plan cannot merely be a document formulating general statements and 
guidelines; it should instead go further and propose practical methodologies, such as the margin of 
appreciation doctrine, to improve the democratic oversight over the EU Internal Security Strategy. 
 
7. As a further point, I would like to stress that, whatever concrete institutional engineering will be 
proposed and eventually designed to give effect to the general provisions brought in by the Lisbon 
reform (i.e. Art. 70, 71, 85 and 88 TFEU9), the mechanisms for the POLITICAL control on restrictive 
measures originating from security policies decided by the Council and implemented at sector level 
(justice, police, external borders) by specialised agencies of the EU (EUROJUST, EUROPOL, 
FRONTEX, respectively) should be of an INTERPARLIAMENTARY NATURE. 
 
The integration between the two elective levels, national and supranational, especially when dealing 
with security issues, is of a paramount importance if we truly want to fill the well-known “legitimacy 
gap” for which the EU machinery is still widely criticised by scholars and opinion-leaders, not felt as a 
“homeland” by its own citizens and considered as a potential source of threat to NATIONAL rights by 
some Member States’ supreme courts.  
 
In this last respect, I would like to recall the Bundesverfassungsgericht’s decision of 30 June 2009 
(followed, on a similar wavelength, by the Czech Constitutional Court decision of 3 November 2009) 
which, while considering the the Lisbon Treaty compatible with the Grundgesetz, did not lose the 
opportunity to recommended a narrow interpretation of those treaty provisions that may have an impact 
on the citizens’ circumstances of life, private space, political action.  
 
This recommendation is a symptom, in my opinion, of a legitimate residual concern as to the fact that 
the EU system of judicial and parliamentary supervision (over EU activities affecting fundamental 
rights) is not yet perceived as complete, being the control by national and supranational courts clearly 
designed whilst the role of legislatives is still to be engineered. More openly: if the constitutional judges 
of certain Member States have called the EU institutions and bodies to give a narrow interpretation of 
those clauses of the Lisbon treaty which are potentially risky for the fundamental rights, this is also 
because the “jurisdictionalisation” (i.e. control by courts) of the supervision has not been paralleled by a 
“parlamentarisation” (i.e. control by parliaments). 
 
If we move towards a wider and deeper inter-parliamentary involvement – I think – we can be sure that 
we will give a contribution to the ongoing process to build an Area of Freedom, Security and Justice 
UNDER CONDITIONS OF DEMOCRATIC ACCOUNTABILITY.  
 
Building a PUBLIC DEMOCRATIC SPACE, of which the Area of Freedom, Security and Justice can 
be regarded as the legal and institutional embryo, is not just a wish, a moral or ideological aspiration but 
it constitutes a legal obligation for the EU.  
 
In this regard, I want to recall the wording of two newly introduced provisions of the TEU: Art. 10 and 
Art. 12. The first one stipulates that “[t]he functioning of the Union shall be founded on representative 
                                                 

9 The Treaty on the Functioning of the European Union already provides for the involvement of 
national Parliaments and the European Parliament in the evaluation of the EU policies dealing with the 
Area of Freedom, Security and Justice area (article 70 TFEU), with the operational cooperation on EU 
internal security (article71 TFEU) as well as the evaluation of Eurojust (article 85 TFEU) and the 
scrutiny of Europol (article 88 TFEU). 
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democracy”; the second calls “National Parliaments [to] contribute actively to the good functioning of 
the Union […] by taking part, within the framework of the area of freedom, security and justice, in the 
evaluation mechanisms for the implementation of the Union policies in that area, in accordance with 
Article 70 of the Treaty on the Functioning of the European Union, and through being involved in the 
political monitoring of Europol and the evaluation of Eurojust’s activities in accordance with Articles 
88 and 85 of that Treaty” (letter c). Arguably, these provisions call for more DIRECT democratic 
legitimacy also for all the other EU Home Affairs agencies. 
 
8. Let me add that as soon as the EU will accede the 1950 Rome Convention (as required by the newly 
introduced Art. 6, para. 2, of the TEU) the political application of the margin of appreciation doctrine 
(i.e. its application to the political dynamics between European Parliaments and EU Home Affairs 
agencies) will be complemented by a judicial “interface” with the Strasbourg Court becoming the court 
of last resort for the review of alleged breaches of the ECHR by the EU Home Affairs agencies. This 
without prejudice to the role of the Court of Luxembourg which, in principle, is now made competent 
by the amended treaty to “review the legality of acts of bodies, offices or agencies of the Union 
intended to produce legal effects vis-à-vis third parties” (Art. 263 TFEU). Whilst it was a Member 
States’ decision, which I cannot object to, to grant a 5 year “grace period” before such a jurisdictional 
competence could become effective vis-à-vis EUROPOL and EUROJUST (cfr. Art. 10 of Protocol No. 
36 on Transitional Provisions annexed to the TEU/TFEU), it is clear that at 3 years from the 1st 
December 2014 the lack of proposals for the “lisbonisation” of these two important EU agencies 
remains, with all due respect, the Commission’s exclusive fault the price of which is paid by the 
European and National Parliaments.  
 
Although the European Parliament solicited the Commission to come up with initiatives within the first 
year from the entry into force of the Lisbon Treaty (i.e. by 1 December 2010), the Commission is not 
likely to take action before the beginning of 2012. Such a delay imposes a too much tight time schedule 
for the European Parliament and the National Parliaments to be effectively involved in the decision-
making process by exercising a proper democratic control as required by the afore-mentioned Arts. 85 
and 88 TFEU before the end of this European legislature.  
 
The disappointment vis-à-vis the Commission’s attitude grows as one turns to its communication “The 
EU Internal Security Strategy in Action: Five steps towards a more secure Europe” (22 November 
2010)10. This document was supposed to recommend concrete modalities for the implementation of the 
above-recalled Council’s EU Internal Security Strategy, a task which, regrettably, was discharged 
without making any reference at all to the need for protecting fundamental rights.  
 
Paradoxically enough, the Council, the intergovernmental institution of the EU, had done more than the 
Commission, the supranational institution, by indicating the Nice Charter and the ECHR as the limits of 
the entire legislative process supporting the EU Internal Security Strategy.  
 
Let me highlight that a number of sensitive issues connected with some of the key-objectives set by the 
Commission communication (inter alia disrupt organised crime, prevent terrorism, strengthen external 
border management) have already been the subject of landmark judgements by the Court of Strasbourg 
on matter of “privacy” and “private life” (cfr. S & Marper v UK, Quinton and Gillan v UK, Rotaru v. 
Romania). As such, here again, authoritative benchmarks are already available, as source of inspiration 
if not as legal source per se, in the European legal space. 
 

 
10 Cfr. http://ec.europa.eu/commission_2010-
2014/malmstrom/archive/internal_security_strategy_in_action_en.pdf. 
 

http://ec.europa.eu/commission_2010-2014/malmstrom/archive/internal_security_strategy_in_action_en.pdf
http://ec.europa.eu/commission_2010-2014/malmstrom/archive/internal_security_strategy_in_action_en.pdf
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A cross-organisational application of these human rights standards could be made possible by a political 
use of the margin of appreciation doctrine, as discussed before.  
 
9. Leaving the bitterness of this last criticism aside and coming back to the main topic, let me approach 
the conclusion of this speech by noting that whilst the judicial application of the margin of appreciation 
doctrine will provide remedy to INDIVIDUAL claims arising from concrete violations, its political 
application, as described before, may work as a measure to prevent, or redress, STRUCTURAL 
violations. The synergy between the two sides of the doctrine is intuitive.  
 
Furthermore, the political application of the margin of appreciation doctrine (to prevent structural 
violations) is even more so desirable if one considers that a serious question of RESPONSIBILITY and 
LIABILITY exists for breaches of fundamental rights deriving from EU Home Affairs actions. EU 
Agencies’ tasks go, in fact, beyond mere “regulatory activities” since Agencies act as depoliticised 
“coordinators” or “facilitators” of Member States actions. As such, their work is formally structured so 
as to avoid direct contact with individuals: the official demarcation of responsibilities, limiting agency 
activities to “coordinate” or “assist”, means that it is the Member States who officially remain those 
acting vis-à-vis the individual. This makes it difficult, if not impossible, therefore to prove in strict legal 
terms that an “act” has been addressed by an agency directly to an individual. A further complication 
stems from the multi-actor nature of the Agencies’ operational activities. As a result, bringing an 
agency before the Court of Justice of the EU – either under Art. 263 TFEU (action for annulment) or 
Art. 340 TFEU (compensation for damages procedure) – becomes quite hard. 
 
Hoping that what I called a “legal bias” could encounter your favour, or at least stimulate some prolific 
debate, I thank you very much for your attention.  
 
Brussels, October the 5th, 2011 
 
Prof. Giuseppe Cataldi 


